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Walker  v.  Prosser  (17  L.  B.,85);  reversed  on  re- 
view, 18  L.  D.,  425. 
Watson,  Thomas  £.(4  L.  B.,168);  modified,  6  L. 

B.,7L 
Weber,  Peter  (7  L.  B.,  476) ;  overruled  on  review, 

9  L.  B.,  150. 
Wilklns,  Benjamin  C.  (2  L.  B.,  120) ;  modified,  6  L. 

B.,797. 
WUUogbeck.  Christian  P.  (3  L.  D.,  883) ;  modified, 

6  L.  B.,  408. 


*  The  cases  marked  with  a  star  are 

TABIjE 

J  uly  2, 1894.~Mineral  lands 

July  9, 1894.— Railroad  selections 

J  nly  9, 1894.— State  selections 

July  18,  1894. — ^Restoration  of  railroad 
lands 

August  13, 1894.— Okl.  lands,  extension  of 
time 

August  15, 1804.— Railroad  selections,  ad- 
vertisement   

October  11, 1S94.— Desert-land  entries,  act 
of  August  4, 1894 


now  authority.    See  Hessong  v.  Bnrgan,  9  L.  B.,  163. 

OF   CIRCUIiARS. 

Page.     '  Page. 

5  1  October  16, 1894.--SoId'8  addlh'd,  act  of 

21 


23 

45 
206 
105 
298 


August,  1884 302 

October  18,  1804.— Extension  of  time  for 

proof  and  payment 805 

October  18, 1894.— Motions  for  re-review . .  306 

November  80, 1894.— Oklahoma  townsites.  334 
November  30,  1894.— Commuted  h'd  for 

townsite  purposes,  Okl 848 

December  1, 1804.— Aban'd  military  reser- 
vation ,  act  of  August  23, 1894 302 


CIRCUIiARS  ANJ)  INSTRUCTIONS,  CITED,  CONSTRUED, 

AND    MODIFIED. 

October  17,  1853.— Military  land  warrant;  |  July  31, 1882.— Coal  land;  paragraphs  17, 

Le8ter,592 563'      32, and  34, 1  L. B., 687 18 

Becember  20, 1873.— Final  proof;  1  C.  L.  Becember  15,  1882.— Soldiers'  homestead; 

0.,13 243,460         1  L.  B.,648 61 

June  17,  1874.— Valentine  scrip;  1  C.L.  j  May  28,  1883.— Northern  Pacific  Indem- 

L.,806 563  I      nity;  12  L.B.,195 236 

November  7,  1879.— Adjustment  of  R.  R.  '  September  17, 1884.— Final  jtroof ;  3  L.  B., 

grant;  0  C.L.  0.,  142 423,452         112 491 
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•i 

k 
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m 

i 
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TABLE  OP  INSTBUCTIONS,  CITED,  ETC. 


XIX 


Pago. 
June  24,  1885 — Survey,  depooit  systeni; 

p«ragraph8  6, 6, 3  L.  D.,  599 84 

August  4,  1885.— Indemnity  selections;  4 

L.D.,90 30 

October  2, 1885.— Plat  of  surrey ;  4  L.  D., 

202 53,93 

December  13, 1886 Swamp  land ;  5  L.  D., 

279 eS,  180,185 

June  27, 1887. — Desert-land  entry ;  par.  10, 

5Ii,D..708 506 

February  13, 1889.— Sailroad  lands;  8L. 

D.,348 46 

March  B,  1889.— Second  homestead;  8  L. 

D.,314 285 

April  10,  1800.— Equitable  action;  10  L. 

1>.,503...  400 

July  18,  1800.— Townsite  contest;    11  L. 

D.  68 885 

August  18,  1890.— Townsite  proceedings ; 

12L.D.,  186 339 

December  24,  1890.— Bailroail  lands;   11 

L.D.  625 575 


April     27,     1891.— Timber-oulture    final 

proof;  12L.D.f  405 

September  19, 1891.— Swamp  lands;  13  L. 

D.,  301 

December    10,    1891.— Mining    circular; 

paragraphs  109  and  110  amended 

December    10,    1891.— Mining    circular; 

paragraphs  110  and  111 

February  21,  1893.— Price  of  timber  land; 

16L.D.,  826 

March  30, 1893.— Preferred  right  of  con- 
testant; 1 6  L.  D.,  834 

June  8, 1893.— Payment  for  Indian  lands ; 

17L.D.,  51 

September  18, 1883.— Payment  for  Indian 

lands;  17L.D.,263 

December  19,  1893.— Sehool  indemnity; 

17L.D.,576 

February  20, 1894— Right  of  way ;  18  L. 

D.,168 

February  14,  1804.— Payment  for  Indian 

lands;  18L.  D.,  50 


Page. 

62 

129 

6 

21 

881 

647 

296 


585 
256 
296 


ACTS  OF  COXGRBSS,  CITED  AND  CONSTRUED. 


March  3, 1807  (2  Stat.,  445),  settlement  on 

reserved  lands ~ . . . 

March  30, 1822  (3  Stat.,  654),  Florida 

April  22, 1826  (4  Stat.,  154),  Florida  lands. 
June  30, 1834  (4  Stat.,  728),  "intercourse 

act" 

June  30, 1834  (4  Stat.,  732),  sees.  20  and  21, 

sale  of  liquor  to  Indians 

September4,1841(5Stat.,453),  sec.  6,  sur- 
veys  

sec.  8,  State 
selections, 
sec.  12,  pre- 
emption.. 
October  4,1842  (7  Stat.,  581),  Indian  treaty. 
August  3, 1846  (0  Stat.,  51),  isolated  tract. 
July  4, 1848  (9  Stat.,  922),  art  8,  treaty  of 

Guadalupe 

August  14,  1848  (10  Stat.,  233),  mission 

claim 

September  26, 1850,  (9  Stat.,  472),  mineral 

lands 

September  27, 1850  (9  Stat.,  496),  donation. 
September  28,  1850  (0  Stat.,  519),  swamp 

grant 131,223,251,518 

February  1 4, 1^3  (10  Stat.,  158) ,  donation .  470 
March   2,  1853  (10    Stat.,  172),  mission 

claims \ 

July  17,  1854  (10  Stat.,  305),  donation  .... 
July  22, 1854  (10  Stat.,  308),  sec.  8,  private 

claim 

September  30, 1854  (10  Stat.,  1109),  Indian 

treaty 

September  30,  1854  (10  Stat.,  1109),  7th 

V   clause,  2d  art.  Chippewa  treaty 

September  30, 1854  (10  Stat.,  1109),  art.  3, 

f  Indian  treaty 

March  2, 1855  (10  SUt.,  634),  swamp  grant.  127,  o82 
April  18, 1855  (12  Stat.,  975) ,  Indian  treaty .  532 
August  11.  1856  (11  SUt.,  30),  Miss.  K.  K. 

grant 534 


I  May  17,  1856  (11  Stat.,  15),  Florida  By. 
50         grant 414 

^     June  3. 1856(11  Stat.,  20),  Wis.  R.R.  grant.  136,141 
June  3, 1856  (11  Stat.,  21),  Mich.   R.   B. 
grant 149,282,307 

Augnst  18,  1856  (11  Stat.,  87),  aban'd  mil. 

I      ies.,Florida 48|477 

j  March  3, 1857  (11  Stat.,  251),  swamp  grant.  127, 228 
Juno  21, 1860  (12  Stat., 71), private  claim..  897 
May  20, 1862  (12  SUt..  392),  sec.  8,  h'd  entry.  117 
July  1, 1862  (12  SUt.,  489) ,  sec.  7,  Cent  Pac .  100 
March  21, 1864  (13  Stat.,  35),  preemption  . .  83 

May  5, 1864  (13  SUt.,  66),  Wis.  K.  R.  grant         136 

141,254,410 
July  2,   1864  (13  SUt,  855),  wagon-road 

grant 490,601 

July  2, 1864  ( 13  SUt ,  356),  sec.  5,  Cent  Pac .  100 

July  2, 1864  (13  SUt,  365),  Kor.  Pac. . .  189, 236, 532 

sec.  3,  Nor.  Pac.  20 

sec.  6,  Nor.  Pac .    87, 102 
March  3,  1865  (13  SUt.,  520).  Mich.  B.  B. 

grant 149 

June  21, 1866  (14  SUt,  360),  Wis.  Central . .         254 
July  4,  1866  (14  SUt,  87),  Hastings  and 

Dakota  grant 20,215 

July  26, 1866  (14  SUt.,  25),  mineral  lands.         415 
July  27,  1866  (14  SUt.,  292),  Atlantic  and 

Pacific 45,271,277,441 

March  80, 1867  (15  Stat,  539),  treaty  with 

Bassia 324 

May  7, 1868  (15  SUt,  640),  Crow  Indians. .  27 

May  20, 1868  (15  SUt,  252),  Mich.  B.  B. 
grant 149 

July  27, 1868  (15  SUt.,  223),  sec.  6,  Mendo- 
cino Beservation 435 

July  27, 1868  (15  Stat.,  240),  Alaska 324 

May  31, 1870  (16  SUt..  378),  Nor.  Pac. .  225, 234, 460 
July  9, 1870  (16  Stat.,  12),  mineral  lands ...  415 
July  12,1870  (16  .Stat.,  251),  sec.  5,  appro- 
priations   378 


49 
328 
324 
376 

277 

75 

519 

53 

270 

200 

415 
470 


196 
470 

397 

519 

66 

320 


XX 


ACTS   OP   CONGRESS,  CITED   AND   CONSTRUED. 


502 

588 

247 
251 
575 

432 


Pago. 
Jaly  U,  1870  (16  Stat.,  378),  New  Orleans 

and  Pacific 307 

March  3, 1871  (10  Stat.,  573),  New  Orleans 

and  Pacific 2,45 

Harch  3, 1871  (16  Stat.,  570),  Southern  Pac .         446 
July  20,  1871  (17  Stat.,  643),  Mich.  R.  R. 

grant 149 

March  31, 871  (16SUt.,  588),  St.Vincentext.  234 

June  5, 1872  (17  Stat.,  226),  Indian  lands  . .  533 

March  3, 1873  (17  Stat.,  510),  sale  of  liquor 

tolndians 324 

Juno  8,  1872  (17  Stat.,  340),  right  of  way 

grant 386 

March  3,  1873  (17  Stat.,  607),  coal  land. ...         473 
February  11,  1874  (18  Stat,  15),  settlers  In 

Bitter  Root  Valley 533 

Juno  20,  1874  (18  Stat.,  110),  sec.  5,  appro- 
priations    373 

June  22, 1874  (18  Stat.,  194),  K.  K.  indem- 
nity   210,227,414,591 

July  18,  1874  (18  Stat.,  80),  wagon-road 

grant 

March  3, 1875  (18  Stat.,  482),  right  of  way. 
March  3,1875,  (18 Stat.,497), Lassen  County 

desert  act • 

March  3, 1875  (18  Stat.,  511),  Wis.  Central 
April  21,  1876  (19  Stat.,  35),  railroad  grant 
March  1,  1877  (19  Stat.,  267),  sec.  2,  Cal. 

school  lands 

March  3,  1877  (19  Stat.,  377),  desert  land.   84,121, 

231,247,506 
Jane  3, 1878  (20  Stat.,  89),  timber  and  stone.  258. 381, 

389, 512, 513, 560 
May  14.  1880  (21  SUt.,  140),  sec.  2,  contest- 
ant           362, 

382.  517, 547 
sec.  3,  h'd  .  81, 372, 653 
Jane  9,  1880  (21  Stat.,  171),  Falatka  scrip.  77 

Juno  15,  1880  (21  Stat.,  199),  Ute  lauds. ...  383 

Juno  15,1880  (21  Stat.,  237),  sec.  2,  h'd  entry.  182 

Juno  16,  1S80  (21  Stat.,  287),  repayment  ..  244,580 
January  13,  1881  (21  Stat.,  315),  railroad 

lands 446 

April  11,  1882  (22  Stat.,  42),  (>ow  Indians.  27 

March  3.  1883  (22  Stat.,  487),  Alabama 

lands 389 

May  17,  1884  (23  SUt.,  26),  aocs.  8  and  12, 

Alaska 324 

July  6,  1884  (23  Stat.,  103),  aban'd  mil. 

res 48,76,205.393,477 

March  3, 1885  (23  Stat.,  340),  Tmatilla  lands         577 
February  8, 1887  (24  Stat.,  388),  Indian  allot- 
ments           168, 

321,  328, 329 
sec.  0,  allot- 
ments           457 

March  3,  1887  (24  Stat.,  476),  ownership  of 

real  estate 145,337 

March  3,  1887  (24  Stat.,  556),  R.  K.  adjust- 
ment    46 

scr.4 148 

.HOC.  5 9,136,  141, 

272. 402,  503, 524 
February  22, 1889  (25  Stat..  676),  Hec.4,  ^Ion- 
tana 26 


Page. 
March  2, 1889  (25  Stat.,  854),  sec.  1,  private 

entry....  9.381,478 
sec.  2,  second 

h'd.  184,207,284,526 
sec.  3,  leave  of 

absence 407 

sec.  4,  price  of 

land 459 

sees.  5  and  6, 
add'lentry.     43, 371 
March  2,  1889  (25  Stat.,  877),  Louisiana 

lands 2 

March  2, 1889  (25  Stat.,  888),  sec.l6,R.R. 

right  of  way 429 

March  2, 1889  (25  Stat.,  980).  sees.  12, 13, 14, 

Okl 31.290, 

292,837.520.541 
March  2. 1889  (25  Stat.,  1008),  forfeitare  of 

Mich.R.R. 
grant..l50, 170.  307 
sec.3,  forfeit- 
ed railroad 

lands 110 

sec.  4 281 

March  2, 1889  (25  Stat.,  1013),  Peoria  In- 
dian lands 330 

May  2,1890  (26  Stat.,81),  sees.  4  and  20.  Okl.         541 

Beo.22,  com't'd  h'd. 

Okl 40,43, 

3.15,  348. 3G4 
May  14, 1890  (26  SUt.,  109),  Okl.  townsite.         290, 

331, 334, 365 

sec.  1 44 

sec.  2 15 

June  20,1890  (26  Stat.,  169), reservoir  lands.  191 
August  30,1890  (26«tat.,  o90).   Port  An- 
geles           308 

August  30,  1890    (26  Stat.,  301),  acreage 

subject  to  entry 299 

Septoiuber  29, 1890  (26  Stat.,  49C),  R.  R.  for- 

IVi  t  ure  act 277, 459, 670 

September  29,  1890  (26  Stat.,  406),  sees.  1 

and  7 534 

September  29,  1890  (26  Stat.,  496),  sec.  2  . .        114, 

217, 571, 575 
September  29,  1890  (26  Stat.,  496),  s«c.3...  42,217, 

449,486,542,571 
September  29,  1890  (26  Stat.,  496),  sec.  6, 

Nor.  Pac 281 

September  30,  1890  (26  Stat.,  084),  exten- 
sion o  f  t  ime  for  payment 305 

October  1, 1800  (26  .Stat.,  662),  ])hosi)hato 

lands 417,475 

February  13, 1891   (26  Stat.,  758),  sec.  7, 

secondh'd 288 

February  18, 1891  (26  Stat.,  764),  railroad 

lauds 672 

February  28.1891   (26  Stat.,  794),  sec.  3, 

Indian  lands 328 

February  28,  1891    (20  Stat.,  796),  school 

land  207,245,585 

March  3. 1891  (26  Stat.,  1026).  sec.  16,  In- 

dian  lands 296 

March  3.  1891  (26  Stat.,  1095),  sec.  1,  timber 
culture 38,61,575 


ACTS   OP   CONGRESS,  CITED    AND    CONSTRUED,  ETC.  XXI 


March  3, 1891  (26  Stot.,  1095),Beo.2,deBeTt  |  March  3,  1891  (26  Stot.,  1101),  maximnm 

eutry....  83,         amount  of  entry 

121,231,4»5  I  August  4,  1892  (27  Stat.,  848),  timber  and 

8eo.5,h'd...  96,  i      stonelands 

164, 285  '  August  5,  1892  (27  Stat.,  390),  St.  Paul, 

see.  6,   com.  M.  &  M.  Ry 

h'd 114     March  3, 1893  (27  Stat.,  593),  acid's  add'l. . 

sec.  7,  c  on-  I  March  3, 1893  (27  Stat.,  596),  Alaska 

flrmation.  248, 279  I  March  3, 1893  (27  gtat.. 643),  sec.  10,  Okl. . . 
435, 441, 496, 573      October  20, 1893  (28  Stat.,  3).  payment  for 


sec.  7,  cor- 

r  e'c  1 1  o  n 

of  error  in 

entry 484 

sees.,  18,19,' 
.20,  and  21, 

right  of 


Indian  lauds 

July  26, 1894  (28  Stat.,  123),  extension  of 
time  for  paym't 

August  4,  1894  (28  Stat.,  226),  desert  en- 
tries   

August  18, 1894  (28  Stat.,  397),  sol'd  add*l 
certificate 


way..  24.256,304  |  August  18,1894  (28  Stat.,  394),  public  sur- 


sec.  24,  for- 
est reser- 
vation... 245,585 


vcys 

August  23, 1894  (28  Stat.,  491),  aban*d  Mil. 
res 


REVISED  STATUTES  CITED  AND  CONSTRUED. 


Section  441 314 

Section  452 474 

Section  453 314 

Section  1992 283 

Section  1993 283 

Section  2103 323 

Section  2259 : 167 

Section  2260 166 

Section  2261 112 

Section  2268 82 

Section  2274 238 

Section  2275 685 

SecUon2276 206,585 

Section  2289 96,117 

Section  2290 164 

Section  2301 288,541 

SecUon2304 31,38,166,241,546 

Section  2305 31,165 

Section  2306 164,241,268,546 

Section  2319 145 

Section  2320 456 

SecUon  2321 146 


Section  2329 ' 

Section  2330 

Sect  ion  2341 

Section  2349 

Section  2360 

Section  2364 

Section  2369 

Section  2370 

Section  2371 

Section  2372 

Section  2381 

Section  2387 292, 

Section  2388 

Section  2398 

Section  2401 

Section  2402 

Section  2455 

Section  2457 

Section  3480 

Section  3679 

Section  3690 

Section  3732 


Page. 

209 

389 

531 
466 
324 
337 

296 

305 

298 

160,268 
301 

392,477 


13 

noo 

300 

523 

523 

55 

484 

484 

484 

112,484 

308 

335,365 

292 

378 

35, 116 

35 

48 

445 

286 

379 

873 

379 


ruijEs  of  practice  cited  and  construed. 


Rulel 445 

Rnle2 45,445 

Rule  3 445 

Rule  4 .* 445 

RuleO 45,406 

Rule  11 

Role  14 

Rule  42 

Role  48 

Rule  49 


, 317 

222 

339 

572 

572 

Rule  68 194,556 


Rule  54 383,428,446 

Rule  55... 428 

Rule79 294 

Rule  81 34,682 

Rule  83 32,333 

Rule  84 32,333 

Rule  85 333 

Rule  86 34,296 

Rule  100 19 

Rule  114 104,684 


DECISIONS 


T*ELATINO  TO 


THE    PUBLIC    Lj^ISTDS. 


RESERVED  L.ANDS-ENTRT— SETTLEMENT. 

Settoon  v.  Tschirn. 

Tboagh  tbe  act  of  March  2,  1889,  restoring  to  the  public  domain  certain  lands 
re^ei'ved  on  account  of  private  chuiut>,  covers  in  its  descriptive  terms  only  apart 
of  tbe  Conway  claim,  the  obvionB  intent  of  Congress  was  to  embrace  all  the 
lands  within  said  claim. 

No  rights  are  secured,  as  against  the  government;  by  an  entry  of  land  withdrawn 
from  such  appropriation;  but  as  between  two  claimants  for  such  land,  after  it  is 
restored  to  entry,  priority  of  settlement  may  be  considered. 

In  tbe  adjustment  of  conflicting  settlement  claims  asserted  for  lands  restored  to  the 
public  domain  by  said  act  of  1889,  the  settler  tirst  in  time  must  be  recoguized  us 
having  tbe  superior  right. 

▲  homestead  entry  irregularly  allowed  of  land  reserved  therefrom  may  remain 
intact  on  the  restoration  of  tbe  land,  and  in  the  absence  of  any  adverse  inter- 
est. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  July  2j 
(J.  I.  H.)  1894.  (F.  L.  0.) 

Tlie  land  involyed  in  this  dispute  is  lots  1  and  2,  Sec.  7,  T.  9  S.,  11.5, 
B.,  New  Orleans,  former  Soutli  Eastern  land  district,  Louisiana. 

The  record  shows  that  on  August  7, 1884,  Charles  Tschirn,  the  defend- 
ant, made  entry  of  said  lots  under  the  homestead  law,  and  on  January 
9, 1888,  he  submitted  final  proof,  after  due  notice  by  publication,  set- 
ting forth  therein  that  he  had  resided  upon  the  land  in  question  since 
1874. 

Before  your  t)fflce  had  taken  any  action  on  the  proof,  Mary  Settoon, 
the  plaintiff,  under  date  of  February  26, 1889,  instituted  contest  i)i-o- 
ceedings  to  set  aside  the  entry,  alleging  in  substance  that  the  entry 
was  iUegal  by  reason  of  the  land  being  within  the  alleged  claim  of  John 
IfcDonogh  and  Company,  or  Conway  grant;  that  said  land  was  used 
for  purposes  of  trade,  and  had  been  selected  by  the  State  as  swamp 
and  overflowed  land  in  1881,  and  that  said  land  was  unfit  for  cultiva- 
tion and  that  claimant  did  not  make  the  entry  in  good  faith  for  a  home. 
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2  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

At  the  day  of  trial,  November  25,  18S9,  both  parties  appeared  with 
counsel  aud  sub  nitted  testimony,  upon  which  the  local  officers  decided 
in  favor  of  the  defendant,  recommending  the  dismissal  of  contest  and 
that  the  entry  be  liekLintact. 

From  this  action  the  plaintiff  appealed,  when,  under  date  of  March 
10,  1892,  your  office  affirmed  the  judgment  of  the  register  and  receiver, 
whereupon  plaintiff  again  appeals,  alleging  the  following  grounds  of 
error : 

Ist.  In  holding  that  the  land  involved  was  legaUy  open  to  entry  under  the  gen- 
eral hginestend  laws  on  August  7,  1884,  when  the  entry  of  Tschirn  was  allowed. 

2d.  In  holding  that  said  entry  wua  not  fraudulent  and  therefore  void  ab  initio, 

3d.  In  holding  that  the  act  of  Cougn  ss  approved  March  2, 1889  (25  Stat.,  877),  did 
not  for  the  first  time  subject  the  land  involved  to  the  operation  of  the  homestead 
law  and  release  it  from  the  reservation  created  by  former  laws  and  by  executive 
orders. 

4th.  In  construing  said  act  of  March  2,  1889,  as  a  legislative  confirmation  of  the 
alleged  *'  incomplete  title  "  of  Tschirn  and  a  defeasance  of  the  right  to  make  entry 
by  Settoon  iu  virtue  of  her  ancient  settlement  and  improvements. 

5th.  In  holding  that  though  Mrs.  Settoon  was  in  a  position  as  prior  settler  to  have 
asserted  an  adverse  claim  to  the  laud  that  the  record  did  not  show  she  did  so. 

6th.  And  in  holding  thai;  lot  2  of  Sec.  7,  had  not  prior  to  the  entry  of  Tschirn  been 
actually  settled  and  occupied  for  purposes  of  trade  and  business  and  not  for  agri- 
culture. 

It  appears  from  the  record  that  the  plaintiff  originally  settled  upon 
lot  2,  some  time  in  1823  5  after  residing  there  for  a  number  of  years, 
she  abandoned  the  land.  Subsequently,  two  or  three  parties  succes- 
sively occupied  it  for  several  years,  and  finally,  some  time  during  the 
late  war,  she  purchased  the  improvements  of  the  occupant,  consisting 
of  a  house  and  garden,  and  returned  to  the  land,  where  she  has  resided 
up  to  the  present  time. 

This  tract  was  supposed  to  lie  within  the  limits  of  a  French  grant^ 
known  as  the  John  McDonogh  and  Co.  claim,  also  within  the  Conway 
grant,  and  therefore  it  was  not  subject  to  entry. 

It  also  appears  that  said  lots  were  within  the  limits  of  the  grant  for 
the  New  Orleans  and  Pacific  Eailroad,  under  the  act  of  Congress, 
March  3, 1871  (16  Stat.,  573),  and  finally  the  tracts  were  selected  with 
others  by  the  State  of  Louisiana  as  swamp  and  overflowed  lands.  It 
is  unnecessary  to  state  further  than  that  the  grant  was  decided  not  to 
embrace  said  lots;  that  the  railroad  company  relinquished  all  claim  to 
the  same,  and  that  under  date  of  December  8, 1885,  a  contest  was  had 
between  the  defendant  and  the  State  of  Louisiana  in  relation  to  the 
swamp  character  of  the  land,  wherein  your  office  rejected  the  claim  of 
the  State,  and  under  date  of  November  2, 1887,  the  judgment  of  your 
office  was  affirmed  by  this  Department. 

This  brings  the  case  down  to  the  present  contest. 

The  plaintiff  contends  that  at  the  date  the  defendant  made  his  entry ^ 
the  land  was  not  subject  thereto,  and  that  the  e  try  of  claimant  is 
void. 
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It  is  trae  that  when  said  entry  was  made,  the  lots  were  still  embraced 
iu  the  State  selection  of  swamp  and  overflowed  land,  and  that  by 
Commissioner's  letter,  dated  November  1, 1882,  the  local  officers  were 
directed  that  these  lots  and  other  lands  covered  by  said  private  claim 
should  be  withheld  from  entry,  until  further  notice,  on  account  of  the 
suits  pending  in  the  United  States  supreme  court,  as  to  the  validity  of 
said  claim,  but  it  should  be  remembered  that  the  contest  against  the 
State  selection  was  entirely  in  relation  to  the  swamp  character  of  the 
land,  and  did  not  raise  any  other  question;  therefore  the  decision  of 
the  Department  against  the  State  selection  could  not,  in  any  manner, 
be  deemed  a  judgment  in  favor  of  the  validity  of  the  homestead  entry. 
The  entry  simply  remained  <<  in  statu  quo,"  the  character  of  the  land 
only  having  been  determined. 

It  is  unnecessary  for  the  purposes  of  this  case  to  examine  the  status 
of  the  private  grant  to  Conway.  It  is  sufi&cient  to  say  that  the  Depart- 
ment has  for  years  recognized  the  reservation  of  this  claim,  as  against 
auy  other  disposition  of  the  land.  In  November,  1881,  the  Houmas 
suits  in  relation  to  this  grant  were  begun  and  while  pending^  before 
the  supreme  court  your  office  order  of  November  1,  1882,  was  pro- 
mulgated. 

If  there  remained  any.  doubt  of  the  reservation  of  these  lands  by  law 
and  also  by  Commissioner's  order,  the  act  of  March  2,  1889  (supra), 
passed  for  the  purpose  of  restoring  the  same  to  the  public  domain,  must 
have  settled  the  question.  Congress,  no  doubt,  when  this  act  was 
passed,  was  in  possession  of  all  the  facts  in  relation  to  this  grant,  and 
there  is  no  question  that  the  lands  were  considered  in  a  state  of  reser- 
vation or  there  would  have  been  no  necessity  for  the  passage  of  the  act 
restoring  them  to  entry. 

From  a  careful  examination  of  said  act  of  March  2, 1889  (25  Stat., 
877),  I  And  that  it  only  refers  to  lainds  by  description  in  townships  8  and 
9,  in  ranges  1,  2,  3  and  4^  aU  lying  west  of  range  5,  within  which  the 
tracts  in  question  are  located. 

Why  the  description  given  in  the  statute  only  covered  a  part  of  the 
Conway  grant  and  stopped  at  range  4,  does  not  appear.  It  can  not  be 
denied,  however,  that  the  third  proviso  in  said  act  may  include  the 
land  in  controversy,  to  wit : 

That  the  proyisioiia  of  this  act  shall  he  and  are  hereby  extended  to  embrace  all 
settlers  upon  pnbUo  lands,  and  for  the  disposition  of  all  public  lands  embraced  in 
the  grant  to  Daniel  Clark,  so  far  as  decreed  invalid  by  the  supreme  court  of  the 
United  States  and  the  unconfirmed  Conway  claim. 

The  land  in  dispute  is  unquestionably  within  the  limits  of  the  Con- 
way claim,  and  notwithstanding  the  fact  that  the  descriptive  part  of 
the  statute  stopped  at  the  east  line  of  range  4,  and  did  not  include 
lands  in  range  5,  yet  I  am  unable  to  see  any  reason  why  Congress 
should  intend  one  rule  or  construction  for  lands  west  of  said  line  and 
Auother  for  lands  east  of  it^  in  the  Conway  claim;  therefore,  I  am  satis- 
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fied  that  the  intent  of  Gongrens  in  said  act  was  to  embrace  all  the  lands 
within  said  claim. 

At  the  date  Tschirn  made  entry  of  the  land^  it  was  covered  by  the 
Conway  claim,  and  also  by  the  State  selection,  as  swamp  and  over- 
flowed laud;  furthermore,  your  office  order  directing  that  these  lands 
should  be  reserved  from  entry — evidently  a  precautionary  measure — 
was  still  in  force,  in  fact  it  has  never  been  revoked,  and  therefore  there 
can  be  no  doubt  that  Tschirn's  entry  was  erroneously  allowed,  and 
should  not,  by  reason  of  such  error,  prejudice  the  rights  of  other  settlers. 

No  rights  are  secured  as  against  the  government  by  settlement  on 
land  withdrawn  from  entry,  but,  as  between  two  claimants  for  such 
land  priority  of  settlement  may  be  considered.  Pool  v.  Moloughney 
(11  L.  D.,  197);  Etnier  v.  Zook  (ib.,  452);  hence,  in  the  case  under  con- 
sideration, the  defendant  should  acquire  no  right  by  virtue  of  his  entry, 
but  priority  of  settlement  of  the  claimants  may  be  considereci. 

In  the  act  of  March  2,  1889  (8upra)y  it  is  expressly  provided  that  it 
relates  to — 

Landsdaimed  by  actual  settlers  for  parposes  of  cnltivntion  whose  titles  are  incom- 
plete within  the  limits  of  the  Donaldson  and  Scott,  Daniel  C-lark  and  Conway  grant, 
and  that  afber  setting  apart  to  each  of  said  Kettlers,  not  to  exceed  one  hundred  and 
sixty  acres,  the  residue  of  the  public  lands  within  said  grant,  shall  continue  to  be  as 
they  are  now,  a  part  of  the  public  domain. 

The  act  of  1889,  supra^  provided  for  the  restoration  to  the  public 
domain  of  certain  lauds,  in  Louisiana,  including  the  tract  in  question, 
and  for  the  protection  of  bona  fide  settlers  on  any  of  said  lands  by  giv- 
ing them  a  preference  right  of  entry. 

In  the  case  at  bar,  Mrs.  Settoon  and  Tschirn  both  claim  to  be  settlers 
upon  the  land,  and,  therefore,  under  the  rule  laid  down  in  the  above 
cited  cases,  the  question  is  one  of  priority  of  settlement. 

It  appears  from  the  evidence,  that  Mrs.  Settoon  was  bom  in  the 
French  settlement  m  Louisiana;  that  she  is  a  poor  widow,  about 
eighty-seven  years  old,  and  understands  the  English  language  very 
indifierently;  that  her  home  and  improvements,  worth  about  $300,  are 
on  lot  2;  that  she  has  no  other  home;  that  soon  afber  the  passage  of 
the  act  of  March  2, 1889,  she  applied  to  make  entry  of  said  lot  2,  and 
her  application  was  rejected  on  account  of  the  prior  entry  of  the 
defendant. 

Thus,  it  appears,  that  Mrs.  Settoon  exercised  due  diligence  in  trying 
to  secure  her  home  and  improvements,  and  there  is  no  question  that 
her  long  residence  upon  the  land  fully  establishes  her  prior  claim  to 
said  lot;  therefore,  the  entry  of  Tschirn,  to  the  extent  of  lot  2,  must 
necessarily  give  wp,y  to  her  superior  right. 

Although  the  homestead  entry,  in  view  of  the  then  existing  reserva- 
tion, should  not  have  been  allowed,  yet,  as  the  reservation  has  now 
been  removed  and  no  adverse  interest  appears,  I  see  no  just  reason 
why  the  entry,  as  to  lot  1,  may  not  be  allowed  to  stand. 
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I  find  iio  evidence  to  show  that  this  tract  was  used  for  purposes  of 
trade  prior  to  the  initiation  of  the  defendant's  entry.  The  fact  that  a 
man  by  the  name  of  Hougham  has  kept  a  small  country  store  ou  the 
land  for  several  years  does  not,  in  my  opinion,  prove  such  charge; 
furthernaore,  the  evidence  fails  to  disclose  any  facts  showing  fraud  on 
the  part  of  the  claimants. 

Your  office  decision  is  modified  accordingly,  and  you  will  cancel  said 
entry  to  the  extent  of  lot  2,  allowing  Mrs.  Settoon  a  preference  right 
to  make  entry  of  the  Rame,  and  as  the  final  proof  in  said  homestead 
entry  appears  to  be  satisfactory,  you  will  proceed  as  is  usual  in  such 
cases. 


MINERAL  LAND9-.\MBNDE1>  REGULA.TION9. 

OlECULAB. 

Department  of  the  Interior, 

General  Land  Office, 
Washingtony  B.  C,  July  2, 1894. 

BsaiSTERS  and  Receivers,  United  States  Land  Offices, 

Sirs:  Paragraphs  109  and  110  of  the  "United  States  Mining  Laws 
and  Regulations  Thereunder^'  approved  December  10,  1891,  are 
amended  to  read  as  follows: 

109, — No  public  land  shall  be  withheld  from  entry  as  agricultural 
land  on  account  of  its  mineral  character,  except  such  as  is  returned  by 
the  surveyor-general  as  mineral;  and  the  presumption  arising  from 
snch  a  return  may  be  overcome  by  testimony  taken  in  the  manner 
hereinafter  described. 

110. — Hearings  to  determine  the  character  of  lands  are  practically 
of  two  kinds,  as  follows: 

1.  When  lands  are  returned  as  mineral  by  the  surveyor- general. 

When  such  lands  are  sought  to  be  entered  as  agricultural,  under 
laws  which  require  the  submission  of  final  proof  after  due  notice  by 
publication  and  posting,  the  filing  of  the  proper  non-mineral  affidavit 
ill  the  absence  of  allegations  that  the  land  is  mineral  will  be  deemed 
sufficient,  as  a  preliminary  requirement.  A  satisfactory  showing  as  to 
character  of  land  must  be  made  when  final  proof  is  submitted. 

In  case  of  api)lication  to  enter,  locate,  or  select  such  lands  as  agri- 
cultural, under  laws  in  which  the  submission  of  final  proof  after  dne 
publication  and  posting,  is  not  required,  notice  thereof  must  first  be 
given  by  publication  for  thirty  (L'^ys  and  posting  in  the  local  office  dur- 
ing the  same  period,  and  affirmative  proof  as  to  the  character  of  the 
land  submitt^.  In  the  absence  of  allegations  that  the  land  is  mineral, 
and  upon  compliance  with  this  requirement,  the  entry,  location,- or 
selection  will  be  allowed,  if  otherwise  regular. 
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2.  When  lands  which  are  sought  to  be  entered  as  agricultural  are 
alleged  by  affidavit  to  be  mineral  or  when  sought  as  mineral  their  non- 
mineral  character  is  alleged.  The  proceedings  in  this  class  of  cases 
are  in  the  nature  of  a  contest  between  two  or  more  known  parties  and 
are  provided  for  in  the  rules  of  practice. 
Very  respectfully, 

S.  W.  Lamokbfx, 

Cammissianer 
Depautment  of  the  Inteeiob, 

July  2,  1894. 
Approved, 

Hoke  Smith, 

Secretary. 


BELINQU ISIIMKNT— INS  ANITT. 

Kay  v.  Kay. 

An  entry  mnst  he  reinstated  where  the  canceHation  thereof  is  due  to  a  relinqnlsh- 
ment  procnred  from  the  entryman  while  in  a  condition  of  insanity. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  2^ 
(J.  I.  H.)  1894.  (J.  L.) 

I  have  considered  the  appeal  of  William  Kay  from  yonroflQce  decision 
of  Febrnary  13,  1893,  in  the  case  of  Thomas  Kay  t?.  William  Kay, 
reversiug  the  decision  of  the  local  officers,  and  holding  for  cancellation 
William  Kay's  homestead  entry  Ko.  9117,  and  for  reinstatement  Thomas 
Kay's  homestead  entry  No.  8243,  of  the  N.  J  of  the  SE.  J,  the  SE.  J  of 
the  SE.  J;  and  the  SE.  J  of  the  NE.  \  of  Sec.  17,  T.  11  S.,  E.  1  E.,  Salt 
Lake  City  land  district,  Utah  Territory. 

On  October  25, 1888,  Thomas  Kay  made  homestead  entry  of  said 
land.  On  May  29,  1891,  his  relinquishment  dated  May  18, 1891,  was 
filed  in  the  local  office.  And  on  the  same  day  William  Kay  made 
homestead  eiitry  of  said  land. 

On  January  5, 1892,  Thomas  Kay  filed  his  affidavit,  con*oborated  by 
three  witnesses,  alleging  that  his  relinquishment  aforesaid  was  fraudu- 
lently procured  by  William  Kay  while  he,  the  said  Thomas,  was  insane, 
and  praying  that  a  hearing  be  ordered;  that  William  Kay's  entry  be 
canceled;  that  said  relinquishment  be  held  for  naught  and  of  no  effect; 
and  that  his,  Thomas  Kay's,  entry  be  re-instated. 

Whereupon  your  office  on  March  24, 1892,  directed  the  local  officers 
to  notify  William  Kay  to  show  cause  within  sixty  days  why  his  entry 
shonldnotbe  canceled.  In  responseto  said  notice WilliamKayfiledhis 
affidavit,  in  which  he  denied  Thomas  Kay's  insanity  on  the  day  he  made 
hi«  relinquishment,  and  alleged  that  said  Thomas  Kay  had  abandoned 
his  homestead  in  the  year  1890.    In  reply,  Thomas  filed  his  second 
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affidavit,  corroborated  by  the  affidavits  of  bis  wife  and  five  other 
I>ersous,  repeating  the  allegation  of  his  insanity  at  the  date  of  his 
relinquishment^  denying  William's  charge  of  abandonment,  and  alleging 
that  William,  since  the  date  of  his  entry,  had  not  complied  with  the 
provisions  of  the  homestead  laws.  All  of  ex-parte  affidavits  were  more 
or  less  circumstantial. 

On  consideration  whereof,  yonr  office,  by  letter  "0"  of  May  27, 1892, 
directed  the  local  officers  to  order  a  hearing  to  obtain  additional  infor- 
mation, to  the  end  that  your  office  might  be  able  to  properly  determine 
whether  Thomas  Kay's  relinquishment  on  May  18, 1891,  was  made  with 
full  knowledge  of  its  real  import. 

The  hearing  was  had,  and  on  September  3, 1892,  the  local  officers 
rendered  their  joint  decision  recommending  that  the  prayer  of  Thomas 
Kay  be  denied,  and  that  the  homestead  entry  of  William  Kay  be 
allowed  to  remain  intact. 

Thomas  Kay  appealed  to  your  office.  On  February  13, 1893,  your 
office  reversed  the  decision  of  the  local  officers,  and  held  William  Kay's 
homestead  entry  !N'o.  9117  for  cancellation^  and  the  homestead  entry  of 
Thomas Kav.  No.  8243,  for  reinstatement. 

William  Kay  has  appealed  to  this  Department. 

I  agree  with  your  office  in  holding  that  the  only  issue  now  pending 
in  this  case,  relates  to  the  sauity  or  insanity  of  Thomas  Kay  on  May 
18, 1891.  Testimony  relating  to  transactions  before  or  after  that  date 
is  relevant  only  so  far  as  it  may  tend  to  show  his  state  of  mind  on  that 
date. 

It  is  a  presnmptlon  of  law  that  all  men  are  sane,  and  the  burden  of  proof  is  upon 
the  person  alleging  insanity.  Where,  however,  a  ])erBon  has  been  proven  to  be 
insane,  the  presumption  is  that  the  insanity  continues,  and  the  burden  of  proof  shifts 
to  the  party  alleging  sanity.     (11  Am.  and  Eng.  Encyclopedia  of  Law,  159-160.) 

On  March  18, 1891,  Thomas  Kay  was  carried  to  the  office  of  Dr.  D.  O. 
Miner,  suffering  with  sub-acute  meningitis,  in  a  condition  of  imbecility 
bordering  on  idiocy  j  all  his  mental  faculties  were  blunted.  When  Dr. 
Miner  last  saw  him,  on  May  5^  1891,  he  had  so  far  improved  as  to 
apparently  be  able  to  take  care  of  himself,  although  at  that  time  in 
asking  any  question,  it  required  considerable  time  for  him  to  perceive 
what  you  were  speaking  about.  There  was  a  dulness  or  blunting  of 
his  mental  faculties  at  that  time.  He  was  seen  to  go  into  a  chicken 
coop  and  catch  a  chicken,  and  pull  the  feathers  from  the  living  fowl 
and  eat  the  feathers.  Other  instances  of  insane  conduct  are  related  by 
the  witnesses.  The  proof  is  clear  that  Thomas  Kay  was  insane  during 
the  months  of  March,  April,  May  and  June,  1891. 

The  testimony  tending  to  prove  a  lucid  interval  on  May  18, 1891^  is 
iusufticieut. 

Your  office  decision  is  hereby  affirmed^ 
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CONTEST— RELINQUISHMJSNT'-CONTSSTANT. 

Young  v.  Mason. 

If  a  relinqnisbment  is  filed  fta  the  result  of  a  contest  the  contestont  should  have  the 
benefit  thereof;  even  though  the  contest  affidavit  is  teohnically  insuffioient  to 
warrant  a  hearing. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  J%dy  2^ 
(J.  1.  H.)  IBM.  (W.  F.  M.) 

On  May  1, 1889,  Walter  Page  made  homestead  entry  of  the  SE.  \  of 
section  26,  township  12  N.,  range  3  W.,  of  the  Oklahoma  City  land 
district. 

On  January  3, 1891,  George  Yoang  filed  an  af&davit  of  contest,  alleg^- 
ing  that  Page  had  violated  the  law  by  premature  entrance  into  the 
Territory. 

On  March  19, 1892,  Page's  relinquishment  of  his  entry  was  filed  in 
the  local  office,  and  on  the  same  day  Susan  Mason  was  allowed  to 
make  homestead  entry  for  the  same  land. 

It  appears  that  contestant  Young's  corroborating  witness,  on  Feb- 
ruary 4, 1892,  filed  in  the  local  office  a  ftirther  affidavit,  stating  ^Hhat 
since  the  corroboration  of  said  contest  affidavit  aforesaid,  he  has  become 
satisfied  that  he  was  mistaken  in  the  identity  of  the  said  Walter  Page, 
and  that  he  did  not  see  the  said  Walter  Page  as  sworn  to  by  him.  He 
now  desires  to  withdraw  said  corroboration,  and  asks  same  be  not  con- 
sidered." 

From  your  office  decision  finding  that  Young's  affidavit  disclosed  no 
personal  knowledge  as  to  the  facts  alleged,  and  holding  it  to  be  tech- 
nically insufficient  and  dismissing  said  contest,  the  matter  has  been 
brought  here  on  appeal. 

It  appears  to  be  true  that  from  a  technical  point  of  view,  the  contest 
of  Young  is  insufficient,  yet  this  Department  has  held  that  the  filing 
of  a  defective  affidavit  may  become  the  efficient  cause  of  a  relinquish- 
ment, and  in  that  event  the  contestant  should  have  the  benefit  thereof; 
and  in  a  ca«e  similar  to  the  one  at  bar  a  hearing  was  ordered  for  the 
purpose  of  determining  whether  or  not  such  a  defective  affidavit  had 
brought  about  a  relinquishment  after  the  institution  of  the  contest. 
Hay  t?.  Yager  et  al,j  10  L.  D.  105. 

The  decision  of  your  office  is,  therefore,  modified,  and  it  is  now 
directed  that  a  hearing  be  ordered  for  the  purx)ose  of  determining 
whether  or  not  Page's  relinquishment  was  the  result  of  the  contest 
initii^.ted  by  Young. 
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Adt  V.  Boyle. 

Motion  for  the  review  of  departmental  decision  of  December  15, 1893, 
17  L.  D.,  529,  denied  by  Secretary  Smith,  July  2, 1894. 


RAILROAD  LANDS.    ACT  OF  MARCH  G,  1887. 
SWINEFORD  BT  AL.  V.  PlPER. 

The  last  proyiso  to  seotion  5,  act  of  March  3,  1887,  only  applies  to  settlers  whose 
rights  were  acquired  after  Deoemher  1, 1882,  and  prior  to  the  passage  of  said 
act.     • 

Section  5  of  said  act  is  not  repealed  by  the  act  of  March  2,  1889. 

That  a  deed  of  the  land  purchased  from  a  railroad  comx)auy  is  not  delivered  until 
after  the  passage  of  said  act,  does  not  defeat  the  right  of  such  purcha«>er,  or  his 
assignee,  to  perfect  title  under  section  5  thereof,  if  the  sale  by  the  company  was 
in  fact  made  prior  to  the  passage  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July 
(J.  1.  H.)  ^,  1894.  (A.  E.) 

The  record  in  this  cause  shows  that  on  September  23,  1890,  George 
F.  Piper  filed  an  application  to  purchase  Sec.  25,  Tp.  48,  K.  15  W., 
Ashland  (Wisconsin)  laud  district,  by  virtue  of  the  5th  section  of  the 
act  of  March  3,  1887,  and  gave  notice  of  his  intention  to  submit  proof 
in  support  of  his  application,  on  November  5,  1890,  This  proof, 
though  made  on  the  day  fixed,  being  declared  premature  by  your 
office.  Piper  gave  new  notice  and  made  new  proof  on  March  3, 1891. 
On  this  date  Curtis  A  Swineibrd,  Charles  M.  Bird,  Charles  D.  Bell 
and  Benjamin  M.  Paddock  appeared  and  protested.  The  local  office 
having  recommende<l  that  the  applicant  be  allowed  to  purchase,  the 
protestants  appealed  to  your  office. 

By  decision  of  December  6,  1892,  your  office  affirmed  the  action  of 
the  local  office.  From  this  Swineford,  Paddock,  Bell  and  Bird 
appealed  to  this  Department. 

The  land  in  controversy  was  within  the  grant  of  May  5, 1864,  to  the 
State  of  Wisconsin  to  aid  in  the  construction  of  railroads,  and  under 
that  grant  fell  within  the  ten  miles  limit  of  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Railroad. 

By  the  adjustment,  the  railroad  company  only  received  one  half  of 
the  land,  the  other  reverting  to  the  United  States.  The  company  and 
the  United  States  did  not  take  this  land  in  common  where  it  came 
M  ithin  the  Wisconsin  Central  Railroad  grant,  made  by  the  act  of  1864, 
nor  did  the  latter  road  take  it  in  common  with  the  Omaha  Company. 
But  it  was  held  by  this  Department,  that  the  Wisconsin  Central  could 
not  go  within  fifteen  miles  of  the  Omaha  road  for  any  lands  whatever 
because  the  lands  within  those  limits  were  reserved  from  the  Central 
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grant,  a  different  condition  from  the  ordinary  lapsing  of  the  granted 
limits  of  two  roads  under  the  same  grant  was  presented;  and  it  was  held, 
under  those  circumstances,  that  the  Omaha  Company  was  only  enti- 
tled to  the  one  undivided  half  of  the  lands  within  said  granted  limits, 
and  that  the  other  half  belonged  to  the  government.  Therefore,  it 
being  impossible  to  issue  for  the  benefit  of  said  company  a  patent  for 
an  undivided  moiety  of  said  lands,  or  patent  to  the  state  for  the  whole 
for  the  joint  benefit  of  said  company  and  the  United  States,  it  became 
necessary  to  reject  the  former  lists,  presented  by  the  company,  and  to 
require  it  to  specity  particular  tracts,  which  in  the  aggregate  would 
amount  to  one  half  of  the  lands  within  its  granted  limits,  so  that 
patents  conveying  full  title  to  the  same  might  be  issued  therefor. 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Ry.  Company,  11  L.  D.,  607. 

Thus,  this  land,  though  within  the  grant,  was  excepted  from  it,  and 
therefore  comes  within  the  5th  section  of  the  act  of  March  3,  1887. 

Under  the  construction  given  by  this  Department,  the  last  proviso 
of  this  section  only  applies  to  settlers  who  have  settled  after  December 
1,  1882,  and  before  March  3,  1887,  therefore,  as  the  protestairts  do  not 
show  or  even  allege  settlement  before  Miir«h  3,  1887,  it  can  not  be  seen 
wherein  they  have  acquired  any  rights  by  the  provisions  of  said  section. 
Chicago,  St  Paul,  Minneapolis  and  Omaha  Ry.  Co.  (11  L.  D.,  607); 
Union  Colony  v.  Fulmele  (10  L.  D.,  273). 

It  is  not  the  right  to  purchase  that  entitles  the  purchaser  to  the 
remedy  of  this  section,  but  the  fact  that  he  is  a  purchaser. 

As  regards  the  contention  that  the  5th  section  of  this  act  was 
repealed  by  the  act  of  March  2, 1889  [25  Stat.,  854],  it  need  only  be 
said  that  the  repeal  of  laws  by  implication  is  not  favored,  and,  owing 
to  the  fact  that  the  5th  section  of  the  act  of  March  3,  1887,  vested  a 
remedy  in  those  who  had  purchased  of  the  railroad  company  in  good 
faith,  the  Congress  certainly  had  no  intention  of  taking  that  remedy 
away  before  the  Department  could  ascertain  or  pass  upon  it,  as  in  the 
case  under  consideration.    Therefore,  the  point  is  not  well  taken. 

The  record  in  this  case  shows  that  on  February  3,  1887,  Isaac  Bur- 
hans  purchased  for  the  sum  of  $1,600  the  land  in  controversy  from  the 
railroad  com]  »any,  it  having  prior  to  that  time  been  patented  to  the  com- 
pany by  the  State.  The  validity  or  invalidity  of  this  patent  does  not  affect 
the  rights  of  the  applicant,  an  assignee  of  the  purchaser,  and  need  not  be 
considered;  it  is  sufficient  to  say  that  there  was  reason  for  Burhans  to 
believe  that  the  company  had  good  title.  On  making  this  purchase 
Burhans  paid  one  half  of  the  purchase  money  in  cash,  and  the  company 
agreed  in  writing  to  convey  the  land  to  him  on  receipt  of  the  remainder 
of  the  price,  which  it  did  after  the  passage  of  the  act  of  1887. 

The  payment  of  Burhans  of  one  half  of  the  purchase  price  for  this 
land  was  the  purchase,  and  he  secured  a  title  at  that  time  which  he 
could  have  enforced,  admitting  the  seisin  of  the  company,  and  the  fact 
that  the  evidence  of  his  purchase  was  not  delivered  to  him  until  after 
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the  passage  of  the  act  does  not  change  the  date  of  the  Rale,  nor  take 
the  case  without  the  remedial  features  of  the  law.  The  object  of  the 
law  was  to  confer  protection  upon  those  who  had  parted  with  good  con- 
sideration under  the  belief  that  they  were  obtaining  good  title^ 

From  Burhans  the  land  by  a  series  of  conveyances  came  into  the 
hands  of  Piper  for  valuable  consideration.  As  the  act  applies  to  heirs 
and  assignees,  Piper  comes  within  its  provisions,  if  the  original  grantee 
did ;  therefore,  in  view  of  the  foreigoing,  Piper  is  entitled  to  purchase 
tlie  land,  and  your  oMce  decision  in  so  holding  is  affirmed. 


Oeohge  a.  Morris. 

Motion  for  review  of  departmental  decision  of  ]S"ovember  8, 1893, 17 
L.  D.,  612,  denied  by  Secretary  Smith,  July  2,  1894. 


RATLROAn  GRANT— WITHDRATVAL-CONTEST ANT. 

Atlantic,  Gulf  aitd  West  India  Transit  Co.  v.  Lutz. 

A  homestead  entry,  improperly  aUowed  of  lands  withdrawn  for  the  beueiit  of  a  rail- 
road grant,  confers  no  right  as  against  the  grant;  nor  does  the  snccessful  con- 
testant of  snch  entry  secure  any  right  against  said  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  2j 
(J.  I.  H.)  1894.  (J.  L.  McC.) 

The  Atlantic,  Gulf  and  West  India  Transit  Company  has  appealed 
from  the  decision  of  your  office,  dated  June  18,  1883,  directing  the 
local  officers  to  allow  Jacob  C.  Lutz  to  make  homestead  entry  of  the 
NB.  J  of  Sec.  19,  T.  28  S.,  R.  19  E.,  Gainesville  land  district,  Florida. 
The  land  lies  within  the  six-miles  (granted)  limits  of  said  company's 
railroad;  but  your  office  holds  that  it  was  excepted  from  the  grant 
because  of  liaving  been  embraced  in  the  homestead  entry  of  one  Thomas 
S.  Daniels,  made  March  13, 1877,  which  was  canceled  January  13, 1883, 
upon  a  contest  initiated  by  said  Lutz — said  homestead  entry  having 
been  in  existence  at  the  date  of  the  acceptance  and  approval  of  the 
map  of  definite  location  of  the  railroad  (January  28, 1881),  and  of  the 
approval  of  the  map  (March  21, 1881). 

This  Department,  in  considering  lists  Nos.  1,  2,  and  3  of  selections 
made  by  the  Atlantic,  Gulf  and  West  India  Transit  Company  (2  L.  D., 
561),  held  that  Secretary  Schurz,  by  his  decision  of  January  28, 1881, 
authorizing  and  directing  the  withdrawal  of  March  26,  1881,  merely 
oontinued  in  effect  the  withdrawal  made  in  1856,  and  re-affirmed  in 
1^857.  This  ruling  was  re-affirmed  by  Secretary  Lamar  in  his  decision 
of  August  30, 1886  (5  L.  D.,  107),  holding  that  the  rights  of  the  rond 
wcve  protected  by  the  original  map  of  definite  location  (filed  iu  1800). 
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Said  withdrawal  continued  in  force  until  August  15,  1887,  when  it 
was  revoked. 

Such  being  the  facts  of  the  case,  the  homestead  entiy  of  Daniels, 
made  IVl^rch  13, 1877  {supra)^  was  improperly  allowed;  and  "  no  rig^hts, 
either  legal  or  equitable,  as  against  a  railroad  grant,  are  acquired  by  a 
settlement  upon  lands  withdrawn  by  executive  order  for  the  benefit  oi 
such  grant."  (Shire  et  al,  v.  Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Railway  Company,  10  L.  D.,  85.) 

It  requires  no  argument  to  show  that  a  person  can  not  acquire  any 
right,  as  against  a  railroad  company,  by  contesting  the  entry  of  another 
party  who  has  no  right  because  of  the  prior  grant  to  the  comi)aiiy. 
If  he  could  do  so,  the  entire  grant  might  be  defeated  by  a  series  of 
invalid  entries  followed  bv  contests  of  the  same. 

The  application  to  make  homestead  entry  of  the  tract  in  controversy 
must  therefore  be  denied. 

The  decision  of  your  oiBce  is  rever.sed. 


MINKUAL  LAND-RES  JUDICATA. 

Stinchpield  v.  Pierce. 

A  final  decision  of  the  Department  holding  a,  tract  to  be  non-mineral  in  charaeter  la 
conclusive  np  to  the  period  covered  by  the  hearing;  bat  such  decision  will  not 
preclude  a  further  consideration  as  to  the  character  of  the  land  based  on  sub- 
sequent exploration  and  development. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  2^ 
(J.  I.  H.)  18U.  (P.  J.  C.) 

The  laud  involved  in  this  appeal  is  the  B.  \  of  the  NB.  \  of  the  NK. 
\  of  Sec.  33,  and  the  B.  J  of  the  SB.  J  of  the  SB.  i  of  Sec.  28,  T.  2  N., 
K.  14  B.,  Stockton,  California,  land  district. 

It  appears  by  the  record  that  Llewellyn  Pierce  made  homestead  entry 
of  said  tract  April  3, 1888,  alleging  settlement  April  1, 1856.  Pursuant 
to  published  notice,  he  offered  final  proof  at  the  local  office  October  13, 
181)2,  when  Andrew  W.  Stinchfleld  appeared  and  filed  a  protest  against 
said  proof,  alleging  that  claimant  has  not  lived  on  the  land  as  required 
by  law;  that  his  residence  was  on  adjoining  land ;  that  he  has  not  cul- 
tivated the  land  as  required  by  law,  and  that  the  land  is  more  valuable 
far  mining,  "and  gold  in  paying  quantities  has  been  mined  therefrom." 

The  final  proof  was  taken  and  the  witnesses  cross-examined.  At  the 
close  of  the  cross  examination,  claimant  objected  to  any  testimony  "in 
regard  to  the  mineral  or  non-mineral  character  of  this  land  being  entered 
into,  because  the  question  has  been  decided  by  the  whole  Interior  Depart- 
ment twice,"  and  he  declined  to  introduce  any  further  testimony  as  to 
the  mineral  character  of  the  land. 
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The  testimony  of  the  protestant  and  several  witnesses  was  taken^  and 
the  local  officers  decided  "  that  the  S.  i  of  SE.  i  of  NE.  J  of  NE.  J  of  sec- 
tion 33"  is  shown  as  a  present  fact  to  contain  auriferous  gravel,  and  is 
therefore  subject  to  entry  under  section  2329  of  the  Revised  Statutes; 
that  thirty- five  acres  of  the  land  in  contest  are  shown  to  be  agricul- 
tural in  character,"  and  recommended  that  Pierce  be  permitted  to  enter 
the  same.  Both  parties  appealed,  and  your  office,  by  letter  of  February 
10,  1893,  reversed  that  decision  as  to  the  mineral  character  of  the  five 
acres  described,  and  sustained  the  agricultural  entry  for  the  entire  tract. 
The  case  now  comes  before  the  Department  on  Stinchfield's  appeal, 
alleging  error  both  as  to  the  facts  and  the  law. 

The  character  of  the  land  in  controversy  has  been  once  before  decided 
by  the  Department  in  a  controversy  between  the  same  parties,  and  it 
was  decided  against  the  mineral  claimant.  It  seems  that  one  Sewall 
Stinchfield  made  mineral  entry  of  the  tract  September,  1881.  Pierce 
tiled  a  protest  against  the  same,  alleging  residence  on  and  cultivation 
of  the  tract,  and  charging  that  it  was  not  mineral  but  agricultural 
land.  A.  hearing  was  ordered  on  these  charges,  and  testimony  taken, 
(!ommencing  December  27, 1882,  and  ending  January  25,  1883.  As  a 
final  result  of  that  hearing,  the  Department,  on  March  10, 1888  (148  L. 
and  K.,  411),  affirmed  your  office  judgment,  holding  the  land  to  be  agri- 
cultural in  character,  and  that  Pierce  might  estabhsh  his  right  to  it  by 
a  full  compliance  with  the  law  as  to  residence.  It  was  immediately 
after  this  judgment  that  he  made  his  homestead  entry. 

By  the  testimony  of  Andrew  W.  Stinchfield  in  the  case  at  bar,  it  is 
shown  that  he  purchased  the  property  from  Sewall  Stinchfleld  in  Sep- 
tember, 1882.  Hence  he  was  the  party  in  interest  in  the  former  pro- 
ceeding, as  this  was  prior  to  the  first  case,  and  he  must  be  held  to  be 
bound  by  that  judgment.  The  questions  involved  at  that  hearing  were 
elaborately  presented  and  thoroughly  considered.  It  is  stated  that 
there  were  over  nine  hundred  pages  of  testimony,  and  it  is  evident  from 
an  examination  of  the  case  that  it  was  gone  into  exhaustively  in  its 
every  feature. 

Andrew  W.  Stinchfield  again,  in  July,  1888,  presented  a  petition, 
asking  for  another  hearing  of  the  case  as  to  the  mineral  character  of 
land,  sux)ported  by  a  number  of  affidavits.  This  matter  was  duly  con- 
sidered below  and  finally  reached  the  Department  on  appeal,  where  it 
was  treated  as  a  motion  for  rehearing,  and  on  September  19, 1890  (206 
L.  and  B.,  338),  was  denied,  but  your  office  was  instructed  to  have  a 
special  agent  investigate  the  matter  "  and  report  to  your  office  the 
result  of  such  investigation,  upon  receipt  of  which  you  will  take  such 
action  as  may  seem  proper.''  His  report  is  not  before  me,  but  it  is 
stated  in  said  letter  of  February  10,  1893,  that  "such  investigation 
was  made,  resulting  in  a  report  by  him  (the  special  agent),  dated  Feb- 
ruary 8, 1892,  in  favor  of  the  agricultural  character  of  the  land,  and 
the  good  faith  in  the  homestead  claimant/ 


14  DECISIONS   RELATING    TO    THE    PUBLIC    LANDS. 

Ill  the  face  of  all  these  adverse  proceedings,  it  is  idle  to  talk  of  coa- 
sideriiig  the  question  of  the  character  of  the  land  as  an  original 
proposition.  It  would  be  trifling  with  the  doctrine  oi  res  judicata^  that 
wise  and  beneficent  rule  of  law  which  makes  repose  of  litigated  ques- 
tions and  creates  confidence  in  the  integrity  of  judicial  and  departmen- 
tal decisions,  upon  which  great  i)roperty  rights  are  vested,  to  permit 
parties  thus  to  re-open,  for  re  adjudication,  questions  that  have  been 
settled  under  all  the  forms  of  law.  Therefore,  the  question  of  the 
character  of  the  laud  must  be  held  to  have  been  settled  up  to  and 
including  the  former  trial,  and  all  testimony  as  to  its  mineral  value 
prior  to  that  time  will  be  eliminated  from  the  ease  at  bar. 

It  is  a  matter  of  common  knowledge  that  the  value  of  the  ordinary 
mining  claim  is  established  by  development  and  exploitation;  that  its 
mineral  worth  may  be,  and  not  infrequently  is,  as  capricious  and 
unstable  as  the  wind.  Nature  has  not,  as  a  rule,  provided  her  treasure 
in  large  and  unvarying  quantities,  but  has  distributed  it  sparingly,  as 
if  to  test  man's  genius  and  energy  in  finding  it.  The  exploration  may 
be  one  day  in  borrasca  and  the  next  in  bonanza.  Hence,  it  being 
the  settled  policy  of  the  government  to  encourage  the  production  ot 
the  precious  metals,  1  think  that  if  it  can  be  shown  that  by  subsequent 
development  it  has  been  demonstrated  that  the  land  is  more  valuable 
for  its  minerals  than  for  agricultural  purposes,  it  maybe  done.  But 
the  testimonj'  in  such  a  case  would  have  to  be  clear  and  unmistakable, 
such  as  to  carry  conviction  beyond  possible  doubt. 

Ai)plying  this  test  to  the  case  at  bar,  it  must  be  held  that  the  pro- 
testant  has  signally  failed  to  establish  the  mineral  character  of  any 
portion  of  the  land  in  controversy.  In  your  said  office  deiusion  the 
testimony  has  been  fairly  and  sufficiently  stated,  and  the  conclusion  is 
approved.  It  might  be  added,  in  addition,  that  the  testimony  shows 
that  no  discovery  whatever  has  been  made  since  the  former  hearing; 
that  there  has  been  no  development  worthy  of  the  name,  and  what  work 
has  been  done  was  wholly  with  the  view  of  performing  the  annual  assess- 
ment work  required  by  law  on  tunnel  sites;  further,  the  protestant  him- 
self testified  that  his  main  object  in  wanting  the  land  was  for  the  par- 
pose  of  continuing  his  tunnel  through  it,  with  the  view  of  connecting 
it  with  the  Buckeye  tunnel,  and  thereby  draining  other  ground. 

Your  said  office  decision  as  to  the  residenoe  of  Pierce  on  the  land  is 
also  approved. 

The  judgment  of  your  office  is  therefore  affirmed. 
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OKLAHOMA  TOWN  LOT8-ADVBR8B  CLAIM. 

The  Goddabd  Peok  Qboobe  Co.  bt  al. 

A  certificate  of  right  issned  by  the  municipal  aathorities  of  a  town  to  a  lot  claim- 
ant entitles  him  to  a  deed  therefor,  where  the  adverse  claims  presented  do  not 
fall  within  the  jorisdiotion  of  the  Department. 

Secretary  Smith  to  the  Gommiitsioner  of  the  Oeneral  Land  Office,  Juhf 
(J.  I.  H.)  2,  1894.  (W.  F.  M.) 

On  September  16,  September  22,  and  October  2, 1890,  respectively, 
Lewis  J.  Best,  The  GoddardPeck  Grocer  Company  and  Theodore  A. 
Pamperin,  presented  their  several  applications  to  the  board  of  town- 
site  trustees,  No.  1,  assigned  to  Guthrie,  Oklahoma,  each  asking  for  the 
allotment  of  lot  No.  1,  in  block  No.  71,  in  t*he  town  of  Guthrie,  and  a 
deed  therefor. 

Pamperin's  application^  is  based  upon  priority  of  settlement  and 
actual  occupancy,  that  of  Best  on  right  of  purchase  from  Pamperin, 
and  that  of  The  Goddard-Peck  Grocer  Oomjiany  upon  purchase  from 
**  original  settlers,''  and  continued  occupancy  since  purchase. 

A  hearing  was  had  on  March  16, 1891,  after  which  the  board  rendered 
judgment — 

That  lot  No.  1  in  block  No.  71,  in  Guthrie^  Oklahoma,  with  the  improvenients 
thereon,  be  and  the  same  is  hereby  awarded  and  allotted  to  said  Goddard-l'eck 
Grocer  Company,  and  that  a  deed  be  made  and  delivered  accordingly. 

The  decision  of  your  oflBce,  now  on  appeal  here,  reversed,  or  modified 
this  judgment,  and  awarded  the  lot  in  controversy  to  Pamperin,  who 
was  not  a  party  to  the  proceedings  before  the  board,  having  failed  to 
make  the  required  deposit  to  cover  the  expenses  of  the  hearing,  and 
who  has  not  subsequently  ax)peared  except  by  brief  through  counsel 
since  the  case  has  been  pending  in  this  Department. 

The  facts  developed  at  the  hearing  which  are  necessary  to  an  intelli- 
gent comprehension  of  the  attitude  of  the  parties  in  interest  and  of 
their  respective  rights  in  so  far  as  they  have  shown  any,  may  be  stated 
in  a  few  words. 

On  April  20, 1889,  A.  J.  Witherell  and  T.  A.  Pamperin,  the  latter 
one  of  the  claimants  herein,  both  being  then  in  Arkansas  City,  Kansas, 
entered  into  an  agreement  by  the  terms  of  which  "  they  joined  them- 
selves jointly  together  for  the  purpose  of  doing  a  grocery  business  in 
the  town  of  Guthrie,  Indian  Territory,  and  further  for  taking  up  lots 
in  said  city  in  which  each  will  have  an  equal  interest."  Other  and 
farther  stipulations  of  the  contract  have  no  bearing  upon  the  contro- 
versy. 

Accordingly,  soon  after  the  opening  of  Oklahoma  to  settlement  they 
engaged  in  business  at  Outhrie,  and  each  of  the  partners,  in  his  ir.di- 
vidual  name,  located,  occupied  and  claimed  certain  lots  within  the 
limits  of  the  townsite,  but  whether  in  the  interest  and  for  the  benefit  of 
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the  partnership,  pursuant  to  their  agreement,  is  not  conclusively 
shown,  Witherell,  as  his  interest  appears,  asserting  the  affirmative  of 
the  proposition,  while  Pamperin,  with  adverse  interests,  contends  for 
the  negative.  For  the  lot  involved  in  this  litigation,  however,  the 
mayor  and  council  of  Guthrie,  on  May  20, 1889,  issued  to  Pamperin,  in 
his  individual  name,  an  instrument  styled  by  them  a  "  warranty  cer- 
tificate^' by  which  they  guarantee  to  him  possession  of  the  lot  and  a 
deed  in  fee  simple  without  further  proof  of  settlement.  The  certificate 
also  purports  to  be  a  receipt  in  full  for  all  assessments  levied  upon  the 
lot  for  the  purpose  of  defraying  the  expense  of  survey,  platting  and 
any  other  charges  against  said  lot  to  date. 

It  appears  from  parol  testimony  admitted  into  the  record  that  in 
December,  1889,  Pamperin  conveyed  the  lot,  by  a  deed  the  character  of 
which  is  not  clearly  shown,  to  L.  J.  Best.  This  deed  had  never  been 
recorded,  and  was  not  produced,  but  the  evidence  discloses  that  no 
consideration  was  ever  paid,  but  only  promised  upon  condition  that 
Pamperin  should  .secure  the  title  from  the  government.  In  view  of 
the  fact  that  Pamperin  had  no  title,  and  of  the  conditions  of  the  transfer, 
Best  took  nothing  absolutely  by  the  deed,  nor  did  he  engage  absolutely 
to  do  or  pay  anything.  The  transaction,  if  it  had  any  validity  at  all, 
was  a  mere  contract  to  sell,  and  imported  an  equitable  title  only,  to 
which  this  Department  can  not  give  legal  effect. 

On  September  23,  1889,  after  the  dissolution  of  the  partnership 
between  Witherell  and  Pamperin,  Allen  J.  Witherell,  in  behalf  of  the 
partnership,  treating  the  lot  as  partnership  property,  conveyed  it  to 
the  Goddard-Peck  Grocer  Company  in  satisfaction  of  a  partnership 
debt,  and  it  is  upon  this  deed  of  conveyance  that  this  company  bases 
its  claim. 

Thus,  this  Department  is  invited  to  invade  the  exclusive  domain  of 
the  local  courts  and  adjudicate  rights  of  property  of  the  citizens  of  the 
Territory  of  Oklahoma,  controlled  by  local  laws  and  arising  out  of 
transactions  over  which  the  government;  of  the  United  States,  through, 
its  executive  branch,  has  no  jurisdiction  whatsoever.  It  is  not  com- 
petent for  the  Department  to  construe  the  partnership  agreement 
between  Witherell  and  Pamperin,  and  give  effect  to  its  terms,  during 
the  existence  thereof,  nor  to  settle  its  affairs  after  its  dissolution. 

Both  the  Goddard-Peck  Grocer  Company  and  Best  claim  through 
Pamperin,  and  while  he  was  not  a  party  to  the  hearing  before  the 
board,  their  rights,  in  any  event,  depended  ultimately  upon  the  estab- 
lishment of  Pamperin's  original  right  through  occupancy.  The  logic 
of  their  position  is  the  admission  of  his  claim.  The  warranty  certifi- 
cate presented  by  him  to  the  board  of  townsite  trustees  is  indisputably 
the  "  paper  evidence  of  claim  "  contemplated  by  section  2  of  the  act 
of  May  14, 1890,  26  Statutes,  p.  109,  and  the  prima  facie  evidence  which 
it  imports  has  not  been  opposed  by  any  adverse  claim  within  the  com- 
petence of  this  Department  to  take  cognizance  of. 

The  decision  of  your  office  is,  therefore,  affirmed. 
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PUBLIC  LANJD— ORDER  OP  SURVEY. 

GowDY  V.  Gilbert. 

A  final  deoision  of  the  Department  directing  the  survey  of  a  tract  as  public  land, 
precludes  the  subsequent  consideration  of  a  claim  thereto  based  on  riparian 
ownership. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  July  2, 
(J.I.  H.)  1894.  (G.  B.  G.) 

The  land  involved  in  this  case  is  lot  6  of  Sec.  2,  T.  15  N.,  R.  15  W,, 
Grayling  land  district,  Michigan.  This  description  is  based  on  a  sur- 
vey of  said  section,  approved  February  7,  1889,  which  was  a  second 
survey,  or  re-survey,  of  the  section. 

According  to  the  original  survey,  approved  June  28, 1839,  the  land 
in  controversy  was  part  of  lots  2  and  4,  as  designated  by  the  plat  of 
such  survey,  said  plat  representing  a  lake  as  the  western  meander  line 
of  lot  2,  and  the  northwestern  line  of  lot  4. 

According  to  the  re-survey  of  February  7, 1889,  the  lines  of  these 
lots,  as  above  referred  to,  fall  a  considerable  distance  south  and  east 
of  the  lake-shore,  leaving  a  body  of  land  containing  69.62  acres  between 
said  lots  2  and  4,  and  the  shore  of  the  lake  as  unsurveyed  public  land, 
which  was  then  surveyed  and  is  now  known  as  lot  6,  and  this  is  the 
land  in  controversy  in  this  suit. 

It  appears  that  the  defendant  herein,  P.B.Gilbert,  located  as  a 
homestead  said  lot  4,  built  his  home  at  a  point  on  said  lot,  as  he 
believed,  near  the  lake-shore,  which  point,  under  the  last  survey,  is  in 
lot  6. 

Lot  4  was  patented  to  Gilbert  June  20, 1870,  and  by  departmental 
decision  of  May  17, 1889,  ex-parte  Philoman  D.  Gilbert  (8  L.D.,  500),  it 
was  directed  that  the  said  Gilbert  be  allowed  to  make  entry  for  lot  6  as 
an  additional  homestead  entry,  under  the  6th  section  of  the  act  of 
March  2, 1889,  and  that  patent  issue  to  him  for  said  land  on  proof  of 
compliance  with  the  requirements  of  said  act. 

On  June  18, 1889,  the  said  Gilbert  made  homestead  entry  for  said  lot 
6,  which  entry  is  still  intact.  Oh  September  13,  1892,  the  plaintiff 
herein,  A.  0.  Gowdy,  filed  in  your  office  a  protest  against  said  entry, 
and  requested  that  such  entry  be  canceled,  for  the  reason  that  it 
embraced  a  portion  of  the  land  entered  by  Gowdy  more  than  twenty 
years  ago. 

Lot  2  was  patented  to  the  protestant  Gowdy  September  20, 1872. 
Said  lot,  under  the  survey  approved  June  28, 1839,  contained  67.60 
acres,  and  according  to  your  office  opinion. 

Under  the  re-sarvey  of  section  2,  approved  Febmary  7,  1889,  the  lines  of  the 
former  survey  of  1839,  supra,  were  followed  in  every  instance,  and  the  boundary 
linea  and  areas  of  the  aubdi visions  were  in  no  wise  changed  by  said  subsequent  sur- 
vey, hence  lot  2  now,  as  then,  contained  67.60. 
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This  statement  is  made  with  special  reference  to  the  contention  of 
protestant  that  the  hind  in  controversy  had  been  previously  patented 
to  him,  or  more  specifically  stated,  that  lot  2  having  been  patented  to 
him,  it  is  contended  that  the  western  line  of  said  lot  was  the  lake-shore, 
that  the  land  in  controversy  lying  between  the  western  line  of  said  lot, 
according  to  the  re-survey,  and  the  shore  of  the  lake,  is  land  uncov- 
ered by  the  receding  waters  of  the  lake,  and  belongs  to  him  by  virtue 
of  riparian  proprietorship. 

This  is  a  question  that  has  passed  beyond  the  jurisdiction  of  the 
Department,  and  can  only  now  be  determined  by  the  courts.  The 
question  as  to  the  character  of  this  land  was  fully  determined  by  the 
Land  Department  before  survey,  and  when  said  survey  of  lot  6  was 
ordered,  the  question  as  to  the  character  of  the  land  became  res  judi- 
cata.   See  Case  v.  Church  (17  L.  D.,  578). 

Gowdy's  protest  is  therefore  dismissed,  and  it  appearing  that  the 
entryman  Gilbert  is  entitled  to  said  lot  6,  by  reason  of  his  occupation 
and  improvement,  the  decision  appealed  from  is  concurred  in,  and  is 
therefore  afldrmed. 


COAL  KNTRY— EQUITABLE  ACTION". 

Anthracite  Mesa  Coal  Co. 

A  coal  entry  aHowed  on  defective  declaratory  statement  and  irregular  proof  may  be 
equitably  confirmed,  iu  the  absence  of  any  adverse  claim,  where  a  proper  declar- 
atory statement  is  subsequently  filed  and  the  requisite  additional  proof  fur- 
nished. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July 
(J.  I.  H.)  J2j  1894,  (P.  J.  C.) 

The  land  involved  in  this  appoal  is  the  SE.  J  of  the  NE.  J,  the  N"B.  J 
of  the  SE.  i  and  the  SE.  i  of  the  SE.  J  of  Sec.  17,  T.  13  S.,  R.  86  W., 
6  P.  M.,  Gunnison  (formerly  Leadville)  land  district,  Colorado. 

It  appears  that  coal  entry  Ko.  33,  Leadville  (Ute  series),  was  made 
of  this  tract  February  28, 1883,  in  the  name  of  Wallace  Bowman.  This 
entry  was  made  by  one  Howard  F.  Smith,  under  a  power  of  attorney 
from  one  John  H.  Bowman,  as  attorney  in  fact  for  Wallace  Bowman, 
appointing  him — Smith — attorney  in  fact  for  Wallace  Bowman.  When 
this  entry  came  up  for  consideration  in  your  office,  the  attention  of  the 
local  office  at  Gunnison  was  called  to  the  irregularity  by  letter  of  June 
7, 1884.  They  were  advised  that  the  regulations  require  the  declara- 
tory statement  and  affidavit  to  be  made  by  the  applicant  himself,  but 
as  there  was  no  adverse  claim  or  conflict,  it  was  ordered  that  Wallace 
Bowman  be  allowed  to  make  his  declaratory  statement  and  affidavit 
and  file  the  same  nunc  pro  tunc.  It  was  also  required  by  said  letter 
that  proof  of  possession  by  the  agent  must  be  furnished,  under  para- 
graph  17  of  the  regulations  of  July  31, 1882  (1  L.  D.,  687);  also  that 
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the  power  of  attorney  from  Wallace  Bowman  to  J.  H.  Bowman  was  not 
in  the  files,  and  £hat  '<  where  an  agent  is  recognized  he  must  appear 
under  "sufficient  power  of  attorney,'"  under  paragraph  34  of  said  regu- 
lations. 

Thu8  the  matter  seems  to  have  rested  until  November  16, 1892,  when 
your  office  advised  the  local  office  that  on  a  reexamination  of  the  case 
it  was  found  that  the  following  was  lacking:  "1.  The  affidavits  of  two 
witnesses  and  agent  showing  that  said  land  is  chiefly  valuable  for  coalj 
and,  2,  proper  evidence  of  citizenship  of  said  Bowman." 

On  March  26, 1893,  your  office  again  took  up  the  matter,  and  by 
letter  of  that  date  to  the  local  office  said,  inter  alia: 

I  am  now  iu  receipt  of  yonr  letter  of  March  7, 1893,  in  closing*  certain  evidence 
called  for  by  letter  "N"  of  November  16,  1892,  and  reporting  that  the  evidence 
reqnired  by  said  letter  of  June  7, 1884,  has  not  been  furnished. 

Inasmuch  as  said  evidence  is  material,  and  claimant  has  failed  to  furnish  the  samCi 
the  entry  is  accordingly  held  for  cancellation. 

From  this  decision  the  Anthracite  Mesa  Coal  Mining  Company,  the 
alleged  transferee  of  Wallace  Bowman,  has  appealed. 

Since  the  appeal  was  taken  there  has  been  filed  in  this  office  the  affi- 
davits of  Wallace  Bowman,  called  for  by  your  office  letter  of  June  7, 
1884,  that  is,  a  declaratory  statement  and  the  affidavit  required  by 
paragraph  32;  also  his  affidavit  of  citizenship,  and  still  another  affi- 
davit, in  which  he  states  that  John  H.  Bowman  was  appointed  as  his 
attorney  in  fact  "by  a  duly  executed  power  of  attorney,  with  full 
authority  to  substitute  an  attorney  in  fact  to  act  for  affiant."  These 
affidavits  were  made  in  the  State  of  New  York,  and  are  dated  June  8, 
1893.  It  is  stated  by  counsel  that  the  reason  for  delay  in  presenting 
them  was  owing  to  the  inability  of  the  transferees  to  ascertain  his 
whereabouts. 

It  seems  to  me  that  in  view  of  the  fact  that  there  are  no  adverse 
claims  to  the  land,  your  office  order  of  June  7,  188-1:,  may  be  now  carried 
into  effect.  The  original  power  of  attorney  from  Wallace  to  John  H. 
Bowman  has  not  been  supplied,  but  the  former  swears  it  was  duly 
executed.  In  addition  to  this,  the  presumption  would  be  that  satis- 
factory evidence  was  presented  to  the  local  office  of  his  appointment  as 
such  attorney  in  fact.    (Frederick  Rose,  18  L,  D.,  110.) 

In  view  of  the  provisions  of  Rule  100  (Rules  of  Practice)  permitting 
the  filing  of  additional  evidence  in  ex  parte  cases  these  affidavits  have 
been  considered.  To  avoid  the  further  delay  incident  to  referring  the 
question  back  to  your  office  for  further  consideration,  in  the  light  of 
this  evidence,  it  is  my  opinion  that  these  affidavits  may  be  filed  nunc 
vro  twiCj  and  the  matter  then  referred  to  the  Board  of  Equitable  Adju- 
dication for  its  action.  It  is  so  ordered,  and  your  said  office  judgment 
is  reversed. 
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BAILROAD  GRANT—LANDS  EXCEPTED. 

Hastings  and  Dakota  Ry.  Co.  v  Martin. 

Land  embraced  within  a  homestead  entry  at  the  date  of  the  grant  to  this  company 
is  excepted  therefrom,  though  said  entry  is  canceled  prior  to  definite  location. 

The  ruling  of  the  supreme  court  in  the  case  of  Bardon  v.  Northern  Pacific  R.  R.  Co., 
as  to  the  effect  of  a  claim  at  the  date  of  the  grant  to  that  company,  is  equally 
applicable  to  the  Hastings  and  Dakota  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Jjand  Office^  July  2^ 
(J.  I.  H.)  189 i.  (0.  W.  P.) 

The  land  involved  in  the  appeal  from  the  decision  of  your  office  of 
October  29, 1892,  denying  the  claim  of  the  Hastings  and  Dakota  Rail- 
way Company  thereto,  is  lot  1  and  the  SE.  J  of  the  NW.  J  of  Sec.  9, 
T.  116  N.,  E.  30  W.,  Marshall  land  district,  Minnesota,  and  is  within 
the  primary  limits  of  the  grant  made  by  the  act  of  July  4,  1866  (14 
Stat.,  87),  to  aid  in  the  construction  of  said  railroad. 

At  the  date  of  the  granting  act,  said  land  was  embraced  in  home- 
stead entry  l^o.  1561,  made  July  12, 1864,  which  was  cancelled  Novem- 
ber 22, 1866,  because  of  failure  to  comply  with  legal  requirements,  and 
which  had  ceased  to  exist  at  the  date  of  definite  location  of  the  road 
June  26, 1867. 

March  4, 1881,  Catherine  Martin  made  her  homestead  entry  of  said 
land,  and  on  February  9,  1886,  final  certificate  was  issued  therefor. 
The  Hastings  and  Dakota  Railway  Company  claimed  said  land  under 
its  grant.  But  your  office  denied  its  claim.  The  railway  company 
has  appealed. 

By  departmental  decision  of  November  15,  1892,  in  the  case  of  Grin- 
nell,  etal.v.  Hastings  and  Dakota  Railway  Company  (15  L.  D.,  431), 
it  was  decided  that  lands  embraced  within  a  subsisting  homestead 
entry  at  the  date  of  the  grant  to  said  company,  nre  excepted  there- 
from, although  said  entry  may  be  cancelled  prior  to  the  definite  loca- 
tion of  the  road.  This  decision  was  simply  following  the  doctrine 
announced  in  the  case  of  Bardon  v,  Northei'n  Pacific  Railroad  Com- 
pany (145  U.  S.,  535). 

There  is  no  force  in  the  contention  of  the  attornevs  for  the  railroad 
company  that  the  grant  to  it  is  distiijguishable  from  the  grant  to  the 
Northern  Pacific  Railroad  Company,  interpreted  in  Bardon  r.  North- 
ern Pacific  Railroad  Company,  supra. 

The  words  in  the  third  section  of  the  grant  to  the  Northern  Pacific 
Railroad  Company  (J.3  Stat.,  365),  on  which  the  question  turns,  are: 

Whenever,  prior  to  said  time,  (i.  e.,  the  definite  location  of  the  route  of  the  road) 
any  of  said  sections,  or  parts  of  sections,  shaU  have  heen  granted,  sold,  reserved, 
occupied  hy  homestead  settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  land 
shall  be  selected  by  said  company  in  lieu  thereof. 
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The  language  of  the  corresponding  provision  in  the  grant  to  the 
Hastings  and  Dakota  Kail  way  Company  (14  Stat.^  87)  is: 

In  case  it  shall  appear  that  the  United  States  have,  when' the  lines  or  route  of  said 
roads  are  definitely  located,  sold  any  section  or  part  thereof  granted,  qa  aforesaid,  or 
that  the  right  of  pre-emption  or  homestead  settlement  has  att<iched  to  the  same,  or 
that  the  same  has  been  reserved  by  the  United  States  for  any  purpose  whatever,  then 
it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause  to  be  selected,  for  the 
purposes  aforesaid,  from  the  public  lands  of  the  United  States  nearest  to  the  tiers 
of  sections  above  specified,  so  much  land  in  alternat'O  sections,  or  parts  of  sectious, 
designated  by  odd  numbers,  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriated,  or  to  which  the  right  of  homestead 
or  pre-emption  has  attached,  as  aforesaid. 

In  the  former  grant,  the  language  is  "  Whenever,  j?n'or  to  said  timey 
any  of  said  sections,  etc.,  shall  have  been  granted,  etc.";  in  the  latter 
grant,  "In  case  it  shall  appear  that  the  United  States  have,  when  the 
lines  or  route  of  said  roads  are  definitely  located,  sold,  etc."  I  am  not 
able  to  discover  any  distinction  in.  the  meaning  of  the  two  grants.  The 
words  *'have  sold",  "has  attached",  and  "has  been  reserved  by  the 
United  States",  when  the  lines  are  definitely  located,  surely  mean 
before  the  lines  have  been  definitely  located. 

I  am  therefore  of  opinion  that  there  was  no  error  in  the  decision  of 
your  office  appealed  from,  and  it  is  affirmed. 


BAILHOAD  SELECTIONS— mineral  LANDS. 

Instructions. 

Secretary  S^nith  to  the  Commissioner  of  the  Oeneral  Land  Office,  July 
(J.  I.  H.)  9j  1894.  (J.  L.  McC.) 

In  the  matter  of  the  selection,  by  railroad  companies,  of  lauds  in  sat- 
isfaction of  their  grants,  the  following  rules  and  regulations  will  be 
observed  in  determining  whether  the  lands  selected  are  mineral  or  non- 
mineral  lands : 

(1)  Where  the  lands  have  been  returned  by  the  surv^eyor-geueral  as 
mineral,  a  hearing  may  be  had  to  determine  the  character  of  the  land, 
under  Rules  110  and  111  of  Kules  and  Regulations  issued  December  10, 
1891,  controlling  the  disposal  of  mining  claims. 

(2)  Where  the  lands  selected  by  the  company  are  within  a  mineral 
belt,  or  proximate  to  any  mining  claim,  the  railroad  company  will  be 
required  to  file  with  the  local  land  officers  an  affidavit,  by  the  land 
agent  of  the  company,  which  affidavit  shall  be  attached  to  said  list 
when  returned,  setting  forth  in  substance  that  he  has  caused  the  lands 
mentioned  to  be  carefully  examined  by  the  agents  and  employes  of  the 
company,  as  to  their  mineral  or  agricultural  character,  and  that,  to  the 
best  of  bis  knowledge  and  belief,  none  of  the  lands  returned  in  said  list 
are  mineral  lands. 
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Upon  receipt  of  said  list  you  will  cause  it  to  be  examined,  and  a  clear 
list  to  be  prepared  of  all  lands  embraced  therein  that  are  not  within  a 
radius  of  six  miles  from  any  mineral  entry,  claim,  or  location,  which 
list  shall  be  transmitted  to  the  Department  for  its  approval.  If  any  of 
the  lands  embraced  in  said  list  of  selections  are  found  upon  examina- 
tion to  be  within  a  radius  of  six  miles  from  any  mineral  entry,  claim^ 
or  location,  you  will  cause  a  supplemental  list  of  such  lands  to  be  i)re- 
pared,  and  return  the  same  to  the  register  and  receiver  of  the  district 
in  which  they  are  situated,  and  notify  the  railroad  company  that  they 
have  been  so  returned.  The  register  and  receiver  will  at  once  cause 
notice  to  bo  published  in  such  newspapers  as  shall  be  designated  by 
the  Commissioner  of  the  General  Land  Oflfice,  containing  a  statement 
that  the  railroad  company  has  applied  for  a  patent  for  the  lands,  desig- 
nating the  same  by  townships,  and  has  filed  lists  of  the  same  in  the 
local  land  office;  that  said  lists  are  open  to  the  public  for  inspection; 
that  a  copy  of  the  same,  by  descriptive  subdivisions,  has  been  conspicu- 
ously posted  in  said  land  office  for  inspection  by  persons  interested, 
and  the  public  generally;  and  that  the  local  land  officers  will  receive 
protests,  or  contests,  within  the  next  sixty  days,  for  any  of  said  tracts 
or  subdivisions  of  land  claimed  to  be  more  valuable  for  mineral  than 
for  agi'icultural  purposes. 

At  the  expiration  of  said  sixty  days,  the  register  and  receiver  will 
return  to  the  Commissioner  of  the  General  Land  Office  said  supple- 
mental list,  noting  thereon  any  protests,  or  contests,  or  suggestions,  as 
to  the  mineral  character  of  any  of  such  lands,  together  with  any  infor- 
mation they  may  have  received  as  to  the  mineral  character  of  any  of 
the  lands  mentioned  in  said  list.  After  the  same  shall  have  been 
returned  by  the  register  and  receiver,  you  will  first  eliminate  from  said 
supplemental  list  all  the  lands  that  have  been  protested,  or  contested, 
or  claimed  to  be  more  valuable  for  mineral  than  for  agricultural  pur- 
poses, or  concerning  which  any  suggestion  has  been  made  as  to  their 
mineral  character.  The  remaining  lauds  you  will  certify  to  this 
Department  for  approval  and  patenting  as  agricultural. 

In  regard  to  lands  protested  or  contested,  or  claimed  to  be  mineral, 
or  concerning  which  any  suggestion  has  been  made,  or  report  by  the 
register  and  receiver,  as  to  their  mineral  character,  you  will  order  a 
hearing  to  be  had  by  the  local  land  officers  in  each  case,  after  giving 
due  notice  to  the  persons  furnishing  such  information,  and  to  the  rail- 
road company,  under  the  existing  rules  and  regulations  of  the  Depart- 
ment concerning  hearings  in  cases  where  the  laud  has  been  returned  as 
mineral  land. 

The  railroad  company  shall  pay  to  the  register  and  receiver  the  cost 
of  advertising  said  lands  in  the  manner  set  forth. 

You  are  further  instructed  that  all  lists  which  have  been  heretofore 
l)repared  in  accordance  with  any  rules,  regulations,  or  instructions  of 
the  Secretary  of  the  Interior,  where  such  rules  have  been  complied 
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with  (sacli  as  fdruisbing  affidavits  showing  the  non-mineral  char- 
acter of  the  lands  in  accordance  with  the  instructions  of  the  Inte- 
rior Department),  and  such  mineral  affidavits  fiirnislied  for  each  subdi- 
vision of  forty  acres,  shall  be  excepted  from  the  terms  of  the  foregoing 
regulations.  Also,  where  lists  of  selections  are  now  pending  of  lands 
returned,  by  the  surveyor-general  as  mineral,  where  hearings  have 
been  Lad  in  accordance  with  rules  110  and  111  of  Bules  and  Regula- 
tions of  December  10, 1891,  above  referred  to,  and  the  local  officers 
have  determined  that  said  lands  are  non-mineral  in  character,  and 
such  determination  has  been  approved  by  the  General  Land  Office, 
such  lands  shall  be  submitted  to  the  Department  for  approval,  without 
further  investigation,  although  they  may  be  within  six  miles  of  any 
mineral  claim  or  location,  unless  since  said  hearing  mineral  claims 
or  locations  have  been  made  of  any  tract  embraced  in  said  lists,  in  which 
event  you  will  eliminate  said  tract  from  said  list,  and  hold  the  same 
for  further  investigation. 


STATE  SELECTIONS—MINEKAL  LANDS. 

Instrtjctions.  • 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  P, 
(J.  I.  H.)  1894.  (J.  L.  McO.) 

I  am  in  receipt  of  your  communication  of  June  18,1894,  transmitting 
for  examination  and  approval  draft  of  a  circular  letter  designed  to  put 
into  operation  the  instructions  of  this  Department  relative  to  lists  of 
State  selections  of  lands  within  what  are  known  or  regarded  as  mineral 
belts.  I  return  the  same  without  approval,  and  direct  that  where  lands 
selected  by  any  State,  under  the  various  grants,  are  within  what  are 
known  or  regarded  as  mineral  belts,  or  in  proximity  to  lands  claimed 
or  returned  as  mineral,  the  State  or  its  selecting  agent  shall  be  required 
to  comply  with  the  rules  and  regulations  this  day  promulgated  relative 
to  selections  of  lauds  similarly  situated,  within  the  limits  of  railroad 
grants. 


RIGHT  OF  WAT— TERMINI  OF  X.INE, 

Hesperia  Land  and  Water  Co. 

The  certificates  of  the  president  and  chief  engineer  of  au  irrigation  company,  attached 
to  right  of  way  maps,  should  designate  the  termini  of  a  pipe  line  along  which 
the  right  of  way  is  claimed  over  the  public  land. 

Secretary  Smith  to  the  Gommissioner  of  the  General  Land  Office,  July  10, 
(J.  I.  H.)  1894.  (F.  W.  0.) 

I  bave  considered  the  appeal  by  the  Hesperia  Land  and  Water  com- 
pany from  your  office  decision  of  April  3, 1894,  requiring  said  company 
to  amend  the  certificates  of  the  president  and  chief  engineer  attached 
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to  its  maps  showing  the  proposed  location  of  its  pipe  line,  along  which 
the  right  of  way  is  claimed  under  the  provisions  of  the  act  of  March  3, 
1891  (26  Stat.,  1095). 

The  chief  objection  to  the  certificates  referred  to,  is  that  they  fail  to 
designate  the  termini  of  the  pipe  line  along  which  the  right  of  way  is 
claimed  over  the  public  lands. 

Your  letter  suggested  to  the  company  that  the  old  maps  be  not 
amended  but  that  new  maps  be  filed  complying  with  the  requirements 
contained  in  said  letter— as  the  old  ones  are  greatly  defaced — and  after 
approval  they  become  the  final  record. 

It  is  claimed  in  the  appeal  that  the  maps  in  their  present  shape  met 
all  the  requirements  in  force  at  the  time  of  the  filing  of  the  same,  and 
for  this  reason  they  should  be  ai)proved. 

The  reason  for  this  claim  would  seem  to  be  that  the  maps-were  once 
returned  by  your  office  with  suggestions  which  were  complied  witb, 
but  that  in  your  first  letter  you  failed  to  note  the  defects  now  made  the 
basis  of  your  letter  of  April  3, 1894,  before  referred  to. 

It  would  appear  from  the  map  that  this  pipe  line  crosses,  part  of  the 
way,  private  property,  and  that  right  of  way  is  only  claimed  for  a  por- 
tion of  the  pipe  line  indicated  on  the  map,  and  as  it  has  always  been 
required  that  the  termini  should  be  set  forth  in  the  affidavit  and  certifi- 
cate attached  to  the  map,  I  must  approve  your  action  requiring  the 
amendment  in  this  particular. 


INDIAN  LANDS— EMINEXT  DOMAIN. 

Opinion. 

In  the  exercise  of  the  right  of  eminent  domain  a  State  may  condemn  for  public  pnr- 
poses,  under  proper  procedure,  lands  embraced  within  Indian  aUotments. 

Assistant  Attorney- General  Hall  to  the  Secretary  of  the  Interior,  JuneJ25j 

1S94.  (G.  B.  G.) 

I  have  the  honor  to  acknowledge  the  receipt,  by  verbal  reference,  of 
a  letter  from  lion.  T.  0.  Power,  United  States  Senator,  addressed  to 
your  i)redecessor,  Mr.  Secretary  Noble,  transmitting  a  communication 
from  the  Commissioner  of  Indian  Ajliiirs,  relative  to  the  right  of  cer- 
tain settlers  at  Stillwater,  Montanji,  to  build  a  bridge  across  the  Yel- 
lowstone River,  upon  land  duly  allotted  to  an  Indian  woman  of  the 
Crow  tribe. 

In  response  to  the  inquiry  of  Senator  Power,  the  Commissioner  refers 
to  the  various  treaties  and  agreements  concluded  with  said  tribe  of 
Indians,  and  says  there  is  no  '^  authority  of  law  for  the  building  of 
roads,  or  construction  of  bridges  across  the  Crow  reservation  in  Mon- 
tana, or  over  allotments  made  to  the  Indians  of  the  said  tribe,  embrac- 
ing lands  formerly  contained  therein." 
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He  also  says: 

County  anthorities,  even  with  the  consent  of  the  allottee,  can  acqnire  no  other 
right  than  an  eaeemeut  to  the  lands  so  taken  and  nsed. 

Parties  seeking  to  bnild  a  road,  or  constrnct  a  bridge  on  lands  allottetl  to  the 
Crow  Indians,  can  do  so  only  by  mutual  agreement,  between  themselves  and  allot- 
tees, and  it  is  trusted  that  allottees  will  see  the  benefits  resulting  f^om  iuiprove- 
mentsotihe  character  indicated,  and  give  their  consent  to  such  as  are  necessary 
and  important. 

Ill  said  letter,  Senator  Power  says :  "While  I  am  a  friend  of  the  Indian 
and  the  half-breed,  I  do  not  want  the  allottee  to  be  in  a  position  to 
be  arbitrary,  and  not  permit  highways  to  be  built  through  their  land, 
and  also  believe  be  should  pay  some  taxes,  and  bear  a  portion  of  the 
burden  of  the  State'',  and  asks  the  question,  "  What  would  you  recom- 
mend in  this  case!" 

By  said  reference,  I  am  asked  for  an  expression  of  opinion  on  the 
question  herein  set  forth. 

There  are  two  questions  to  consider: 

First.  Does  such  right  of  eminent  domain  exist,  either  in  the  United 
States  government,  or  in  the  State  of  Montana,  as  warrants  the  taking 
of  any  part  of  the  lands  allotted  to  the  Crow  Indians  in  severalty,  for 
the  purposes  mentioned! 

Second.  In  which  sovereignty  does  the  right  exist,  the  United  States 
government,  or  the  State? 

On  the  first  question  there  can  be  little  doubt.  The  purposes  for 
which  the  exercise  of  the  right  of  eminent  domain  is  called  in  question 
herein,  are  such  as  are  universally  recognized  as  proper  matters  for  the 
invocation  of  sovereign  power.  The  right  to  build  bridges  and  estab- 
lish highways  for  the  public  use.  There  appertains  to  every  independ- 
ent government  the  right  to  take  i)ri vate  property  for  public  uses.  "  It 
is  an  attribute  of  sovereignty",  and  exists  independently  of  constitu- 
tional recognition.  The  question  of  whether  the  conditions  precedent 
to  the  exercise  of  the  right,  have  been  complied  with,  is  a  proper  mat- 
ter for  judicial  inquiry,  but  judicial  cognkance  is  not  allowed  of  the 
expediency  or  necessity  of  appropriating  any  particular  private  prop- 
erty to  a  public  use.  Specially  as  regards  Indian  lands,  the  govern- 
ment's right  of  eminent  domain  in  such  lands,  has  never  been  ques- 
tioned by  the  courts. 

The  origin  of  the  doctrine  of  ultimate  title  and  dominion  in  the  United 
States,  is  found  in  the  principle  older  than  our  government,  that  dis- 
covery gave  title  to  the  government  by  whose  subjects,  or  by  whose 
authority  it  was  made.  This  gave  to  the  discovering  nation  the  sole 
right  of  acquiring  the  soil  from  the  natives. 

As  said  by  Chief  Justice  Marshall,  in  the  case  of  Johnson  v.  Mcin- 
tosh (8  Wheat.,  543,  575) : 

The  potentates  of  the  old  world  foand  no  difficnlty  in  convincing  themselves  that 
they  made  ample  compensation  to  the  inhabitants  of  the  new,  by  bestowing  on 
them  civilization  and  Christianity,  in  exchange  for  unlimited  independence. 
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While  thus  claiming  the  right  of  acquisition  and  disposition  of  the 
fee  in  the  soil,  the  usufructuary  right  of  occupancy  was  recognized  in 
the  natives. 

The  ultimate  fee  (encumbered  with  the  Indian  right  of  occupancy)  was  in  tbe 
crown  previous  to  the  revolutioui  and  in  the  States  of  the  Union  afterwards,  and 
subject  to  grant.  This  right  of  occupancy  was  protected  by  the  politieal  power, 
and  respected  by  the  courts  until  extinguished,  when  the  patentee  took  the  encam- 
bered  fee.  So  this  court,  and  the  State  courts  have  uniformly  and  often  holden. 
Clark  tJ.  Smith  (13  Pet.,  195,201). 

The  land  embraced  in  the  Territory  (now  the  State)  of  Montana,  is 
part  of  the  Louisiana  purchase.  When  ceded  to  the  United  States  by 
France,  this  government  then  acquired  the  ultimate  fee  in  the  soil,  and 
with  it  the  higher  right  of  eminent  domain. 

As  the  exercise  of  the  right  of  emineiit  domain  necessarily,  in  most 
cases,  and  certainly  in  case  of  the  appropriation  of  land  for  a  highway, 
operates  as  a  deprivation  of  exclusive  individual  use  of  the  property  so 
appropriated,  it  becomes  necessary  to  examinethe  right  of  the  United 
States  government  to  deprive  the  Indian  of  the  right  of  possession  and 
use,  which  has  been  universally  conceded  to  belong  to  him. 

In  the  recent  case  of  Missouri,  Kansas  and  Texas  Eailway  Company 
V.  Koberts  (152  U.  S.,  114, 117),  the  policy  of  the  government,  which  it 
is  conceded  is  untrammelled  by  any  rule  of  law,  is  summed  up  as  fol- 
lows: 

Though  the  law,  as  stated  with  reference  to  the  power  of  the  government  to  doter- 
niine  the  right  of  occupancy  of  the  Indians  to  their  lauds,  has  always  been  recog- 
nizedj  it  is  to  be  presumed,  as  stated  in  this  court  in  the  Unttz  case,  that  in  its  exer- 
cise,  the  United  States  will  be  governed  by  such  considerations  of  justice  as  will 
eontrol  a  christian  people,  in  their  treatment  of  an  ignorant  and  dependent  race,  the 
court  observing,  however,  that  the  ])ropriety  or  justice  of  their  action  towards  the 
Indians,  with  respect  to  their  lands,  is  a  question  of  governmental  policy/' 

On  the  second  question,  the  authorities  agree  that  while  paramount 
sovereignty  resides  in  the  United  States,  so  far  as  the  Territories  are 
concerned,  still,  when  a  Territory  is  admitted  as  an  independent  State 
into  the  Union,  the  general  rights  of  eminent  domain  are  exclusively 
vested  in  the  State  sovereignty. 

The  only  excei)tion  to  this  rule  is  when  the  general  government  may 
consider  it  important  to  appropriate  for  its  own  purposes  lands  or  other 
property,  to  enable  it  to  perform  its  own  proper  functions,  and  in  such 
case,  it  may  still  exercise  the  authority  in  a  State,  as  well  as  within 
Territorial  jurisdiction. 

By  section  four,  of  the  act  of  February  22,  1889  (25  Stat.,  676-677), 
admitting  Montana  into  the  Union,  it  is  stipulated: 

That  the  people  inhabiting  said  proposed  State,  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands  lying  within 
the  boundaries  thereof  and  to  all  lands  lying  within  said  limits,  owned  or  held  by 
any  Indians  or  Indian  tribes;  and  that  until  the  title  thereto  shall  have  been  extin- 
guished by  the  United  States,  the  same  shall  be,  and  remain  subject  to  the  diapoei- 
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tion  of  the  United  States,  and  said  Indian  lands  fiball  remain  nnder  tlie  absolute 
jarisdiction  and  control  of  the  Congress  of  the  United  States. 

The  act  of  April  11, 1882  (22  Stat.,  42),  after  providing  for  the  allot- 
ment of  lands  in  severalty,  to  Indians  of  the  Grow  tribe,  x>rovides  that: 

The  title  to  he  acquired  by  all  members  of  the  Crow  tribe  of  Indians,  shall  not  be 
subject  to  alienation,  lease,  or  incumbrance,  eitber  by  voluntary  conveyance  of  the 
grantee,  or  his  heirs,  or  by  the  judgment,  order,  or  decree  of  any  court. 

The  same  act  further  provides,  *^That  all  existing  provisions  of  May 
7, 18G8,  shall  continue  in  force."  And  the  provisions  of  May  7, 18C8 
(15  Stat.,  649),  referred  to,  were  the  terms  of  a  treaty  entered  into  at 
that  time  between  the  United  States  and  the  Crow  Indians.  The  stip- 
ulation therein,  pertinent  to  this  inquiry,  is  as  follows: 

And  the  United  States  now  solemnly  agrees  that  no  person  .  .  .  shall  over  be 
permitted  to  pass  over,  settle  upon,  or  reside  in  the  territory  described  in  this  arti- 
cle for  the  use  of  said  Indians. 

These  are  the  statutes  on  which  is  predicated  the  opinion  of  the  Hon- 
orable Commissioner  of  Indian  Affairs,  herein.  The  error  into  which 
the  Honorable  Commissioner  seems  to  have  fallen,  appears  to  be  in  his 
failure  to  properly  discriminate  between  the  right  of  public  domain, 
and  the  right  of  eminent  domain. 

By  the  act,  supra^  admitting  Montana  into  the  Union  the  interest 
disclaimed  by  the  State  is  the  "right  and  title''  to  certain  lands  within 
the  boundaries  thereof.  This  was  a  disclaimer  of  the  right  of  public 
domain,  and  the  right  of  eminent  domain  being  a  distinct,  separate  and 
permanent  right  was  not  affected  thereby. 

Until  the  patents  have  been  delivered  to  the  Indians  for  the  lands 
embraced  in  their  allotments,  such  lands  are  part  of  the  public  domain 
of  the  United  States,  but  the  right  of  eminent  domain,  so  far  as  it 
becomes  necessary  to  use  it  in  the  exercise  of  State  sovereignty,  passed 
to  the  State  when  it  was  admitted  into  the  Union,  as  fully  and  com- 
pletely, with  reference  to  these  lands,  as  any  other  within  its  bound- 
aries, the  State  having  the  same  right  of  eminent  domain  in  lands 
belonging  to  the  public  domain,  as  in  land  held  in  fee  simple  by  its  own 
citizens. 

**The  right  of  taking  property  for  public  use  is  exercised  by  a  state, 
subject  to  no  power  vested  in  the  Federal  government.  The  proprietary 
right  of  the  United  States  can  in  no  respect  resti'ict  or  motlify  the  exer- 
cise of  this  sovereign  power  by  a  State."  West  lliver  Bridge  Co.  v. 
Dix  (47  U.  S.,  (6  How.)  507.  See  also  American  and  English  Encyclo- 
paedia of  Law,  Vol.  VI.,  page  612,  title  Eminent  Domain,  and  cases 
there  cited. 

Waiving  the  question  of  the  right  of  the  general  government  to 
impose  a  condition  on  a  State,  that  would  operate  as  a  limitation  on  its 

sovereignty,  I  conclude  that  no  such  limitation  was  ever  intended. 

It  is  clear  that  by  the  aforesaid  treaty  stipulation  Congress  simply 
intended  to  afford  the  Indians  adequate  protection  against  the  rapa- 
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cious  commercial  instincts  of  unprincipled  men,  and  the  possible  exer- 
cise of  the  power  of  the  courts  to  further  the  designs  of  sucli  men,  to 
secure  possession  of  these  lands,  without  just  compensation,  and  to 
prevent  the  passing  over,  settling  upon,  and  residing  in  the  territory, 
in  the  furtherance  of  private  euterpris<\  This  was  done  in  the  interest 
of  the  Indian,  and  for  the  promotion  of  his  welfare,  and  certainly  not 
for  the  purpose  of  preventing  a  State  from  opening  up  highways  in  the 
interest  both  of  the  Indians  and  her  own  citizenship. 

In  conclusion,  it  follows  that  the  State  of  Montana  has  the  right  to 
condemn,  under  proper  procedure,  for  public  purposes,  lands  embraced 
in  Indian  allotments  in  said  State. 

Approved: 

Hoke  Smith, 

Secretary. 


RAILROAD  GRANT-SETTLEMENT  Cli^M-TlMBKR  CULTURE  ENTRY. 

Northern  Pacific  E.  R.  Co.  v,  Violette. 

The  occupancy  and  cnltivation  of  a  tract  at  definite  location  by  one  who  subse- 
quently makes  timber  culture  entry  thereof,  do  not  serve  to  except  said  tract 
from  the  grant;  if  the  entryman  was  not  qualified  to  take  the  land  under  the 
settlement  laws  when  the  grant  attached. 

Secretary  Smith  to  the  Gomniissioner  of  the  General  Land  Office^  July 
(J.  I.  H.)  12^  1894.  (J.  L.  MoC.) 

I  have  considered  the  case  of  the  l^orthern  Pacific  Railroad  Com- 
pany V.  Francis  Violette,  involving*  the  NE.  J  of  the  SB.  J  of  Sec.  11, 
T.  13  K,  R.  20  W.,  Missonlaland  district,  Montana. 

The  land  is  within  the  limits  of  the  grant  to  the  company  as  shown 
by  the  map  of  definite  location,  filed  July  6,  1882  5  also  within  the 
limits  of  the  withdrawal  upon  the  filing  of  the  map  of  general  route, 
which  became  effective  February  21, 1872. 

At  tlie  date  of  the  filing  of  the  map  of  general  route,  the  tract  was 
covered  by  the  unexpired  pre-emption  claim  of  one  John  Sexton. 
Relative  to  its  status  at  the  date  of  definite  location,  as  shown  by  the 
hearing  had  in  the  case,  the  decision  of  your  office,  dated  February  14, 
1893,  states: 

Francis  Violette,  the  present  claimant,  madetimher  culture  entry  No.  1306  for  the 
said  tract,  July  15, 1885.  The  testimony  shows  that  Violette,  a  citizen  of  the  United 
States,  and  qualified  to  make  timher  culture  entry,  has  been  in  possession  of  the 
land  since  1877;  that  he  fenced  the  whole  of  it  in  1879;  has  about  thirty  acres 
plowed,  raised  grain  and  hay  thereon,  and  on  July  6,  1882,  had  some  trees  planted 
and  growinj;  thereon.  Violette  had  such  a  claim  for  the  land  at  the  date  of  definite 
location  of  the  line  of  road  as  he  could  perfect,  and  intended  to  perfect,  and  which 
he  has  subsequently  entered;  and  it  is  affirmatively  shown  that  he  was  qualified  io 
make  such  entry;  and  his  claim  therefore  excex^ted  the  land  from  the  operation  of 
the  grunt  to  the  railroad  company. 
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The  company  has  filed  an  appeal,  alleging  several  errors  on  the  part 
of  your  office,  the  only  ones  that  call  for  notice  under  the  circumstances, 
being  the  following: 

It  TvaB  error  not  to  ^ave  ruled  that  a  timber  culture  entry  is  not  a  clniui  "  under 
the  8et^lelnent  laws,'*  as  no  settlement  on  the  land  is  required,  and  the  ri'^ht  or 
claim  arises  only  on  entry. 

This  contention  is  correct;  the  entry  of  the  tract  under  the  timber 
culture  law  subsequently  to  the  date  of  definite  location  does  uot per  ae 
serve  to  show  that  any  claim  had  attached  at  that  date. 

Error  not  to  have  ruled  that,  as  Yiolette  had  exhausted  both  his 
pre  emption  and  homestead  rights  at  the  date  of  definite  location,  he 
could  not  claim,  either  in  fact  or  by  intention,  this  land  under  the  set- 
tlement laws. 

The  evidence  relative  to  Violette's  qualifications  at  the  date  of  the 
filing  of  the  map  of  definite  location,  is  very  ambiguous  and  obscure, 
A8  follows : 

Q.  How  far  do  you  live  from  the  land  in  question f 

A.  Must  be  half  a  mile  from  the  building. 

Q.  Does  it  join  your  ranch? 

A.  Yes,  it  Joins  my  pre-emption  claim? 

This  indicates  that  he  had  made  a  pre-emption  filing  at  the  date  of 
the  hearing  (July  20, 1891)  p  but  it  does  not  indicate  that  he  had  made 
such  a  filing  nine  years  before  (July  6, 1882).  The  examination  con  tin  ucs : 

Q.  Had  you  exhausted  your  rights,  either  homestead  or  preemption,  on  July  6, 1882  ? 
A.  Tea. 

Q.  Did  you  ever  make  filing  of  any  kind  of  this  tract  of  land  before  July  6, 1882? 

A.  I  made  that  filing  on  that  forty  acres  of  land  before  that  time;  made  that 

timber  culture  on  it;  this  was  after  1882.    I  did  not  understand  the  question  at  first. 

This  leaves  it  very  uncertain  how  much  of  the  question  or  questions 
immediately  preceding,  was  misunderstood  by  the  witness.  The  only 
testimony  taken  as  to  his  qualifications  is  that  above  quoted. 

In  1882,  the  land  was  worth  five  dollars  an  acre,  and  he  had  put 
nearly,  or  quite  four  hundred  dollars'  worth  of  improvements  upon  it. 
If  he  was  at  that  time  qualified  to  take  the  land  under  either  the  pre- 
emption law  or  the  homestead  law,  according  to  the  rulings  of  the 
Department  his  occupancy  and  cultivation  of  the  tract  excepted  it 
from  the  grant,  even  if  he  afterward  entered  it  under  some  other  law. 
It  would  be  a  serious  loss,  and  a  gross  injustice,  to  him  if  he  were  to 
be  deprived  of  the  land  solely  because  of  his  having  misunderstood  a 
question  asked  him  duriiig  the  examination.  I  have  to  direct,  there- 
fore, that  you  will  afford  him  an  opportunity  to  make  a  statement  to 
your  office,  under  oath,  as  to  whether  he  was  qualified  to  make  either 
a  pre-emption  filing,  or  a  homestead  entry  on  the  Cth  of  July,  1882,  If 
he  shall  allege  that  he  was  so  qualified,  you  will  direct  that  a  liearing 
be  bad,  at  which  the  facts  relative  to  his  qualifications  may  be  deter- 
mined. On  receipt  of  the  report  of  said  hearing,  your  office  will  re-ad- 
jadicate  the  case. 

The  decision  of  your  office  is  modified  as  herein  indicated. 
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RAILROAD  GRANT— INDEMNITY  SELECTIONS. 

Hastings  and  Dakota  Ry.  Co.    (On  Review.) 

The  provision  in  the  departmental  circular  of  August  4,  1885,  directing  that  where 
indemnity  selections  had  been  theretofore  made,  without  speclHcation  of  losses, 
the  company  should  be  retjuired  to  tlenif^nate  the  deficiencies  for  which  such  indem- 
nity is  to  be  applied,  before  further  selections  are  allowed,  is  not  ai)plicable 
where  the  grant  is  deficient  in  quantity,  and  the  danger  of  duplicatioa  of  losses 
does  not  exist. 

Secretary  Smith  to  tlie  Commissioner  of  the  OeJieral  Land  Office^  July  12^ 
(J.  I.  H.)  1894.  (V.  B.) 

An  application  has  been  made  in  behalf  of  the  Hastings  and  Dakota 
Railway  Company  for  the  modification  of  the  departmental  decision  of 
June  19,  1894  (18  L.  D.,  611),  by  excluding  therefrom  the  paragraph, 
commencing  at  the  bottom  of  page  512,  which  deals  with,  what  seemed 
to  be,  an  attempt  on  the  part  of  the  company  to  reopen  the  matter  of 
the  selections  of  1883,  which  had  been  rejected  by  departmental  deci- 
sion of  October  23, 1891.  (13  L.  D.,  441-447). 

Strictly  speaking,  the  matter  of  those  selections  was  not  then  reg- 
ularly before  this  Departnient.  They  had  Jj^een  rejected  by  its  decision 
of  October  23, 1891 ;  no  review  of  that  decision  having  been  asked  for 
within  the  time  allotted  by  the  rule,  it  became  final  and  determinative 
to  be  reopened  only  on  application  here,  because  of  newly  discovered 

evidence. 
Instead  of  pursuing  this  regular  course,  counsel  for  the  company,  on 

the  motion  to  reconsider  the  decision  of  your  office,  rejecting  the  selec- 
tions of  1891,  distinctly  presented  again  in  their  brief  the  question  of  the 
"  validity  of  the  1883  selections,"  and  argued  that  the  decision  of  this 
Department  rejecting  the  same  "  was  erroneous  both  in  faet  and  law." 

When  the  matter  came  here  for  consideration,  a  copy  of  the  same 
brief  was  filed,  and  in  an  oral  argument,  counsel  pressed  the  point  that 
the  affidavit  of  the  late  register,  showing  that  designations  of  losses 
were  presented  at  the  district  laud  office  with  the  selections  of  1883, 
and,  on  the  advice  of  said  register  withdrawn  by  the  company's  agent, 
showed  the  selections  of  1883  ought  to  be  admitted. 

Koth withstanding  the  irregularity  of  this  proceeding,  in  courtesy  to 
counsel,  the  matter  was  commented  upon  in  the  paragraph  now  asked 
to  be  eliminated  from  the  decision. 

Under  the  circumstances  I  see  no  reason  for  making  the  modification 
requested.    The  application  is  denied,  and  the  papers  are  sent  to  you. 

Since  the  pendency  of  the  motion  for  i-eview,  a  letter  has  been  received 
from  the  lion.  Ilaldor  E.  Boen,  of  the  House  of  Representatives,  sug- 
gesting that,  in  the  dex)artmental  decision  of  June  19, 1894,  a  provision 
of  the  circular  of  August  4, 1885  (4  L.  D.,  90),  had  been  overlooked. 

The  provision  referred  to  directed  that  where  indemnity  selections 
had  been  theretofore  made,  without  specification  of  losses,  the  compa- 
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nies  sbonld  be  required  to  designate  the  deficieucies  for  which  such 
indemnity  is  to  be  applied  "  before  further  selections  are  allowed." 

Said  provision  was  not  overlooked,  in  the  consideration  of  the  mat- 
ter then  before  me,  as  supposed  by  Mr.  Boen,  but  was  not  deemed 
applicable  thereto,  l^o  such  selections,  as  are  described  in  that  clause 
of  the  circular,  were  then  before  me,  but  only  a  list  of  selections  accom- 
panied by  a  specification  of  losses. 

Besides,  in  my  opinion,  tliat  rule  is  not  properly  applicable  in  this 
case.  The  object  in  establishing  the  rule  was  to  prevent  the  possibil- 
ity of  one  basis  of  loss  being  used  for  more  than  one  selection.  As  this 
grant  is  known  to  be  deficient  over  eight  hundred  thousand  acres,  or 
more  than  double  the  whole  quantity  of  land  received  and  receivable 
by  the  company,  the  danger  of  a  duplication  of  the  losses  does  not 
exist;  and  the  reason  of  the  rule  ceasing,  the  rule  itself  does  not 
operate. 

You  will  so  inform  Mr.  Boen,  whose  letter  is  herewith  sent  you. 


OKLAHOMA  LANDS-SOLDIERS'  HOMBSTEAD* 

ALBIN  V.   HiCKS. 

The  provision  in  the  act  of  March  2,  1889,  openiug  to  entry  lauds  in  Oklahoma,  to 
the  effect  that  rights  of  honorably  discharged  soldiers  shall  not  be  abridged, 
does  not  except  such  soldiers  from  the  terms  of  the  clause  in  said  act  prohibiting 
all  persons  from  entering  said  territory  prior  to  the  time  fixed  therefor. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  12^ 
(J.LH.)  •  1894.  (J.  L.  MoO.) 

Simeon  S.  Hicks  has  filed  a  motion  for  review  of  departmental  decis* 
ion  of  November  18, 1893  (unreported),  directing  the  cancellation  of  his 
homestead  entry  for  the  NB.  J  of  Sec.  23,  T.  13  N.,  E.  6  W.,  Oklahoma 
City  land  district,  Oklahoma. 

The  ground  of  said  decision  was  that  Hicks  entered  the  territory 
prior  to  the  time  the  land  in  controversy  was  opened  to  entry  (noon  of 
^  April  22,  1889),  and  that  he  was  therefore  disqualified  to  make  the 
entry  in  question. 

The  motion  is,  in  substance,  based  upon  the  following  ground :  That 
by  section  2304  and  2305,  of  the  Revised  Statutes,  every  private  soldier 
or  officer  who  served  for  ninety  days  in  the  United  States  army  dnring 
the  recent  rebellion,  and  was  honorably  discharged,  and  has  remained 
loyalto  the  government,  shall,  Noncompliance  with  the  provisions  of  this 
chapter,"  be  entitled  to  enter  one  hundred  and  sixty  acres  of  land;  that 
the  act  of  March  2,  1889,  opening  to  entry  the  portion  of  Oklahoma 
embracing  the  land  here  in  controversy,  provided,  "That  the  rights  of 
honorably  discharged  union  soldiers  and  sailors  in  the  late  civil  war  as 
defined  and  described  in  sections  2304  and  2305,  Revised  Statutes,  shall 
not  b<B  abridged;"  that  this  entrymsm  was  an  honorably  discharged 
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union  soldier  of  the  late  civil  war;  that  the  clause  prohibiting  any  per- 
son from  entering  upon  and  occupying  the  land — thus  abridging  tlio 
rights  conferred  by  sections  2304  and  2305  of  the  Kevised  Statutes — 
does  not  apply  to  him. 

A  perusal  of  the  law  shows  that  the  proviso  that  the  rights  of  union 
soldiers  shall  not  be  abridged,  is  followed  by  this  limitation — 

And  provided  further^  That  •  •  •  •  until  said  lands  are  opened  for  settle- 
ment by  proclamation  of  the  President,  no  persou  shaU  be  permitted  to  enter  npon 
and  occupy  the  same;  and  no  person  violating  this  provision  shall  ever  be  permitted 
to  enter  any  of  said  lands  or  acquire  any  right  thereto. 

If  the  proviso  that  a  soldier's  rights  should  not  be  abridged  had  fol- 
lowed that  above  quoted,  there  might  be  some  plausibility  in  the  defend- 
ant's contention.  But  the  sweeping  proviso  that  no  person  shall  be 
permitted  to  enter  said  lands  is  manifestly  intended  to  include  soldiers — 
just  referred  to  in  the  preceding  proviso — as  well  as  other  persons. 

No  reason  appears  why  the  departmental  decision  hitherto  rendered 
should  be  disturbed.  The  motion  for  review  is  therefore  dismissed, 
and  herewith  transmitted  for  the  files  of  your  office. 


McNamaba  v.  Ore  et  al 


Motion  for  review  of  departmental  decision  of  April  5, 1894,  18  L.  D., 
504,  denied  by  Secretary  Smith,  July  12, 1894. 


CERTIORAUI— PUBLIC  SURVEYS-DEPOSIT  SYSTEM. 

EoBEHT  O.  Collier. 

Though  an  applicant  for  a  writ  of  certiorari  may  not  be  entitled  thereto  on  the 
ground  of  the  wrongful  denial  of  his  appeal,  yet,  if  it  appears  tliat  he  is  justly 
entitled  to  relief,  it  may  be  granted  under  the  supervisory  authority  of  the  Sec- 
retary. 

A  contract,  under  the  deposit  system  of  surveys,  stipulating  for  the  survey  of  '*  all 
lines  necessary  to  complete  the  survey ''  of  a  township,  authorizes  payment,  at  the 
contract  rate,  for  the  survey  of  the  township  exterior  line,  where  the  establish- 
ment of  such  line  is  necessary  to  the  completion  of  the  stipulated  survey,  though 
said  line  can  not  be  surveyed  without  coincidently  extending  a  meridian  line. 

Where  several  survey's  are  embraced  iu  one  contract,  with  liability  therefor  payable 
from  special  deposits  for  the  different  surveys,  no  part  of  any  deposit  should  be 
used  in  paying  for  a  survey  for  which  it  was  not  intended. 

The  retraconieut  of  lines  previously  surveyed  is  not  authorized  under  the  deposit 
system. 

The  extension  of  a  survey  which  creates  a  liability  in  excess  of  the  deposit  made 
therefor  is  at  the  risk  and  expense  of  the  deputy  doing  the  work. 

Secretary  Smith  to  the  Commissions  of  the  General  Land  Office^  Julyl2j 
(J.  I.  H.)  1894.  (W.  M.  B.) 

Tliis  is  an  ap]>lication  made  by  Robert  O.  Collier,  United  States  dep- 
uty surveyor,  for  a  certiorari,  under  llules  of  Practice  83  and  84,  in  the 
matter  of  account  rendered  by  said  Collier,  and  approved  by  the  sur- 
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veyor-generaljforthe  sum  of  $2,011.47,  for  execated  surveys  in  X-  21  S., 
R.  1  E.;  T.  21  S.,  R.  1 W. ;  and  T.  18  S.,  R.  6  W.,  Willamette  meridian, 
Oregon,  under  contract  No.  572,  dated  April  18, 1891;  the  said  account 
Laving  been  revised,  adjusted,  and  the  amount  reduced  by  your  office, 
for  reasons  which  will  hereafter  appear. 

These  surveys  were  made  under  what  is  known  as  the  deposit  system. 

This  contract  provided  for  surveys  in  four  difierent  townships,  but 
the  account  for  the  three  above  designated  only  demand  consideration, 
and  require  adjustment;  the  expense  of  surveys  in  T,  13  S.,  R.  6  W., 
(being  the  other  township  embraced  in  said  contract)  amounting  to 
$600,  was  stated  in  a  separate  account,  as  per  report  No.  55951  of  the 
General  Land  Office,  and  full  amount  of  said  dei)osit  shown  by  said 
report  to  have  been  exhausted  in  discharging  liability  on  account  of 
surveys  in  that  township. 

The  special  deposits  placed  to  the  credit  of  the  United  States  Treas- 
ury, on  April  14, 1885,  in  the  First  National  Bank  of  Portland,  Oregon, 
for  surveys  embraced  in  this  account;  by  whom  made;  for  what  par- 
ticular survey;  and  statement  of  expense  of  surveys  in  each  township, 
will  be  found  to  be  as  follows : 

STATEMENT  2J0.  1. 


JunttK  Kerr.  T.  21  S.,  R.  1  E  .. 

M.  Kerr.  T.  21  S.,  R.  1  W 

Oreel  FiaUer,  T.  18  S.,  R.  6  W 

Total 


Amount 

for 
jurveys. 


$1088. 81 
604.44 
318. 22 


Depoftita. 


Charj;e 
in  ex- 
cess of 
depos- 
its. 


$090. 00     $08. 81 

672.00    

288.00       30.22 


2011.47       1050.00  I  129.03 


Sur- 
plus. 


$37.56 


67.56 


It  will  be  observed  from  the  above  statement,  that  the  total  charge 
for  surveys  in  the  three  above  designated  townships,  amounts  to 
$2,011.47.  and  that  the  account,  as  rendered,  shows  an  accesu  of  $61.47 
charged,  over  and  above  the  sum  total  of  deposits;  an  excess  charge  of 
$98.81  for  surveys  in  T.  21  S.,  R.  1  E.;  and  an  excess  charge  of  $30.22 
for  surveys  in  T.  18  S.,  R.  6  W.,  there  being  a  surplus  or  balance  of 
$67.56  left  over  from  deposits  made  for  surveys  in  T.  21  9.,  R.  1  W. 

The  following  is  a  correct  tabulated  statement  of  account,  after 
revision  and  final  adjustment  by  your  office: 

STATEMENT  NO.  2. 


T.21S..  ILIK. 
T.21S..  R.I  W 

T.WS.,  R,6W 
Total.... 


Amount 
allowed 
for  »ur- 


Doposits. 


voys. 

1 
$080. 81 
590.  34 
2U0. 88 

$990.00 
072. 00 
288.  00 

1,868.03     1.950.00 


ExcojiH 
charged. 


r2.88 


Sur. 
plus. 


$9.  :g 

70.66 


2. 88         84. 85 


1801— VOL  19- 
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The  sums  allowed  for  surveys  in  each  township  as  designated  above, 
anioantiug  in  the  aggregate  to  $1868.03,  as  per  your  office  report  Ko. 
55,950,  was  certified  to  the  First  Comptroller  of  the  Treasury,  as  being 
correct,  and  properly  due  the  deputy  surveyor,  and  payment  recom- 
mended, which  was  accordingly  made. 

Statement  No.  2  shows  a  balance  of  $9.19  and  $75.66  left  to  tne  credit 
of  deposits  appropriated  for  surveys  in  T.  21  S.,  R.  1  E.,  and  T.  21  S., 
E.  1  W.,  respectively,  and  an  excess  of  $2.88  over  deposit  paid  out  for 
surveys  in  T.  18  S.,  R.  6  W. 

Comparing  the  two  statements,  it  will  be  seen  that  the  sum  of  $143.44 
was  disallowed  in  the  account,  as  originally  rendered,  composed  of  the 
items  and  charges  as  follows,  to  wit: 

For  extending  meridian  line  through  T.  21  S.,  R.  1  E.,  6  miles,  at  $18 $108. 00 

For  retracing  3  miles  and  3  chains,  standard  line,  in  T.  18  S.,  R.  6  W.,  at  $18 

a  mile 27. 34 

For  overcharge  of  $7  i)er  mile  for  1  mile,  12  chains  and  5  links  of  connecting 

lineinT.21  S.,  R.  1  W 8.10 


143. 44 

The  charges  for  the  above  items  were  disallowed  on  the  ground, 
which  being  substantially  stated,  is  as  follows:  That  under  the  rules 
and  regulations  of"  Circular  instructions  relative  to  deposits  by  indi- 
viduals for  the  survey  of  the  ])ublic  lands,"  approved  and  adopted  June 
24,  1885,  the  survey  of  "  standard  lines  and  bases  "  was  not  warranted 
(rt(?epar.  5,  p.  4  of  Circular),  under  the  deposit  system;  and  also  for 
the  reason  that  the  customary  rate  of  $5  (instead  of  $12,  as  charged  in 
the  account)  per  mile,  could  only  be  allowed  for  the  survey  of  connect- 
ing lines. 

Collier,  contending  that  he  was  entitled  to  the  compensation  claimed 
in  his  account,  as  rendered,  and  failing  in  his  efforts  to  have  your  office 
reconsider  its  former  action,  and  allow  the  relief  prayed  for,  appealed 
on  November  17, 1893,  from  your  said  office  decision. 

The  right  of  appeal  being  denied  on  the  ground  tha*.  the  same  was 
not  filed  within  the  time  prescribed  by  Kules  81  and  86  of  Praetice, 
Collier  invoked  the  exercise  of  the  "  directory  and  supervisory  i>ower 
of  the  Secretary "  for  relief,  petitioning  this  Department  to  havetiie 
record  certified  thereto. 

It  being  evident  that  the  petitioner  is  entitled  to  relief,  in  the  way  of 
further  compensation,  on  account  of  these  surveys,  it  will  not  be  neces- 
sary to  pass  upon  the  question  relative  to  denial  of  the  right  to  appeal 
under  said  Kules,  it  being  held  in  the  case  of  ex-parte  Oscar  T.  Roberts 
(8L.D.,  423)  that: 

Thouj^h  an  applicant  for  writ  of  certiorari  may  have  failed  to  appeal  within  the 
time  iixed  hy  the  Rules  of  Practice,  and  hence  not  be  entitled  to  the  writ  on  the  ground 
of  the  wrongful  denial  of  his  appeal,  yet,  If  It  appears  that  he  is  Justly  entitled  to 
relief;  it  may  be  granted  under  the  Secretary's  supervisory  authority. 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  35 

Again,  the  last  paraprraph  of  the  Rales  of  Practice  prescribe  that: 
"  [N'oiie  of  tbe  foregoing  rules  shall  be  construed  to  deprive  the  Secre- 
tary of  tbe  exercise  of  the  directory  and  supervisory  powers  conferred 
upon  bim  by  law." 

The  record  herein  having  been  duly  certified  to  this  Department,  the 
case  is  now  before  me  upon  its  merits  alone. 

The  surveys  and  deposits  therefor  were  made  under  rules  and  regu- 
lations contained  in  said  circular  approved  June  2*,  1885,  which  were 
formulated  under  provisions  of  the  Revised  Statutes,  as  follows: 

Sec.  2401.  Where  tbe  settlers  iu  auy  township  .  .  .  desire  a  survey  made  of  the 
same,  under  the  anthority  of  the  survey or-general,  and  file  au  application  therefor 
in  writing,  and  deposit  in  a  proper  United  States  depository,  to  the  credit  of  the 
United  States,  a  snin  sufficient  to  pay  for  such  survey,  together  with  all  expenses 
incident  thereto,  without  cost  or  claim  for  indemnity  on  the  United  States,  it  may 
be  lawful  for  the  surveyors-general,  under  such  instructions  as  may  be  given  him  by 
the  Commissioner  of  the  General  Land  Office,  and  in  accordance  with  law,  to  make 
such  survey. 

Sec.  2402.  llie  deposit  •  •  •  •  shall  be  deemed  an  appropriation  of  the  sum 
so  deposited  for  the  object-s  contemplated  by  that  section,  and  the  Secretary  of  the 
Treasury  is  authorized  to  cause  the  sums  so  deposited  to  be  placed  to  the  credit  of 
the  proper  appropriations  for  the  surveying  service;  but  any  excess  over  and  above 
the  actual  cost  of  the  surveys,  comprising  all  expenses  incident  thereto,  for  which 
they  were  severally  deposited,  shall  be  repaid  to  the  depositors  respectively. 

By  reference  to  the  account  rendered,  from  which  tabulated  state- 
meut  No.  1  is  made  up,  it  will  be  seen  that  the  cost  ($108)  of  survey- 
ing six  miles  of  the  Willamette  meridian  was  charged  against  the 
deposit  of  James  Kerr,  which  made  the  total  cost  of  surveys  in  T.  21 
S,,  II.  1  B.,  $98.81  in  excess  of  said  Kerr's  deposit. 

The  surveyor  general,  in  his  letter  of  September  28, 1892,  making 
further  report  upon  these  surveys,  inter  alia,  states: 

The  deposit  made  for  the  extension  of  the  Willamette  meridian  through  T.  21  S., 
was  made  by  Mr.  M.  Kerr,  and  was  made  in  connection  with  T.  21  S.,  range  1  west 
and  not  with  nor  in  connection  with  1  east.  (Reference  is  here  made  to  said  certifi- 
cates, 1190  to  1195,  inclusive). 

Thus  it  appears  that  error  was  made  in  the  statement  of  the  account, 
and  that  the  cost  of  survey  in  T,  21  S.,  R.  1  E.  had  thereby  exceeded 
the  amount  of  deposit  made  therefor,  and  that  the  expense  of  survey- 
ing such  line  should  be  taxed  against  the  deposit  of  M.  Kerr;  but  your 
office,  it  seems,  did  not  consider  this  point  raised  by  the  surveyor-gen- 
eral, but  adhered  to  its  former  decision,  notwithstanding  the  fa<5t  that 
tbe  deputy  surveyor,  in  conformity  with  special  instructions,  properly 
approved  by  the  General  Land  Office,  had  extended  said  meridian 
through  T.  21  S.,  and  that  the  work  was  done  in  good  faith. 

This  contract  stipulated  for  the  survey  of  "all  lines  necessary  to 
complete  the  survey''  ot*  the  townships  designated  in  the  contract. 
Some  partial  surveys  had  already  been  made  in  the  western  portion  ol 
T.  21  8.,  E.  1  W.,  but  none  in  the  eastern  portion  thereof,  and  none 
whatever  in  B.  1  E.  in  said  township.    If  the  said  meridian  had  not 
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been  extended  by  authority  contained  in,  and  directed  by,  special 
instrnctious,  still  it  would  have  been  absolutely  necessary  to  survey 
the  eastern  exterior  (boundary  line)  of  T.  21  fcj.,  K.  1  W,,  in  order  that 
a  line  be  located,  and  permanently  established,  upon  which  to  close  tho 
subdivisional  lines  of  survey  in  said  township,  without  which  the  sur- 
veys therein  could  not  have  been  completed,  as  stipulated  in  contract. 
The  meridian  line  could  not  be  extended  through  this  township  with- 
out coincideutly  surveying  the  eastern  exterior  of  said  township  and 
range,  and  conversely,  said  township  exterior  could  not  be  surveyed 
without  coincidently  surveying  said  meridian.  In  extending  the  meri- 
dian, the  deputy  was,  by  special  instructions,  directed  to  mark  and 
establish  quarter  section  corners  along  the  course  of  said  line.  Such 
is,  and  has  been,  for  a  long  time  the  practice  in  running  and  establish- 
ing township  exteriors,  and  I  hold  that  Collier  would  be  entitled  to  $90 
additional  for  the  survey  of  said  township  exterior,  arising  from  the  sur- 
vey of  six  miles  of  said  line,  at  contract  rate  of  $15  per  mile,  provided, 
there  was  left  a  sufficient  balance  from  M.  Ken's  deposit  of  $672,  to  pay 
the  same,  as  M,  Kerr's  deposit  was  made  specifically  for  the  survey  of 
that  identical  line,  no  matter  by  what  name  it  might  be  designated,  and 
any  balance  belonging  to  his  said  deposit  should  be  applied  solely  to 
that  end. 

Although  the  surveys  in  the  three  designated  townships  were 
embraced  in  one  contract,  yet  they  are  as  separate,  especially  so  far  as 
the  use  of  the  deposits  for  payment  of  liability  thereunder  is  concerned, 
as  though  they  were  made  under  three  difierent  contracts,  and  under 
such  circumstances,  whenever  any  surplus  or  balance  is  left  from  any 
deposit  (after  the  contracting  deputy  has  received  what  is  legitimately 
due  him)  it  should  be  returned  to  the  depositor,  as  prescribed  by  law» 
This  is  required  by  plain  provision  of  section  2402,  supra. 

In  any  case  where  several  surveys  are  embraced  in  one  contract,  with 
liability  therefor  payable  from  deposit  specially  appropriated  for  each 
particular  survey,  it  is  not  proper  for  any  portion  of  such  deposit  to  be 
used  in  payment  of  the  expense  of  a  survey  for  which  it  is  not  intended^ 
and  where  such  has  been  paid  out  through  mistake,  or  otherwise,  it 
should  be  returned  to  the  Treasury,  to  be  placed  to  the  credit  of  the 
appropriation  to  which  it  properly  belongs. 

I  bold  that  Collier,  after  refunding  to  the  Treasury  the  amount  of 
$2.88,  received  for  surveys  in  T.  18  S.,  E.  6  W.,  in  excess  of  the  deposit 
appropriated  therefor,  is  entitled  to  have  paid  to  him  $75.66  (being 
balance  left  on  hand  of  the  deposit  of  M.  Kerr),  for  and  on  account  of 
the  survey  of  the  east  township  exterior  line  of  T.  21  S.,  E.  1  W.,  which 
said  amount,  upon  performance  of  condition  above  stated,  you  will  cer- 
tify to  the  disbursing  oificer  of  the  Treasury,  as  being  properly  due 
him  (Collier),  with  request  that  the  same  be  paid.  No  larger  amount 
can  be  paid  on  account  of  that  survey,  for  want  of  funds  to  meet  the 
demand,  the  deposit  having  been  exhausted  by  the  above  allowance* 
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The  government  has  no  interest  in,  or  control  over,  sucli  special 
deposits^  further  than  to  receive,  hold,  and  pay  out  the  same  for  the 
purpose  designated  as  the  law  directs.  The  special  purpose  for  which 
If.  Kerr  made  appropriation,  has  been  accomplished^  and  the  surveys 
completed  by  the  deputy,  and  duly  accepted  by  your  office,  and  the 
debt  to  Collier  should  be  discharged,  to  the  extent  of  any  balance  left 
for  payment  of  legitimate  claims  under  that  contract. 

No  allowance  can  be  made  for  the  retracement  of  the  three  miles  and 
three  chains  of  standard  line,  made  in  connection  with  surveys  in  T.  18 
8.,  R.  6  W.,  for  the  reason,  first^  that  under  rules  and  regulations  of 
the  circular  of  June  24,  1885  (par.  6,  p.  4),  "retracements,  or  the  resur- 
vey  of  lines  previously  surveyed,  will  not  be  deemed  authorized  under 
the  deposit  system;"  and  second^  for  the  further  good  and  sufficient 
reason  that  there  are  no  funds  in  the  Treasury  for  paying  the  same, 
deputy  Collier  having  already  drawn  therefrom  the  entire  amount  of 
the  deposit  appropriated  for  surveys  in  that  particular  township. 

By  clear  intendment  of  section  2401,  sujjra,  no  larger  amount  can  be 
allowed,  or  paid  for  any  survey  made  under  the  deposit  system,  than 
the  appropriation  made  therefor,  and  the  extension  of  a  survey  which 
creates  a  liability  in  excess  of  the  deposit,  will  be  made  at  the  risk  and 
expense  of  the  deputy  doing  the  work. 


Fleming  v.  Thompson. 

Motion  for  review  of  depiirtniental  decision  of  December  19,  1893, 17 
L.  D.,  5G1,  denied  by  Secretary  Smith,  July  12,  1894. 


APPLICATION  TO  ENTER-ADVERSE  CLAIM. 

LAWSON   H.  LE3OI0NS. 

An  application  for  public  land  should  be  rejected  if  defective  when  presented;  and 
the  right  of  the  applicant,  in  such  case,  to  thereafter  perfect  his  application 
can  not  be  recognized  in  the  presence  of  an  intervening  adverse  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  12j 
(J.  I.  H.)  189 L  (A.  E.) 

The  record  of  this  cause  shows  that  on  May  4, 1892,  Daniel  D.  Williams 
61ed  a  soldier's  declaratory  statement  for  the  SE.  J,  Sec.  28,  Tp.  8  N., 
R.  15  W.,  Oklahoma,  Oklahoma  Territory,  which  was  suspended  to 
allow  him  to  furnish  proof  of  service  in  the  United  States  army  during 
the  war.  On  May  31, 1892,  Lawson  H.  Lemmons  made  homestead  entry 
for  the  same  land.  On  June  6, 1892,  the  suspension  of  the  declaratory 
stjUement  of  Williams  was  removed  by  his  filing  the  additional  pai)ers, 
and  placed  of  record.  On  June  24, 1892,  Williams  was  allowed  to  trans- 
mute his  declaratory  statement  into  a  homestead. 
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On  October  27, 1892,  your  office  considering  these  facts  reported  by 
the  local  office  decided  that: 

Williams'  application  to  file  homestead  declaratory  statement  was  presented  May 
24,  1892,  and  was  not  rejected  by  you;  it  must  therefore  be  considered  a  pending 
application  at  date  of  Lemmons'  entry,  and  any  right  acquired  by  said  en  try  man  was 
subject  to  the  right  of  Williams  under  his  prior  application. 

Williams  having  furnished  evidence  satisfactory  to  you  of  his to  file  under 

flection  2304,  Rev.  Stats.,  you  allowed  him  to  do  so,  and  he  carried  his  filiuginto 
entry  within  the  prescribed  time,  his  rights  relate  back  to  the  date  of  his  presenta- 
tion of  his  application  to  file.  Yon  will  therefore  notify  Lemmons  that  his  homestead 
entry  No.  4519  is  hereby  held  for  cancellation  for  conflict  with  homestead  entry  Xo. 
4741  of  Williams  as  based  on  his  homestead  declaratory  statement.  Notify  Lemmons 
of  this  action  and  of  his  right  of  appeal. 

On  May  12,  1893,  the  local  office  transmitted  to  your  office  an  appeal 
from  the  above  decision,  and  in  that  letter  reported  that  on  November 

15. 1892,  Lemmons  tiled  a  contest  against  the  entry  of  Williams,  alleging 
prior  settlement;  that  the  case  was  set  for  a  hearing  on  April  13, 1893, 
at  which  time  the  charge  of  prior  settlement  was  dismissed.    On  April 

14. 1893,  Lemmons  filed  a  motion  to  set  aside  the  action  of  the  register 
in  dismissing  plaintiff's  charge  of  prior  settlement,  and  asking  that 
new  notice  issue  on  your  office  letter  of  October  27,  1892.  This  motion 
was  sustained,  service  accepted  of  the  letter,  and  an  appeal  from  the 
same  filed  by  Lemmons.    This  appeal  is  now  before  the  Department. 

The  application  of  Williams  being  defective  when  filed,  should  have 
been  rejected  by  the  local  office,  and  the  entry  of  Lemmons  intervening 
defeated  any  right  which  Williams  might  otherwise  have  acquired 
by  perfecting  his  defective  application.  See  Johnson  Barker  (1  L.  D., 
164);  Instructions  (3  L.  D.,  120);  Goyne  v.  Mahoney  (2  L.  D.,  576). 
Therefore,  Williams  should  not  have  been  allowed  to  perfect  his  appli- 
cation and  consummate  his  entry  iii  the  face  of  an  adverse  intervening 
claim. 

Your  office  decision  is  reversed,  and  you  will  cancel  the  entry  of 
Williams  and  allow  that  of  Lemmons  to  remain  of  record. 


TIMBER  CULTITRE  ENTRY— COMMUTATION— CONTEST. 

EvERSON  V.  Wilson. 

The  privilege  of  commnting  a  timber  cultnre  entry,  accorded  by  section  1,  act  of 
March  3, 1891,  does  not  defeat  the  right  of  a  contestant  to  proceed  with  a  pend- 
ing contest. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  July 
(J.  I.  H.)  1J2, 1894.  (P.  J.  0.) 

The  land  involved  in  this  appeal  is  the  S W.  J  of  Sec.  24,  T.  130  N., 
E.  oG  W.,  Fargo,  Korth  Dakota,  land  district. 

The  reci»rd  shows  that  Mary  D.  Wilson  made  timber  culture  entry 
of  said  tract  December  2^  1882,  and  on  April  12, 1892,  Glaus  Everson 
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filed  affidavit  of  coutest,  alleging  failure  to  comply  with  the  require- 
ments of  the  law  as  to  planting,  cultivating  and  protecting  the  trees. 
Service  was  had  by  publication,  and  the  testimony  taken  before  the 
local  office,  commencing  August  4,  and  ending  October  26, 1892. 

On  May  24, 1892,  the  claimant  made  application  to  make  commuta- 
tion proof  (under  act  of  March  3, 1891,  26  Stat.,  1095),  and  July  12  was 
set  for  the  day.  The  proof  was  submitted  on  that  day,  but  it  was 
rejected  for  the  reason  that  the  contest  was  pending.  Claimant 
appealed,  and  your  office  affirmed  their  decision,  whereupon  she  prose- 
cutes this  appeal,  asigning  error  of  law. 

The  claimant  claims  the  right  to  make  commutation  proof  under  sec* 
tion  1  of  said  act,  which  contains  the  following  proviso: 

Provided,  That  any  person  who  has  made  entry  of  any  public  lands  of  the  United 
states  under  the  timber-cnltnre  laws,  and  who  has  for  a  period  of  fonr  years  in  good 
faith  complied  with  the  provisions  of  said  laws^  and  who  is  an  actnal  and  honnfide 
resident  of  the  State  or  Territory  In  which  said  land  is  located,  may  be  entitled  to 
make  final  proof  thereof,  and  acquire  title  to  the  same,  by  the  payment  of  $1.25  per 
acre  for  said  tract,  under  such  rules  and  regulations  as  shall  be  prescribed  by  the 
Secretary  of  the  Interior. 

It  is  contended  by  appellant's  counsel  that  this  act  confirms  all  tim- 
ber culture  entries  when  it  can  be  shown  that  the  land  has  been  culti- 
vated for  four  years  in  good  faith  regardless  of  the  present  condition; 
that  it  "  sweeps  away  any  and  all  adverse  rights  which  may  have 
attached  by  virtue  of  previous  laws  or  by  rulings  of  the  department," 
This  position  is  not  tenable.    Congress,  in  my  judgment,  did  not 
contemplate  the  confirmation  of  this  class  of  entries  at  all.    It  simply 
gave  entrymen  the  privilege,  upon  showing  that  they  had  made  a  bona 
fide  effort  to  comply  with  the  timber  culture  law  for  a  period  of  four 
years,  and  who  were  actual  residents  of  the  State  or  Territory  where 
the  land  is  located,  upon  making  proof  thereof,  to  acquire  title  by  the 
payment  of  the  government  price.     It  is  akin  to  the  commutation 
allowed  under  the  homestead  laws.    It  means  a  compliance  with  the 
requirements  of  the  statute  in  regard  to  cultivation,  with  an  honest 
intent  to  produce  trees,  and  where  for  climatic,  or  other  reasons  beyond 
the  control  of  the  entry  man ,  he  or  she  has  failed  to  obtain  the  desired  resulty 
Congress  permitted  him  to  secure  the  land  upon  which  labor  and  money 
had  been  expended.    The  matter  of  producing  trees  on  the  prairies  of 
the  west  was  purely  a  matter  of  experiment  at  best.    To  encourage  it, 
Congress  passed  the  timber  culture  law.    That  it  has  not  been  a  pro- 
nounced success  is  a  matter  of  common  knowledge.    To  reward  those 
who,  in  good  faith,  had  made  the  effort,  the  act  under  consideration 
was  passed,  but  it  was  certainly  not  intended  by  Congress  that  all 
inquiry  should  be  cut  off  for  the  ascertainment  of  the  bona  fides  of  the 
entryman. 

In  the  case  at  bar  there  was  a  contest  pending,  charging  substanti- 
ally want  of  good  faith  in  the  claimant.    This  was  filed  under  existing 
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law  and  tbe  rules  of  the  Department,  and  tbe  contestant  is  entitled  to 
be  beard  and  the  merits  of  bis  case  decided. 

Your  judgment  is  tbereforo  affirmed. 

Tbe  testimony  taken  at  tbe  bearing  is  before  me,  but  inasmucb  as 
neitber  your  or  tbe  local  oflSce  passed  upon  tbe  s«me,  it  is  returned, 
witb  instructions  to  retransmit  it  to  tbe  local  officers  for  tbeir  action. 


OKLAHOMA  TOWNSITE— SCHOOL.  FUND. 
F.  A.  DiNKLER. 

The  ptoceeds  of  a  pnrchape  of  land  for  townsite  purposes  nnder  section  22,  act  of 
May  2,  1890,  will  uot  be  paid  to  the  alleged  municipal  authorities  of  a  town  in 
the  absence  of  satisfactory  proof  of  the  legal  incorporation  thereof. 

Secretary  Smith  to  F,  A.  Dinkier^  Hennessey^  Oklahoma  Territory^  July 
(J.  I.  H.)  12, 1894.  {(?.  B.  G.) 

I  am  in  receipt  of  your  application,  as  treasurer  of  tbe  townsite  of 
Hennessey,  Oklaboma  Territory,  for  tbe  payment  of  $750.00,  paid  to 
tbe  Secretary  of  tbe  Interior  by  Canada  H.  Tbompson  and  Jacob  N. 
Sbade,  $375.00  eaeb,  for  tbe  NE.  J  of  tbe  SE.  Jof  Sec.  24,  T.  19  R.  7  W., 
and  tbe  SE.  i  of  tbe  N  W.  J  of  Sec.  24,  T.  19  It.  7  W.,  respectively,  as  tbe 
townsite  of  Hennessey,  under  the  provisions  of  section  22,  of  tbe  act  of 
Congress  approved  May  2, 1890,  (26  Stat.,  81). 

Said  section  provides,  among  other  things,  that  the  sums  paid  in  tbe 
l)nrcbase  of  public  lands  for  townsite  purposes,  "  Shall  be  paid  over  to 
the  proper  authorities  of  the  municipalities,  when  organized,  to  be  used 
by  tbeiii  for  school  purposes  only. 

In  ex-parte  A.  L.  Cockrum  (15  L.  D.,  335),  the  Department  has  laid 
down  the  following,  as  tbe  necessary  evidence  of  tbe  organization  of  a 
municipality,  to  authorize  tbe  Secretary  of  tbe  Interior  to  "pay  over" 
money  under  said  act: 

First.  A  duly  certified  copy,  under  seal,  of  the  order  of  the  board  of  county  com- 
niibsioners,  declaring  that  the  specified  territory  shall,  with  the  assent  of  thequali- 
fied  voters  he  an  incorporated  town,  also  the  notice  for  a  meeting  of  the  electors,  as 
required  by  paragraph  5  of  Article  I,  Chapter  16,  of  the  Statutes  of  Oklahoma. 

Second,  A  like  certified  copy  of  the  statement  of  the  inspi'ctors,  filed  with  the 
l)oard  of  county  commissioners,  also  a  like  certified  copy  of  the  order  of  said  board, 
declaring  that  the  town  has  been  incorporated,  as  provided  by  x)aragraph  9,  of  said 
Article  I. 

Third,  A  like  certified  copy  of  the  statement  of  the  inspectors,  filed  with  the 
county  clerk,  declaring  who  were  elected  to  the  office  of  trustees,  clerk,  marshal, 
assessor,  treasurer,  and  justice  of  the  peace,  as  provided  by  paragraph  16,  of  said 
Article  I. 

Fourth,  A  like  certified  copy  of  the  town  clerk,  of  the  proceedings  of  tbe  board  of 
trustees,  electing  one  of  their  number  president,  also,  a  copy  of  the  qualifications  to 
act,  by  each  of  the  officers  mentioned,  as  ])rovided  by  i)aragraph  19,  of  said  Article  I. 

Fifth,  A  certitied  copy,  by  the  town  clerk,  of  the  proceedings  of  the  board  of 
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trasteee,  deeigDating  some  officer  of  the  municipality  to  make  applicatioo  for,  and 
to  receive  the  money  to  be  paid  by  tlie  Secretary  of  the  Interior. 

Sixth.  A  proper  application  for  the  money,  by  said  deslguated  officer. 

These  requirements  are  based  on  chapter  15,  Article  I,  of  the  Okla- 
homa Statutes,  providing  for  the  '*  Incorporation  of  Towns"  in  the  Terri- 
tory of  Oklahoma. 

The  ]>roof  accompanying  the  application  under  consideration,  does 
not  uieet  these  requirements.  There  is  no  evidence  of  notice  for  a  meet- 
ing of  the  electors,  as  required  by  law,  and  no  certified  copy  of  the 
order  of  the  board  of  county  commissioners,  declaring  that  the  town 
has  been  incorporated,  as  provided  by  tbe  Oklahoma  Statutes. 

There  is  no  evidence  that  an  election  was  held,  as  jirovided  by  sec- 
tion 9,  of  said  Article  I,  of  Chapter  15. 

It  appears  aflSrmatively  that  the  board  of  county  commissioners  of 
Kingfisher  county,  Oklahoma  Territory,  on  a  petition  signed  by  a 
majority  of  the  taxable  inhabitants  of  the  proposed  town — 

being  satisfied  that  inhabitants  to  the  number  of  seventy-five,  or  more,  are  actual 
residents  of  the  territory  described  in  the  petition/'  (ordered)  ^'That  the  inhabitants 
residing  within  the  limits  or  bouudnries  of  the  exterior  lines  of  said-described  tracts 
are  hereby  declared  to  be  an  incorporated  village,  and  from  thence- 
forth, they  shall  be  a  body  politic  and  corporate,  under  the  name  and  style  of  the 
village  of  Hennessey. 

In  this  connection,  however,  my  attention  is  called  to  the  fact  that 
the  order  of  incorporation  was  made  June  12, 1890,  and  the  territorial 
legislature  convened  on  August  27,  1890.  That  under  section  11,  of 
the  organic  act  of  said  territory,  the  law  of  Nebraska,  with  reference 
to  cities  of  the  second  class,  and  villages,  was  applicable  to  towns 
organized  in  said  territory,  before  the  adjournment  of  the  territorial 
legislature. 

I  find  that  under  section  11,  of  said  organic  act,  the  provisions  of 
Chii])ter  14,  of  the  compiled  Laws  of  the  State  of  Nebraska,  in  force 
November  1, 1889,  were  "  extended  to,  and  put  in  force  in  the  Terri- 
tory of  Oklahoma,  until  after  the  adjournment  of  the  first  session  of 
the  legislative  assembly  of  said  territory.'' 

Section  forty.  Article  one,  of  said  Chapter,  is  in  part  as  follows: 

Any  town  or  village  containing  not  less  than  two  hundred  nor  more  than  fifteen 
hundred  inhabitants,  now  incorporated  as  a  city,  town,  or  vilLige,  under  the  laws 
of  this  State,  or  that  shall  hereafter  become  organized,  pursuant  to  the  provisions 

of  this  act, shall  be  a  village,  and  shall  have  the  rights,  powers,  and 

immunities  hereinafter  granted,  and  none  other,  and  shall  be  governed  by  the  pro- 
viDions  of  this  subdivision: 

It  thus  appears  that  the  laws  of  Nebraska  provided  only  for  the 
incorporation  of  towns  having  a  population  of  two  hundred  or  more. 

It  not  appearing  that  the  Town  of  Hennessey  was  eligible  for  incor- 
poration, under  the  laws  of  Nebraska,  and  there  being  no  legal  incor- 
poration of  the  town,  under  the  laws  of  Oklahoma,  your  application  is 
denied. 
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On  satisfactory  evidence  that  said  town  had,  at  the  time  of  its 
incorporation,  the  required  population,  under  the  Nebraska  law,  or 
that  it  has  since  been  legally  incorporated  as  a  municipality,  under  the 
laws  of  the  Territory  of  Oklahoma,  the  money  will  be  paid  over. 


FORFEITED  RAILROAD  LANDS-ACT  OF  SEPTEMBER  S9,  1890. 

James  Simonton. 

A  devisee  is  not  entitled  to  purchase  forfeited  railroad  lands  under  section  3,  act  of 
September  29,  1890,  if  he  is  in  possesbion,  under  a  purchase  in  his  own  right,  of 
the  full  amount  of  lands  allowed  to  any  one  person  under  said  act. 

The  provisions  of  said  forfeiture  act  do  not  authorize  an  executor  to  exercise  the 
right  of  purchase. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  July 
(J.  I.  H.)  i^,  1894.  (I.  D.) 

James  Simonton,  executor  of  Peter  Obristensen,  appeals  from  yonr 
oflQce  decision,  denying  his  right  to  purchase  the  land  as  such  executor. 

The  land  involved  is  the  N.  i,  Sec.  7,  T.  6  F.,  R.  33  E.,  W.  M.,  La 
Grande  land  district,  Oregon,  and  is  part  of  the  lands  covered  by  the 
^'orthem  Pacific  Railroad  land  grant,  and  the  act  of  September  29, 
1890,  forfeiting  unearned  lands. 

Peter  Christensen  settled  this  land  November  25, 1886,  with  inten- 
tion to  purchase  from  the  Northern  Pacific  Railroad  company,  and 
remained  in  occupany  until  his  death  in  February,  1891. 

Christensen,  by  will,  devised  "  all  the  the  landed  estate  .  •  •  owned 
by  us''  to  Lewis  F.  Anderson,  and  appointed  James  Simonton  his  exec- 
utor. 

The  right  to  purchase  the  land  therefore  seems  to  vest  first  in  Ander* 
son,  as  devisee,  if  he  were  otherwise  qualified  to  assert  the  right. 

The  record  shows,  however,  that  Anderson  himself  was  a  purchaser 
of  three  hundred  and  twenty  acres  in  the  same  section,  under  section 
8,  of  said  act  ot  September  29, 1890,  and  was  at  the  time  of  the  accrual 
of  his  possible  right  as  devisee  of  Christensen,  in  possession  under  his 
own  purchase  of  the  full  amount  of  land  allowed  to  any  one  person 
under  said  act. 

He  was  further  disqualified,  because  he  was  not  in  possession  of  the 
Christensen  land.  There  is  no  provision  of  law  authorizing  the  exec- 
utor to  exercise  the  right  to  purchase  the  land. 

Your  office  decision  is  therefore  affirmed,  and  cash  entry  No.  4361, 
will  be  canceled,  in  the  absence  of  any  heirs  of  said  Christenseni 
deceased,  who  may  be  found  qualified  to  purchase  the  laud. 
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HOMESTEAD   ENTRY— AMENDMENT. 

F.  B.  Kesling. 

An  entry  may  be  so  amended  as  to  include  land  originally  selected  by  tbo  entryman, 
and  improved,  but  not  embraced  witbin  his  entry  for  the  reason  that  it  was  not 
then  8urveye4l,  and  ho  believed  that  he  would  be  entitled  to  make  an  addiiioual 
entry  thereof  when  surveyed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  12^ 
(J,  L  H.)  1894.  (F.  W,  0.) 

I  have  considered  tbe  appeal  by  F.  B.  Kesling  from  your  office  deci- 
sion of  February  28, 1892,  denying  liis  application  to  amend  homestead 
entry  No.  474,  made  August  8, 1892,  for  lot  No.  2,  Sec.  6,  T.  30  N.,  R. 
20  W.,  Missoula  land  district,  Montana,. so  as  to  include  the  S.  }  SB.  \j 
Sec.  31,T.31N.,K.  20W. 

It  appears  from  affidavits  filed  in  support  of  his  application  to  amend, 
that  Kesling  selected  both  tracts  and  made  improvements  thereon,  but 
made  entry  for  lot  2  only,  because  the  S.  ^  SB.  ^  of  Sec.  31^  was  then 
unsurveyed. 

It  further  appears  that  he  was  advised  that,  under  the  act  of  March 
2, 1889  (25  Stat.,  854),  he  would  be  permitted  to  make  an  additional 
entry  for  the  other  land  as  soon  as  surveyed,  and  for  this  reason  he 
made  entry  as  before  stated. 

He  seems  to  have  acted  in  entire  good  faith  in  the  matter  and  the 
local  officers  recommended  the  allowance  of  tbe  amendment. 

The  right  to  grant  an  amendment  lies  within  the  discretion  of  the 
officers  charged  with  the  disposition  of  the  public  lands,  and  as  it  has 
been  repeatedly  held  that  an  entry  may  be  amended  so  as  to  take  the 
lands  intended  to  be  entered,  where  the  mistake  is  satisfactorily 
explained,  I  am  of  the  opinion  that  the  amendment  in  question  should 
be  allowed  as  applied  for. 
Your  office  decision  is  therefore  reversed. 


OKLAHOMA  TOWN8ITE— PUBLIC  RESERVATION". 

Adams  v.  City  op  Guthrie. 

In  the  survey  of  ft  townslte  nnder  section  22,  act  of  May  2, 1890,  reservations  for 
public  purposes  are  limited  to  twenty  acres  in  the  aggrefate. 

Secretary  Smith  to  the  Commissioner  of  the  (Jeneral  Land  Office,  July  13, 
(J,  I.  H.)  1694.  (W.  F.  M.) 

This  controversy  arises  out  of  an  application  of  the  municipal  author- 
ities of  the  city  of  Guthrie,  Oklahoma,  for  a  deed  to  a  certain  reserva- 
tion for  public  purposes,  known  and  designated  as  Highland  Park, 
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upwards  of  fifty  acres  in  area,  and  situated  in  Capitol  Hill  townsite, 
now  an  addition  to  and  a  part  of  Guthrie. 

The  decision  of  your  office,  now  here  on  appeal,  contains  an  exhaos- 
tive  statement  of  the  facts  that  in  any  manner  bear  on  the  controversy, 
much  of  which  will  be  omitted  here  as  unnecessary  to  be  re-stated,  and 
finds,  by  way  of  conclusion,  that  the  reservation  of  10.02  acres  desig- 
nated as  Capitol  Park  and  of  2.07  acres  for  school  purposes  in  the  plat 
of  Capitol  Hill  townsite  so  far  exhausts  the  right  of  reservation  con- 
ferred by  the  22nd  section  of  the  act  of  May  2, 1890,  26  Statutes,  p.  81, 
as  to  limit  the  further  exercise  of  the  right  to  7.31  acres,  and  thei'eupon, 
the  following  direction  is  given  the  trustees: 

You  ^yill  proceed  to  modify  said  plat  so  that  the  area  of  the  reservation  styled 
'Highland  Park' shall  not  exceed  7.31  acres.  Yon  vrill  divide  the  excess  into  lots 
and  blocks,  with  the  proper  streets  and  alleys,  and  award  such  lots  to  parties  who 
were  lawful  occupants  thereof  at  the  date  of  the  entry  of  the  townsite  of  Capitol 
Hill,  December  14, 1891,  if  any  such  there  be,  proceeding  under  the  regulations  of 
June  18, 1890, 10  L.  D.,  666.  If  there  are  no  occupants,  as  specified,  the  lots  will  be 
listed  as  undisposed  of,  and  come  under  the  4th  section  of  the  act  of  May  14, 1890. 

The  act  of  May  2, 1890,  entitled  "An  act  to  provide  a  temporary  gov* 
eminent  for  the  Territory  of  Oklahoma,  to  enlarge  the  jurisdiction  of 
the  United  States  court  in  the  Indian  Territory,  and  for  other  pur- 
poses," 26  Statutes,  p.  81,  in  its  22nd  section,  provides — 

That  hereafter  all  surveys  for  townsites  in  said  Territory  shall  contain  reservations 
for  parks  (of  substantially  equal  area  if  more  than  one  park)  and  for  schools  and 
other  public  purposes,  enbracing  in  the  agf^regate  not  less  than  ten  nor  more  than 
twenty  acres,  and  patents  for  such  reservations,  to  be  maintained  for  such  purposes^ 
shall  be  issued  to  the  towns  respectively  when  organized  as  municipalities. 

The  first  and  original  survey  of  Capitol  Hill  was  made  in  1889,  and 
the  plat  thereof  was  sworn  to  as  correct  by  the  city  engineer  on  June 
6,  1889,  and  was  certified  by  the  mayor  and  clerk  of  the  provisional 
government  of  that  municipality.  It  appears,  therefore,  that  Capitol 
Hill  was  an  organized  town  almost  a  year  before  the  approval  of  the 
act  under  the  authority  of  which  it  is  now  sought  to  limit  its  reserva- 
tions for  public  purposes. 

The  city  of  Guthrie  succeeded  to  the  provisional  government  of  Capi- 
tol Hill  on  August  14,  1890,  and  it  appears  that  another  survey  was 
made  under  the  direction  of  the  board  of  Townsite  Trustees,  No.  6,  the 
plat  of  which  was  certified  by  the  members  of  the  board,  and  sworn  to 
by  the  civil  engineer  in  charge  of  the  survey,  on  February  17, 1892. 

This  latter  survey  does  not  appear  from  the  certificates  on  the  plat 
to  have  been  a  mere  approval  by  the  trustees  of  another  already  made 
by  the  inhabitants  of  Capitol  Hill,  as  authorized  by  the  act  of  May  14, 
1890,  section  1,  26  Statutes,  p.  109,  and,  therefore,  is  controlled  by  the 
act  of  May  2, 1890,  supra^  as  to  reservations  for  jiublic  purposes. 

The  decision  of  your  office  is,  therefore,  affiimed. 
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BULES  8,  AND  9,  OF  PRACTICE  AMENDED. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  July  14, 1894. 

Rales  2  and  9  of  the  Bales  of  Practice,  approved  August  13, 1885, 
ai'e  hereby  amended  to  read  as  follows,  respectively,  viz: 

Rule  2. — In  every  caee  of  application  for  a  hearing  an  affidavit  mast  be  filed  by 
the  contestant  with  the  registcfr  and  receiver,  fully  setting  forth  the  facts  which 
constitute  the  grounds  of  contest.  When  the  contest  is  against  the  heirs  of  a 
deceased  entryman,  the  affidavit  shall  state  the  names  of  all  the  heirs.  If  the  heirs 
are  non-resident  or  unknown,  the  affidavit  shall  set  forth  the  fact;  and  be  corrob- 
orated with  respect  thereto  by  the  affidavit  of  one  or  more  persons. 

Rule  9. — Personal  service  shall  be  made  in  all  cases  when  possible,  if  the  party 
to  be  served  is  resident  in  the  State  or  Territory  in  which  the  land  is  situated,  and 
shall  consist  in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be  serv^ed. 
When  the  contest  i)  against  the  heirs  of  a  deceased  entryman,  the  notice  shall  be 
served  on  each  heir.  If  the  heirs  of  the  entrj'^man  are  non-resident  or  unknown, 
notice  may  be  served  upon  them  by  publication  as  hereinafter  provided.  If  the 
person  to  be  personally  served  is  an  infant  under  fourteen  years  of  age,  or  a  person 
who  has  been  legally  adjudged  of  unsound  mind,  service  of  notice  shall  be  made  by 
delivering  a  copy  of  the  notice  to  the  statutory  guardian  or  committee  of  such 
Infant,  or  person  of  unsound  mind,  if  there  be  one;  it  there  be  none,  then  by  deliver- 
ing a  copy  of  the  notice  to  the  person  having  the  infaut  or  person  of  unsound  mind 
in  charge. 

8,  W.  Lamorkux, 

Approved,  CommUsiouer. 

HoKK  Smith, 

Secretary, 


IKAILROAD    LANDS-ORDER   OF    RESTORATION. 

Instructions. 

Secretary  Smith  to  the  Commissioner  of  tJie  Oeneral  Land  Office^  July  18y 
(J,L  H.)  1894.  (F.W.C.) 

With  your  office  letter  of  April  28,  1894,  were  submitted  for  my 
approval  iiistructions  to  govern  the  restoration  of  certain  lands  within 
the  conflicting  limits  of  the  grants  for  the  branch  line  of  the  Southern 
Pacific  Bailroad  Company,  act  of  March  3, 1871  (16  Stat.,  673),  and  the 
Atlantic  Pacific  Railroad  Company,  act  of  July  27, 1866  (14  Stat,  292). 

The  lands  within  the  overlapping  limits  just  mentioned,  were  ordered 
restored  by  departmental  letter  of  October  23, 1888  (6  L.  D.,  816).  A 
motion  was  filed  for  the  review  of  said  decision  directing  the  restora- 
tioDi  and  the  same  was  ordered  suspended  to  await  the  decision  of  the 
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court  in  the  cases  then  pending,  involving  the  question  of  the  respec- 
tive rights  of  said  companies  within  the  conflicting  limits  referred  to. 

Tlie  cases  referred  to  were  those  of  the  United  States  v.  Southern 
Pacific  Railroad  Company,  and  United  States  v.  Colton  Marble  and 
Lime  Company,  both  of  which  were  decided  by  the  United  States 
supreme  court  on  March  24,  1893,  and  will  be  found  in  146  U.  8.,  pages 
670  and  615,  respectively. 

Following  the  rendition  of  these  decisions  you  were  again  directed 
to  carry  into  efiect  the  order  of  restoration,  but  by  letter  of  November 
8, 1893,  the  order  for  restoration  was  again  suspended  as  to  tbe  land 
involved  in  suit  known  as  "case  184,"  now  pending  in  the  United  States 
circuit  court. 

The  iustructions  submitted  for  my  approval  are  limited  to  the  resto- 
ration of  those  lands  involved  in  the  cases  recently  decided  by  the 
supreme  court  and  above  referred  to.  These  instructions  provide  for  a 
notice  by  publication,  for  a  period  of  ninety  days,  during  which  time 
those  persons  claiming  the  right  of  purchase  under  the  provisions  of 
the  act  of  March  3, 1887  (24  Stat.,  556),  are  required  to  come  forward 
and  publish  notice  of  their  intention  as  required  by  circular  of  Febru- 
ary 13, 1889  (8  L.  D.,  348). 

Applications  heretofore  presented  for  these  lands  are  rejected  in  the 
notice  of  restoration,  but  direction  is  given  the  local  ofiScers  to  specifi- 
cally advise  such  persons  of  the  contemplated  restoration,  to  the  end 
that  they  may  take  steps  to  protect  their  interest,  whatever  they  may 
have,  upon  the  restoration  of  the  land. 

Seeing  no  objection  to  the  course  suggested  in  the  matter  of  the  res- 
toration of  these  lands,  I  have  approved  the  instructions,  which  are 
herewith  returned. 

DEPARTMFCN'T  of  THK  IXTRRIOBy 

General  Land  OfficB; 

Waehington,  July  18,  1S94» 
Register  AXD  Receiver, 

Los  AvgelcSj  Califoitiia, 

Sirs:  On  October  23,  1888  (6  L.  D.,816),  the  Honorable  Secretary  of  the  Interior 
directed  the  restoration  to  entry  of  the  unpatented  lands  witliin  the  overlapping; 
limits  of  the  grants  for  the  branch  line  of  the  Southern  Pacific  Railroad  Company, 
by  act  of  March  3,  1871  (16  Stat.,  573),  and  the  forfeited  portion  of  the  grant  to  the 
Atlantic  and  Pacific  Company  by  act  of  July  27,  1886  (14  Stat.,  292).  A  motion  for 
review  was  filed,  and  after  consideration  by  the  Department,  the  restoration  waa 
suspended,  to  await  the  decision  by  the  courts  in  cases  then  pending  of  the  ques- 
tions involved. 

On  March  24, 1893,  the  United  States  supreme  court  rendered  its  decision  of  said 
questions  in  favor  of  tbe  government,  in  cases  (involving  some  five  thousand  acres 
of  land)  of  United  States  v.  Southern  Pacific  Railroad  Company  (146  U.S., 570)  and 
United  States  v,  Colton  Marble  and  Lime  Company  and  United  States  r.  Southern. 
Pacific  Company  (146  U.S., 615),  and  the  Secretary  again  directed  that  the  neces- 
sary steps  be  taken  to  restore  the  lauds  to  settlement  and  entry.    Subsequently, 
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however,  on  NovembeT  8, 1893,  the  order  for  the  restoration  was  revoked,  for  the 
reason  that  further  suits  were  pending,  involving  the  questions  aforesaid,  and  that 
new  questions  ha.d  been  presented  by  the  company's  answer. 

As  decrees  have  been  entered,  pursuant  to  the  mandate  of  the  court  in  the  cases 
decided  on  March  24, 1893,  aforesaid,  declaring  the  United  States  the  absolnte  owner 
in  fee  simple,  there  is  no  reason  for  further  withholding  the  lands  involved  therein 
from  settlement  and  entry.  Therefore,  in  order  to  carry  their  restoration  into  effect, 
yon  will  cause  to  be  published  for  a  period  of  thirty  days,  in  some  newspaper  of 
general  circulation,  in  your  district,  and  in  the  vicinity  of  the  lands,  a  notice  that 
said  lauds,  a  particular  description  of  which  will  be  published  with  the  notice,  are 
restored  to  the  public  domain,  and  will  be  subject  to  entry  on  a  day  to  be  fixed  to 
the  notice,  which  will  be  ninety  (90)  days  from  the  date  of  the  first  publication; 
and  that  all  persons  claiming  the  right  of  purchase  under  the  fifth  section  of  the 
act  T}f  March  3,  1887  (24  Stat.,  556),  must  come  forward  during  the  ninety  days  of 
the  publication  and  give  notice  of  their  clnims  by  publishing  their  notice  of  inten- 
tion to  make  proof  and  payment  in  accordance  with  the  requirements  of  the  circu- 
lar of  Febraary  13, 1889  (8  L.  D.,  348),  upon  a  day  which  shall  be  subsequent  to 
that  fixed  for  the  restoration. 

To  the  end  that  complications,  which  might  arise  from  the  former  practice  of  sus- 
pending applications  for  these  lands,  may  be  avoided,  and  the  rightful  claimants  be 
enabled  to  acquire  title  with  as  little  delay  as  possible,  1  have  to  direct  that  in  the 
notice  of  restoration  there  be  inserted  a  notice  to  all  prior  applicants^  that  their 
applications  confer  no  rights  upon  them,  and  that  npon  the  day  set  by  you  for  the 
ri'Storation,  the  lands  will  be  opened  to  entry  and  disposal  without  regard  to  such 
applications,  which  shall  be  held  by  the  notice  to  be  rejected. 

That  all  such  applicants  may,  however,  have  opportunity  to  present  new  applica- 
tions npon  the  expiration  of  the  ninety  days  notice,  you  will  at  once  notify,  specially, 
all  parties  shown  by  your  record  to  have  pending  applications  for  these  lands  of 
tb<'  rejection  thereof,  of  the  date  of  the  restoration,  and  of  the  necessity  of  presenting 
new  applications  for  the  protection  of  their  rights. 

Any  entries  of  the  lands  which  may  have  been  allowed  will  be  permitted  to  stand, 
and  if  no  superior  adverse  claims  to  the  lands  covered  by  them  are  presented,  they 
may  be  perfected.  In  all  oases  of  conflictin;^  claims,  you  will  proceed  in  accordance 
with  the  rules  of  practice  in  similar  cases.  No  more  specific  instructions  can  be 
given,  as  it  is  believed  that  numerous  questions  will  arise,  in  the  disposal  of  the 
lands,  and  many  cases  will  involve  questions  peculiar  to  themselves,  which  will 
necessitate  a  decision  in  each  upon  its  merits. 

You  will  promptly  forward  a  copy  of  the  newspaper  containing  the  notice  for  the 
infonnation  of  this  office. 

The  receiver,  as  disbursing  officer,  will  pay  the  cost  of  the  publication,  and  for> 
ward  a  copy  of  the  notice,  with  proof  of  publicatiouj  as  his  voucher  for  the  disburse- 
ment. 

Very  respectfully, 

6.  W,  Lamoreux, 

Cknnmisnoner, 

Approved : 

HoKB  Smith, 

S&oretary  of  the  Intarior. 
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ABANDONED    MILITARY    RESERVATIC^'— SETTLEMENT. 

Mather  et  al.  v.  Hackley's  Heirs  (On  Review). 

The  act  of  July  5,  188-1,  provitling  for  the  disposition  of  abandoned  military  reser- 
vations, is  limited  in  its  application  to  military  reservations  that  were  in  exist- 
ence at  the  date  of  its  passage,  or  that  should  be  thereafter  created. 

The  disposition  of  a  military  reservation  in  Florida,  abandoned  and  restored  to  the 
public  domain  prior  to  the  passage  of  the  act  of  Jaly  5,  1884,  is  governed  by  tbe 
provisions  of  the  act  of  August  18,  1856,  and  under  said  act  the  Commissioner 
of  the  General  Land  Office  was  authorized  to  dispose  of  such  lauds  either  at 
public  sale,  or  under  the  homestead  and  pre-emption  laws. 

Where  a  military  post  or  cantonment  is  established,  by  order  of  the  Secretjiry  of 
War,  upon  the  public  domain,  whether  for  temporary  or  permanent  occupation 
by  the  military,  the  lands  included  therein  are  not  subject  to  entry  until  prop- 
erly restored  to  the  public  domain. 

A  settlement  on  l»nds  in  Florida  in  violation  of  the  provisions  of  the  act  of  Marcli  3, 
1807,  prohibiting  snch  ap2)ropriation  of  said  lands,  confers  no  right;  and  vbere 
the  lands  embraced  in  snch  settlement  are  appropriated  by  military  antbority 
for  purposes  of  a  cautonuient,  and  the  settler  ejected  therefrom  prior  to  the 
enactment  of  April  22,  182(3,  granting  pre-emption  rights  to  settlers  in  Florida, 
the  provisions  of  said  act  are  not  applicable. 

Filings  and  entries  allowed  iiumeiliately  after  the  reception  of  the  plat  of  survey  at 
the  local  office,  and  prior  to  the  regulations  of  October  2,  1885,  are  not  iuvulid 
for  the  want  of  the  previous  notice  of  the  filing  of  said  plat  required  by  said 
regulations. 

A  tract  of  public  land  subject  to  disposition  under  section  2455  R.  S.,  as  an  <' isolated 
tract,''  is  open  to  settlement  until  the  Commissioner  takes  action  under  said 
law;  and,  an  entry  allowed  of  such  land,  prior  to  any  action  on  the  part  of  tbe 
Commissioner,  precludes  the  &u'\)sequent  exercise  of  his  anthority  under  said 
section. 

Settlement  rights  acquired  on  land  prior  to  an  order  withdrawing  the  same  from 
entry  are  held  in  abeyance  during  the  existence  of  such  order,  but  may  be  exer- 
cised when  it  is  vacated. 

A  settler  who  seeks  to  acquire  title  to  land  lying  in  different  sections  by  virtue  of 
his  settlement  thereon,  must  show  acts  of  settlement  extending  to  the  tracts  in 
each  section. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July^i, 
(J.  I.  H.)  1894.  (E.  W.) 

Tbe  various  parties  at  interest,  to  wit,  Daniel  Mather,  the  city  <  t' 
Tampa,  the  heirs  of  Louis  Bell,  deceased,  W.  B.  Henderson,  Lizzie  W. 
Carew,  Julius  Caesar,  Frank  Jones,  E.  B.  Chamberlin,  and  Martha 
Lewis,  alias  Martha  Stillings,  and  the  Hackley  heirs,  have,  by  their 
attorneys,  filed  motions  for  review  of  departmental  decision  in  the  case 
of  Mather  et  al,  v.  the  Ilackley  heirs  (15  L,  D.,  487). 

Louis  Bell  filed  declaratory  statement  on  March  30, 1883,  and  died 
on  the  reservation  in  November,  1885. 

Daniel  Mather  offered  to  file  declaratory  statement  April  14,  1883. 

Frank  Jones  applied  to  file  declaratory  statement  on  April  5, 1883. 

Edward  S.  Carew  made  homestead  entry  on  March  22, 1883,  cover- 
ing the  whole  of  the  reservation;  Mrs.  Carew,  his  widow,  subsequently 
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limited  her  claim  to  lots  9  and  10,  Sec.  24,  T.29  S.,  B.  18  E.,  amountisg 
to  35.70  acres. 

Julias  Caesar  applied  to  file  declaratory  statement  on  the  23d  of 
April,  1883. 

Enoch  B.  Cliamberlin  made  homestead  application  on  April  22, 1884. 

Andrew  Stillings,  husband  of  Martha  Stillings,  applied  to  file  declar- 
atory statement  on  April  25, 1883. 

W.  B,  Henderson  applied  on  the  27th  day  of  November,  1883,  to 
locate  lot  No.  8,  and  lot  No.  9,  Sec.  24,  T.  29  S.,  B.  18  E.,  containing 
36.87  acres,  in  satisfaction  of  Wm.  Gerard's  special  certificate  No.  2, 
sub  division  No.  11,  issued  under  the  act  of  Congress  approved  on  the 
10th  of  February,  1855,  for  the  relief  of  the  heirs  of  Joseph  Gerard. 

The  claim  of  the  Hackley  heirs  is  based  upon  the  provisions  of  the 
act  of  April  22, 1826  (4  Stat.,  154),  as  will  be  hereinafter  explained. 

A  number  of  these  motions  for  review  were  filed  too  late,  but,  in 
the  exercise  of  that  supervisory  power  vested  in  the  Secretary  of  the 
Interior,  all  of  the  cases  will  be  considered  upon  their  merits. 

The  decision  under  review  deals  with  the  legal  status  of  the  Fort 
Brooke  military  reservation  of  Florida,  which,  during  its  existence, 
embraced  the  land  in  controversy. 

Said  lands  are  therein  held  subject  to  disposition  in  accordance  with 
the  provisions  of  the  act  of  July  5, 1884  (23  Stat.,  103),  the  first  section 
of  which  provides  as  follows: - 

That  whenever  in  the  opinion  of  the  President  of  the  United  States,  the  lands,  or 
any  portion  of  them,  included  within  the  limits  of  any  military  reseryation  hereto- 
fore or  hereafter  declared,  have  become  or  shall  become  useless  for  military  pur- 
poses, he  shall  oanse  the  same  or  so  much  thereof  as  he  may  designate,  to  be  placed 
under  the  control  of  the  Secretary  of  the  Interior  for  disposition  as  hereinaf^er  pro- 
vided, and  shall  cause  to  be  filed  with  the  Secretary  of  the  Interior  a  notice  thereof. 

It  wiU  be  noticed  that  by  the  terms  of  the  act  itself^  as  viewed  in  the 
light  of  the  ordinary  rules  of  construction,  it  is  limited  in  its  applica- 
tion to  military  reservations  that  were  in  existence  at  the  date  of  its 
passage,  or  that  should  be  thereafter  created. 

The  President  therein  is  empowered  to  place  under  the  control  of  the 
Secretary  of  the  Interior,  such  lands  as  ^^have  become^  or  shall  become 
useless  for  military  purposes." 

But  the  land  formerly  embodied  in  the  Fort  Brooke  military  reserva- 
tion had  been  on  January  4, 1883,  relinquished  and  transferred  by  the 
Secretary  of  War  to  the  Interior  Department  and  thus  restored  to  the 
public  domain  before  the  passage  of  said  act;  therefore,  there  can  be 
uo  reason  why  the  President  should  consider  their  value  for  military 
purposes,  in  the  sense  contemplated  by  said  act. 

The  scheme  contemplated  by  the  statute  was  the  restoration  of  use- 
less reservations.  At  that  time  the  land  in  controversy  did  not  belong 
to  any  reservation.  I  am  of  the  opinion,  therefore,  that  the  act  of  1884 
lias  no  application  in  the  disposition  of  the  lands  belonging  to  said 
teaervation. 

1801— VOL  19 
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The  first  section  of  the  act  of  April  22, 1826,  8upraj  upon  the  provi- 
sions of  which  the  Hackley  heirs  base  their  claim,  provides: 

That  every  person,  or  the  legal  representatives  of  any  person,  who,  being  either 
the  head  of  a  family,  or  twenty-one  years  of  age,  did,  on  or  before  the  first  day  of 
January,  in  the  year  one  thousand  eight  hundred  and  twenty-five,  actually  inhabit 
and  cultivate  a  tract  of  land  situated  in  the  territory  of  Florida,  which  tract  is  not 
rightfully  claimed  by  any  other  person,  and  who  shall  not  have  removed  from  the 
said  territory,  shall  be  entitled  to  the  right  of  pre-emption  in  the  purchase  thereof, 
under  the  same  terms,  restrictions,  conditions,  provisions  and  regulations,  in  every 
respect,  as  are  directed  by  the  act,  entitled  ''An  act  giving  the  right  of  pre-emption, 
in  the  purchase  of  lands,  to  certain  settlers  in  the  Illinois  territory/'  passed  Feb- 
ruary fifth,  one  thousand  eight  hundred  and  thirteen:  Provided,  That  no  person 
shall  be  entitled  to  the  provisions  of  this  section,  who  claims  any  tract  of  land  in 
fiaid  territory,  by  virtue  of  a  confirmation  of  the  commissioners,  or  by  vitrae  of  any 
act  of  Congress. 

It  appears  that  E.  J.  Hackley  entered  upon  the  land  claimed  by  his 
heirs,  included  in  said  reservation,  in  1823,  and  that  said  Hackley  never 
relinquished  his  claim  to  said  land,  and  that  he  made  settlement  in 
good  faith,  so  far  as  the  record  discloses,  and  for  the  purpose  of  secur- 
ing a  home,  which  claim,  his  heirs  contend,  is  superior  to  any  that 
were  made  subsequent  to  the  abandonment  of  said  reservation. 

It  further  appears  that  in  March,  1824,  in  obedience  to  instructions 
from  the  War  Department,  that  poition  of  said  reservation  now  in 
controversy,  was  occupied  by  United  States  troops  in  cantonment,  and 
was  so  used  until  December  1830,  when  it  was  formally  reserved  by 
executive  order  in  which  its  limits  were  fixed  at  sixteen  miles  square. 
Subsequent  to  this  said  lands  were  in  a  state  of  reservation  the  greater 
portion  of  the  time,  until  January  4, 1883,  when  they  were  relinquished 
and  finally  restored  to  the  public  domain. 

R.  J.  Hackley  was  ejected  from  the  land  by  the  military  in  1824. 

At  that  time  the  provisions  of  the  act  of  March  3, 1807  (2  Stat., 
445),  were  in  tbrce  in  the  State  of  Florida,  having  been  re-enacted  in 
the  act  providing  for  the  establishment  of  a  territorial  government  in 
said  State  on  March  30,  1822  (3  Stat.,  654).  The  first  section  of  the  act 
of  March  3, 1807,  supra^  provided : 

That  if  any  person  or  persons  shaU,  after  the  passing  of  this  act,  take  possession 
of,  or  make  a  settlement  on  any  lands  ceded  or  secured  to  the  United  States,  by  any 
treaty  made  vith  a  foreign  nation,  or  by  a  cession  from  any  state  to  the  United 
States,  which  lands  shall  not  have  been  previously  sold,  ceded,  or  leased  by  the 
United  States,  or  the  claim  to  which  lands,  by  such  person  or  persons,  shall  not 
have  been  previously  recognized  and  confirmed  by  the  United  States ;  or  if  any 
person  or  persons  shall  cause  such  lands  to  be  thus  occupied,  taken  poBsesaion  o^ 
or  settled ;  or  shall  survey,  or  attempt  to  survey,  or  cause  to  be  surveyed,  any  such 
lands  ;  or  designate  any  boundaries  thereon,  by  marking  trees,  or  otherwise,  until 
thereto  duly  authorized  by  law  ;  such  ofiender  or  ofienders,  shall  forfeit  all  his  or 
their  right,  title,  and  claim  if  any  he  hath,  or  they  have,  of  whtitsoevcr  nature  or 
kind  the  same  shall  or  may  bo,  to  the  lands  aforesaid,  which  he,  or  they  shall  have 
taken  possession  of,  or  settled,  or  cause  to  be  occupied,  taken  possession  of,  or  set- 
tled, or  which  he  or  they  shall  havo  surveyed,  or  attempt  to  survey,  or  cause  to  be 
surveyed,  or  the  boandaries  thereof  he  or  they  shall  have  designated  or  cause  to  be 
designated,  by  marking  trees  or  otherwise. 
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When  R.  J.  Hackley  was  ejected  from  said  laud  by  the  military  in 
1824,  he  could  not,  in  view  of  the  provisions  of  the  act  above  quoted, 
have  initiated  any  claim  to  said  lands  by  virtue  of  bis  settlement. 

The  heirs  of  Hackley,  however,  relying  upon  the  provisions  of  the 
above  quoted  act  of  1826,  contend  that  the  cantonment  which  existed 
from  1824  to  1830,  was  not  such  a  reservation  as  will  defeat  the  pre- 
emption rights  of  said  heirs,  under  the  act  of  1826.    His  position  is,  that 

when  the  act  of  1826  oonfirmed  in  aU  settlers  upon  tbose  lands  prior  to  January  1, 
lSi'5«  the  Tight  to  purchase  the  lands  whereon  they  resided,  etc.,  no  more  occupancy 
by  the  military,  nor  even  constructive  reservation  of  an  inferior  order  or  dignity, 
could  defeat  the  operation  of  such  an  act  of  Congress. 

In  8upx)ort  of  his  position,  counsel  cites  the  case  of  Johnson  v.  The 
United  States,  2d  Court  of  Claims,  391.  Johnson's  claim  was  based 
upon  what  was  known  as  the  "Oregon  Donation  act,"  and,  as  required 
by  that  act,  he  had  settled  upon  and  occupied  the  land  in  controversy 
for  four  years  continuously,  with  nothing  left  to  be  done  to  secure 
patent  but  to  make  proof  of  the  same,  when  the  tract  was  forcibly  taken 
and  occupied  by  troops  of  the  United  States,  "  without  the  knowledge 
of  the  President,  the  Secretary  of  War,  or  any  high  offtcer  of  the  gov- 
ernment." In  that  case  the  court  held  that  such  an  occupation  was 
not  a  reservation  within  the  meaning  of  the  Oregon  Donation  act,  and 
could  not  effect  the  rights  of  the  plaintiff. 
In  the  case  at  bar,  however,  the  facts  are  very  different. 
The  tract  now  known  as  the  Fort  Brooke  military  reservation  was 
occupied  under  the  direction  of  the  Secretary  of  War,  two  years  before 
the  passage  of  the  act  upon  which  the  claim  of  the  Hackley  heirs  is 
predicated. 

In  further  support  of  his  views,  counsel  recites  the  history  of  Oamp 
Stambaug  in  Wyoming  Territory. 

It  appears  that  in  1870,  the  Secretary  of  War  established  said  mili- 
tary post,  which  was  laid  off  as  a  reservation  and  included  all  the  terri- 
tory within  one  mile  of  the  flagstaff  erected  at  the  post.  In  1881,  the 
Secretary  of  War  notified  the  Secretary  of  the  Interior  that  said  post, 
being  no  longer  needed  for  military  purposes,  had  been  discontinued* 
In  said  communication  he  expressed  the  opinion  that,  inasmuch  as 
there  had  been  no  formal  reservation  of  the  lands  included  therein  by 
the  President,  the  same  might  be  restored  to  the  public  domain,  as  other 
lands,  without  the  consent  of  Congress. 

The  Secretary  of  the  Interior  concurred  in  this  opinion,  and  said 
lands  were  treated  as  having  been  restored  to  the  public  domain  by  the 
act  of  abandonment,  and  the  subsequent  notification  on  the  part  of  the 
Secretary  of  War. 

I  am  unable  to  see  wherein  the  correspondence  above  referred  to  sus- 
tains the  contention  of  counsel,  for  while  it  may  be  true  that  a  military 
post,  established  by  the  Secretary  of  War,  may  be  restored  to  the  public 
domain  with  less  formality  than  if  it  had  been  reserved  by  a  formal 
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order  of  the  President,  stUl,  the  Secretary  of  War  had  authority  to 
establish  cantonment  Brooke,  and  by  virtue  of  snch  establishment  the 
lands  upon  which  it  was  located,  were  not  subject  to  entry  so  long  as 
unrelinquished. 

Where  a  military  post  or  cantonment  is  established  upon  the  public 
domain,  whether  the  same  be  for  temporary  purx)Oses,  or  permanent 
occupation  by  the  military,  if  it  be  done  by  competent  authority,  the 
lands  included  therein  are  not  subject  to  entry  until  properly  restored 
to  the  public  domain. 

If  the  Secretary  of  War  has  the  authority  to  establish  a  military 
post,  it  follows  that  during  the  time  that  the  lands  included  therein 
are  occupied  for  military  purposes,  they  are  not  subject  to  be  disposed 
of  under  the  pre-emption  laws.  In  the  case  of  Wilcox  v.  Jackson  (13 
Pet,  498),  it  is  held  as  follows: 

The  President  speaks  and  acts  through  the  heads  of  the  several  departments  in 
relation  to  subjects  which  appertain  to  their  respective  duties.  Both  military  posts 
md  Indian  a£fairs,  including  agencies,  belong  to  the  War  Department.  Hence,  we 
consider  the  act  of  the  War  Department  in  requiring  this  reservation  to  be  made, 
as  being  in  legal  contemplation  the  act  of  the  President;  and,  consequently,  that 
the  reservation  thus  made  was  in  legal  effect,  a  reservation  made  by  order  of  the 
President,  within  the  terms  of  the  act  of  Congress. 

It  is  further  held  in  said  case  as  follows: 

But  we  go  further,  and  say  that,  whensoever  a  tract  of  land  shaU  have  onoe  been 
legaUy  appropriated  to  any  purpose,  from  that  moment  the  land  thus  appropriated 
becomes  severed  from  the  mass  of  public  lands,  and  that  no  subsequent  law  or 
proclamation,  or  sale,  could  be  construed  to  embrace  it  or  to  operate  upon  it,  although 
no  reservation  were  made  of  it. 

The  counsel  for  the  Hackley  heirs  farther  contend  that  the  canton- 
ment did  not  cover  the  whole  of  the  one  hundred  and  sixty  acres  to 
which  Hackley's  claim  attached,  and  that  the  appropriation  by  the 
military  did  not,  therefore,  extinguish  his  claim  to  that  portion  which 
lay  outside  of  the  limits  of  the  cantonment. 

Counsel  insists  that  inasmuch  as  the  buildings  erected  for  the 
accommodation  of  Oantonment  Brooke  were  located  upon  what  is  now 
known  as  lot  9,  of  said  tract,  the  said  encampment  was  therefore  lim- 
ited to  the  spot  upon  which  said  buildings  were  erected. 

This  is  untenable,  for  the  reason  that  it  was  necessary  for  the  con- 
venience of  the  military  to  appropriate  a  considerable  area  of  the  pub- 
lic domain  for  wood,  water  and  other  purposes,  and  the  fact  that 
Hackley  was  qected  from  his  entire  claim  was  itself  an  appropriation 
thereof. 

In  accordance  with  the  views  thereinbefore  expressed,  therefore^  the 
claim  of  the  Hackley  heirs  is  denied. 

The  provisions  of  the  act  just  mentioned  have  no  application  in 
adjusting  any  claim  made  to  the  land  in  controversy,  for  the  reason 
that  said  lands  had  been  segregated  and  occupied  by  troops  in  canton- 
menty  for  two  years,  at  the  date  of  its  passage. 
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It  seems  to  me  that  the  proper  disx)08itioii  of  said  lands  is  governed 
by  the  provisions  contained  in  the  act  of  August  18, 1856  (11  Stat,  87), 
which  provide  that  all  lands  heretofore  reserved  for  military  pQri)oses 
in  the  State  of  Florida,  etc.,  <^  shall  be  disposed  of  and  sold  in  the  same 
manner  and  under  the  same  regulations  as  other  public  lands  of  the 
United  States." 

For  the  purposes  of  the  present  inquiry,  it  is  not  necessary  to  go 
into  the  details  of  the  history  of  the  Fort  Brooke  military  reservation 
until  the  time  of  its  final  restoration  to  the  public  domain  in  January, 
1883. 

On  March  22, 1883,  the  local  officers  at  Gainesville,  Florida,  received 
an  approved  diagram  of  the  subdivision  into  seven  lots  of  the  land 
formerly  embraced  in  said  reservation.  On  April  2,  thereafter,  said 
officers  were  directed  to  allow  no  entries  upon  any  land  within  said 
reservation.  In  the  interval  which  elapsed  between  the  22d  of  March, 
and  the  2d  of  April,  1883,  said  lands  were  open  to  entry  unless  it  was 
incumbent  upon  the  Commissioner  to  place  the  lands  upon  the  market 
in  the  manner  provided  in  the  act  of  1846,  which  contains  the  following 
provision  in  the  fifth  section  thereof:  (Section  2455  B.  S.) 

It  shall  and  may  be  lawAil  for  the  Commissioner  of  the  General  Land  Office  to 
order  into  market,  after  due  notice  without  the  formality  and  expense  of  a  procla- 
mation of  the  President,  aU  lands  of  the  second  class,  though  heretofore  unpro- 
claimed  and  unoffered,  and  such  other  isolated  or  disconnected  tracts  or  parcels  of 
uuoffered  lands,  which,  in  his  Jadgment,  it  would  he  proper  to  expose  to  sale  in  like 
manner:  Provided,  That  public  notice  of  at  least  thirty  days  shall  be  given  by  the 
land  officers  of  the  district  in  which  such  lands  may  be  situated,  pursuant  to  the 
direction  of  the  Commissioner  aforesaid.    (9  Stat.,  51.) 

It  will  be  observed  that  the  foregoing  provision  is  discretionary  with 
the  Oommissioner,  inasmuch  as  it  is  a  matter  left  to  his  judgment. 
Beside,  it  was  the  practice  of  the  Department  prior  to  October,  1885, 
to  recognize  the  validity  of  homestead  and  pre-emption  claims  made 
immediately  upon  the  filing  of  township  plats;  and  in  cases,  also  where 
laDds  have  been  restored  to  the  public  domain  by  acts  of  forfeiture, 
homestead  and  pre-emption  claims  have  been  allowed  to  take  effect 
immediately  after  the  passage  of  such  acts. 

On  the  2d  of  October,  1885,  Commissioner  Sparks,  with  the  approval 
oi  Secretary  Lamar,  issued  instructions  to  registers  and  receivers  (4 
L.  D.,  202),  which  provide  as  follows: 

Hereafter  when  approved  plat  of  the  survey  of  any  township  is  transmitted  to 
yoQ  by  the  surveyor-general,  you  will  not  re»;ard  such  plat  as  officially  received  at 
ftDd  filed  in  your  office,  until  the  following  regulations  have  been  complied  with : 

First,  You  will  forthwith  post  a  notice  in  a  conspicuous  place  in  your  office, 
Bpecifying  the  township  that  had  been  surveyed  and  stating  that  the  plat  of  survey 
will  be  filed  in  your  office  on  a  day  to  be  fixed  by  you  and  named  in  the  notice, 
which  shall  be  not  less  than  thirty  days  from  the  date  of  such  notice,  and  that  on 
ftud  after  such  day  you  will  be  prepared  to  receive  applications  for  the  entry  of 
lands  in  such  township,  etc. 

It  seems  that  the  foregoing  instructions  were  issued  for  the  reason 
that  prior  to  said  date  it  had  been  the  practice  of  the  Department 
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to  recognize  the  validity  of  filiags  and  entries  immediately  after  tlie 
plat  of  survey,  made  by  the  surveyor-general,  was  received  at  the 
local  office.  If,  before  that  time,  the  reception  of  the  plat  of  soTTey 
sent  by  the  surveyor-general  to  the  local  ofiScers  was  regarded  as  a 
sufficient  reason  for  the  acceptance  of  filings  and  entries,  much  more 
would  the  reeei)tion  of  a  plat  of  survey  sent  to  the  local  office  by  the 
GouuuissioTier  of  the  General  Land  office  be  regarded  as  such. 

In  the  case  at  bar,  the  plat  of  survey  sent  by  the  Oommissioner  of 
the  (General  Land  Office  was  received  at  the  local  office  on  the  22d  day 
of  Marcli,  1883. 

It  may  be  that  the  land  included  within  the  Fort  Brooke  military 
reservation  is  an  isolated  and  disconnected  tract  within  the  meaning 
of  the  act  of  1846,  but  when  such  a  tract  belongs  to  the  public  domain, 
it  is  nevertheless,  open  to  settlement  under  the  public  land  laws  at  all 
times  before  the  Commissioner  proceeds  with  the  disposition  of  the 
same,  under  the  provisions  of  said  act.  If,  therefore,  a  qualified  entry- 
man  applies  to  make  homestead  entry  upon  such  a  tract,  while  it  belongs 
to  the  public  domain  and  before  any  steps  have  been  taken  by  tlie 
Commissioner  to  dispose  of  the  same  under  the  authority  given  him  by 
said  act,  his  application  should  be  allowed.  After  such  an  entry  has 
been  allowed  and  such  a  tract  has  been  in  that  manner  segregated,  the 
Commissioner  has  no  authority  to  dispose  of  it  in  any  other  manner. 

The  discretionary  power  vested  in  the  Commissioner  by  said  act  of 
1846,  must  be  exercised  before  the  segregation  of  the  land.  After  an 
entry  has  been  allowed,  the  rights  of  the  entryman  become  vested  and 
the  provisions  of  the  above  mentioned  act  must  be  construed  in  har- 
mony with  them. 

In  Vol.  2,  L.  D.,  606,  Secretary  Teller,  in  treating  of  the  question 
relating  to  the  Fort  Brooke  military  reservation,  comes  to  the  conclu- 
sion that  the  entry  and  filings  made  thereon,  after  the  22d  of  March, 
1883,  were  premature.    It  is  held  in  said  case  that — 

The  act  of  1856  and  section  2364  must  be  read  together.  Together  they  make  the 
general  law  for  the  diuposition  by  you  of  these  Florida  military  reservations,  and 
claimants  are  charged  with  notice  of  the  whole  law  upon  the  subject. 

Section  2364  of  the  Revised  Statutes  reads  as  follows : 

Whenever  any  reservation  of  public  lands  is  bronght  into  market,  the  Commis- 
sioner of  the  General  Land  Office  shall  fix  a  minimum  price  not  less  than  one  dollar 
and  twenty-five  cents  per  acre,  below  which  such  lands  shall  not  be  disposed  of. 

It  will  be  observed  that  the  above  recited  act  is  limited  in  its  terms 
to  reservations  "brought  into  market." 

The  act  of  1856,  provides  that  military  reservations  in  Florida,  after 
being  placed  under  the  control  of  the  General  Land  Office,  are  "to  be 
disposed  of  and  sold  in  the  same  manner  and  under  the  same  regula- 
tions as  other  public  lands  in  the  United  States." 

Now,  "public  lands  in  the  United  States"  are  disposed  of  in  various 
ways.    On  July  2, 1864,  the  date  of  the  passage  of  the  act  embodied 
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in  section  2364,  public  lands  were  disposed  of  under  the  homestead  and 
pre  eniption  laws,  and,  when  the  Comuilssiouer  so  directed,  certain 
lands  were  brought  into  market  and  sold  to  the  highest  bidder. 

Said  section  being  limited  by  its  own  terms  to  the  manner  of  dispo- 
sition last  mentioned,  has  no  application  except  in  those  cases  where  the 
Commissioner  in  the  exercise  of  his  discretion  under  the  law,  had 
brought  lands  into  the  market  to  be  sold  at  public  auction.  This  cou- 
Btruction  is  obvious  unless  it  be  held  that  the  act  of  1856,  contemplates 
that  no  military  reservation  in  Florida  shall  be  disposed  of  in  any  other 
way  than  by  public  sale.  I  am  of  the  opinion  that  the  principle  of 
construction  employed  in  the  decision  above  mentioned,  is  untenable. 
Under  the  authority  vested  in  the  Commissioner  of  the  General  Land 
Office  by  the  acts  of  1846  and  1856,  and  by  section  2364  of  the  Revised 
Statutes,  he  might  have  brought  into  market  and  disposed  of  the  same 
at  public  auction,  the  lands  included  in  the  Fort  Brooke  military  reser- 
vation ;  but  he  was  not  compelled  to  do  so  and  up  to  this  time  has  miule 
no  effort  to  have  the  same  disposed  of  in  that  manner.  It  was  legitimiite, 
also,  to  dispose  of  said  reservation  under  the  homestead  and  pre-emp- 
tion laws,  and  when  the  same  was  restored  to  the  public  domain,  as 
hereinbefore  mentioned,  it  was  subject  to  entry  under  said  laws.  Sec- 
tion 2364  of  the  Revised  Statutes,  has  no  application  to  tlie  dispo- 
sition of  the  same  unless  the  Commissioner  of  the  General  Land  Oftice, 
in  the  exercise  of  his  discretion^  has  seen  proper  to  bring  said  reserva- 
tion into  market. 

The  Fort  Brooke  military  reservation,  at  one  time,  included  all  the 
lands  within  sixteen  miles  square,  and  in  1883  it  had  been  reduced  by 
former  relinquishment  to  less  than  one  hundred  and  fifty  acres.  Almost 
the  whole  of  said  original  reservation  has  been  disposed  of  under  the 
homestead  and  pre-emption  laws.  The  fact  that  the  land  in  controversy 
has  become  very  valuable  is  no  reason  for  the  introduction  of  a  differ- 
ent rule  from  that  which  has  been  uniformly  observed  by  the  Depart- 
ment in  the  disposition  of  other  reservations  prior  to  the  act  of  1884. 

I  am  of  the  opinion,  therefore,  that  the  lands  in  controversy  were 
open  to  entry  fi'om  March  22  to  April  2d,  1883,  the  day  on  which  the 
local  officers  were  instructed  to  allow  no  entries  on  the  same. 

The  claims  of  all  the  other  parties  at  interest  are  based  upon  a])pli- 
cations  made  on  and  subsequent  to  the  22d  day  of  March,  1883.  The 
homestead  entry  of  E.  S.  Carew,  the  husband  of  the  claimaTit  Mrs.  L. 
W.  Carew,  was  the  first  application  made  after  the  lands  were  restored 
to  the  public  domain,  and  unless  there  was  some  sufficient  legal  reason 
for  the  rejection,  should  have  been  allowed. 
In  the  departmental  decision  complained  of  it  is  held  as  follows: 

The  finding  of  the  local  officers  and  your  office,  that  the  entry  of  Carew  and  the 
settlement  of  Mather  were  not  made  in  good  faith^  is  supported  by  the  evidenoe, 
and  their  claims  were  properly  rejected* 
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I  have  searched  the  record  with  a  view  of  ascertaining,  if  x>ossible, 
the  disclosures  therein  that  go  to  impeach  the  good  faith  of  E.  S.  Carew, 
and  I  have  failed  to  find  any  admissible  or  competent  evidence  that 
justifies  the  conclusion  reached  in  said  decision. 

The  rejection  of  the  claim  of  Mrs.  L.  W.  Carew  seems  to  have  been 
predicated  upon  the  testimony  of  J.  T.  Lesley,  who  appeared  as  witness 
in  behalf  of  the  city  of  Tampa. 

Lesley  testified  that  Senator  Gall  notified  him  that  he,  the  Senator, 
had  instructed  E.  S.  Carew  to  make  pre-emption  or  homestead  ui)on 
the  reservation,  and  had  instructed  one  Carlisle  to  make  cash  entry  on 
the  same,  in  order  to  secure  it  for  the  people  of  Tampa.  He  also 
informed  witness  that  he  had  instructed  Dr.  Carew  to  draw  upon  him, 
Call,  for  the  money.  This  Carew  did.  Witness  paid  the  draft  drawn 
by  Carew  u])on  Senator  Call.  A  few  days  afterward  Carew  informed 
witness  that  he  had  received  a  telegram  from  Senator  Call  to  make 
homestead  entry  upon  said  reservation  and  to  draw  upon  him.  Call,  for 
the  money.  Carew  told  witness  that  he  would  turn  over  the  homestead 
or  pre-emption  to  the  people  of  Tampa  or  would  continue  the  same,  or 
prove  it  up.  Witness  explained  to  Carew  why  it  was  that  he  was 
requested  to  make  the  homestead,  which  was  to  forestall  speculation 
until  Congress  could  pass  an  act  donating  it  to  the  city  of  Tampa. 
Witness  and  others  thought  best  to  have  the  reservation  homesteaded 
and  to  let  the  town  have  what  it  wanted.  Witness  explained  to  Carew, 
who  was  interested  in  the  scheme,  what  amount  witness  thought  the 
city  of  Tampa  would  be  satisfied  with.  Witness,  after  consultation  with 
parties  interested  and  members  of  the  town  council,  thought  it  best 
that,  if  Dr.  Carew  would  agree  to  carry  out,  in  good  faith,  such  an 
arrangement  and  divide  up  the  reservation  as  per  agreement,  he,  Carew, 
should  continue  on  the  place.  Witness  told  Dr.  Carew  that,  and  Carew 
acquiesced  in  the  arrangement. 

Carew,  witness  and  others,  intended  at  the  end  of  six  months,  to 
commute  this  land,  put  it  in  under  the  commutation  act,  and  divide  it 
out  among  the  parties  interested  as  per  agreement.  Witness  after- 
wards called  upon  Carew  to  have  an  interview  about  the  matter,  and, 
to  his  avstonishment,  Carew  refused  to  do  anything. 

Carew  then  said  he  was  the  only  person  who  had  any  rights  and  that 
he  intended  to  retain  them.  Witness  answered  that  wliile  Carew  might 
defeat  the  town  of  Tampa  and  the  "balance  of  us"  from  getting  this 
land,  or  any  part  of  it,  witness  thought  "we  would  be  able  to  do  the 
same  with  him,"  having  no  disposition  to  do  anything  of  the  kind  but 
simply  asking  that  the  agreement  thus  made  be  carried  out  in  good 
faith. 

Carew  refused  to  do  so.  Carew  remained  in  the  house  secured  for 
him  up  to  the  time  of  his  death;  his  widow  has  lived  in  the  same  Uouse 
ever  since.  Witness  had  no  controversy  or  correspondence  with  Carew 
on  or  before  the  22d  day  of  March,  1883,  relative  to  the  reservation  or 
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homestead  thereon.  According:  to  the  agreement,  witness  had  with 
Garew,  the  reservation  was  to  be  divided  into  six  parts:  Oarew  to  have 
one^  the  town  of  Tampa  one^  W.  B.  Henderson  one;  S.  M.  Sparkman 
one;  J.  A.  Henderson  one;  and  witness  one.  Tampa  was  to  make  its 
selection  and  the  balance  to  be  divided  equally  among  the  other  five. 
Parties  interested  were  to  pay  all  the  expenses  and  Dr.  Oarew  was  to 
comply  with  tbe  homeste.'id  law  in  regard  to  residence  and  cultivation* 

After  the  failure  to  secure  the  laud  in  1883  there  was  a  scrip  entry 
made  upon  it  by  W.  B.  Henderson,  and  by  him  the  same  proposition 
was  made  to  tbe  city  of  Tampa.  Witness  owned  an  interest  in  this 
scrip  after  that  time;  witness's  son  now  owns  said  interest. 

Oarew  died  in  1886. 

It  will  be  observed  that  at  the  time  of  the  trial  Oarew  had  been  dead 
several  years,  and  that  the  witness  was  an  interested  party  in  the 
transaction  in  regard  to  which  he  testified. 

In  the  statute  of  Florida,  Ohap.  101^  Sec.  24,  it  is  provided  as  follows: 

No  person  offered  as  a  witness  in  any  court  or  before  any  officer  acting  Jadioially, 
shaU  be  exdnded  by  reason  of  his  interest  in  the  event  of  the  action  or  proceedings^ 
or  because  he  is  a  party  thereto ;  provided,  however,  that  no  party  to  snoh  action  or 
proceeding,  nor  any  person  interested  in  the  event  thereof,  nor  any  person  from^ 
through,  or  under  whom  any  such  party  or  interested  person  derives  any  interest  or 
title  by  assignment  or  otherwise,  shall  be  examined  as  a  witness  in  regard  to  any 
transaction,  or  communication  between  such  witness  and  the  person  at  the  time  of 
Buoh  examination  deceased,  insane  or  lunatic,  against  the  executor,  administrator, 
heir-at-law,  next  of  kin,  assignee,  or  committee  of  sach  insane  person  or  lunatic; 
etc. 

Besides  it  will  be  observed  that  the  witness  testified  that  he  and 
Oarew  were  parties  to  a  scheme  which  involved  perjury  on  the  part  of 
Dr.  Oarew  and  subornation  of  perjury  on  the  part  of  the  witness  him- 
self. When  Dr.  Oarew  made  his  homestead  entry  he  was  compelled  to 
swear  that  the  same  was  done  not  for  the  benefit  of  any  other  person^ 
pernonsj  or  corporation.  He  was  also  compelled  to  swear  that  he  was 
^^not  acting  as  agent  for  any  person,  corj)oration  or  sjmdicate  in  mak* 
ing  such  entry,  nor  in  collusion  with  any  person,  corporation  or  syndi- 
cate to  give  them  the  benefit  of  the  land  entered  or  any  part  thereof," 
etc 

The  scheme  testified  to  by  the  witness  was  utterly  inconsistent  with 
the  affidavit  which  had  to  accompany  the  homestead  application  of 
Oarew,  and  the  moral  culpability  implied  on  the  part  of  a  witness  who, 
according  to  his  own  showing,  testified  in  a  revengeful  spirit,  because 
the  other  party  to  such  a  contract  refused  to  carry  out  the  same,  is  suf- 
ficient to  discredit  his  testimony  in  the  absence  of  any  other  legal  reason. 
In  my  opinion  the  testimony  of  J.  T.  Lesley,  in  so  far  as  it  goes  to 
impeach  the  good  faith  of  E.  S.  Oarew,  is  inadmissible  from  a  legal 

standpoint,  and  harmless  because  of  its  other  infirmities.    There  being 

no  other  obstacle  in  the  way  of  the  claim  of  Mrs.  Oarew,  I  am  of  the 

opinion  that  it  should  be  allowed. 


58  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

The  legislature  of  Florida  in  the  year  1889  merged  the  towns  of  Tampa 
and  I^orth  Tampa  into  one  corporation  and  extended  the  limits  of  the 
city  so  as  to  inclade  the  redaced  military  reservation,  and  upon  this 
legislative  enactment  the  city  of  Tampa  bases  its  claim  to  said  reserva- 
tion to  be  used  as  a  public  park  and  for  other  purposes. 

The  testimony  failiug  to  show  that  any  considerable  i)ortion  of  the 
same  was  used  and  occupied  for  trade  and  business,  the  said  claim 
was  properly  rejected  in  the  opinion  under  review. 

To  avoid  confusion  I  note  that  by  the  diagram  approved  by  your  oflBce 
and  transmitted  to  the  local  office  in  1883,  Fort  Brooke  was  divided 
into  seven  lots,  numbered  8,  9,  10,  12,  13,  14  and  16.  According  to 
the  public  survey,  lots  8,  9,  and  10,  fall  within  Sec.  24,  T.  29  S.,  R.  18 
E.;  lots  numbered  12, 13,  and  14,  fall  in  Sec.  19,  T.  29  S.,  R.  19  B.,  and 
lot  numbered  16  falls  within  Sec.  18,  T.  29  8.,  R.  19  B.,  Gainesville, 
Florida. 

On  the  22d  day  of  March,  1883,  the  day  on  which  the  lands  included 
in  the  Fort  Brooke  reservation  were  opened  to  entry,  Louis  Bell  was 
residing  upon  that  subdivision  known  as  lot  No.  8,  Sec.  24,  T.  29  S.,  R. 
18  E.,  intending  to  make  the  same  his  permanent  home.  He  was  quali- 
fied and  sought  to  assert  his  settlement  rights  by  an  application  to  file 
prior  to  the  order  in  which  the  local  officers  were  directed  to  allow  no 
entries  upon  said  lands.  The  claim  of  the  heirs  of  Bell  might  properly 
be  rejected  upon  the  technical  ground  that  the  land  in  controversy 
was,  at  that  time,  included  in  the  homestead  entry  of  Carew,  but  inas- 
much as  said  homestead  claim  was  subsequently  limited  so  as  to 
exclude  the  lot  or  subdivision  upon  which  Bell  resides,  and  inasmuch 
as  there  is  no  other  claimant  to  said  legal  subdivision  who  has  a  superior 
right  to  Bell,  and  for  the  further  reason  that  his  good  faith  calls  for 
the  exercise  of  the  supervisory  power  of  the  Department,  the  same  will 
be  upheld,  but  limited  to  said  subdivision. 

The  telegram  sent  from  your  office  on  the  2d  of  April,  1883,  to  the 
local  officers  directing  them  to  allow  no  entries  upon  lands  within  said 
reservation,  was  doubtless  made  upon  the  idea  that  said  lands  could 
not  be  disposed  of  otherwise  than  by  being  brought  into  market  and 
sold  at  public  auction. 

There  being  now  no  reason  why  said  order  should  remain  longer  in 
force,  especially  in  view  of  the  fact  that  the  claims  of  Carew  and  Bell, 
both  of  which  were  of  record  or  oflfered  prior  to  the  date  of  said  order, 
Include  the  most  valuable  lands  in  the  reservation  aforesaid,  the  same 
is  hereby  revoked. 

The  claims  of  Julius  Osesar  to  lot  No.  13,  and  of  Martha  Stillings, 
wife  and  heir  of  Andrew  Stillings,  deceased,  to  lot  No.  12,  of  Sec.  19, 
T.  29  S.,  R.  19  E.,  and  that  of  Frank  Jones  to  lot  No.  16,  Sec.  18,  T.  29  S., 
R.  19  K'.,  are  in  the  same  condition  as  that  of  Louis  Bell,  with  the 
exception  that  said  claims  were  asserted  subsequent  to  the  date  of  the 
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order  from  your  office  directing  that  no  entries  be  allowed  upon  the 
lands  of  said  reservation. 

The  settlement  rights  of  Osesar,  Stillings,  and  Jones  had  attached 
prior  to  the  date  of  said  order,  and  were  simply  held  in  abeyance  by  it. 
You  will,  therefore,  direct  that  their  claims  be  allowed  to  the  lots  or 
subdivisions  upon  which  they  respectively  resided,  should  there  be  no 
intervening  reason  in  either  case  for  a  different  disposition  of  said  lota. 

The  claim  of  W.  B.  Henderson  to  locate  Gerard  scrip  on  lots  "Nos.  8 
and  9,  Sec.  24,  T.  29  S.,  E.  18  E.,  must  be  denied  on  account  of  its  con- 
flict with  the  prior  rights  of  Louis  Bell  and  Mrs.  Oarew. 

The  declaratory  statement  of  Daniel  Mather  was  properly  rejected 
in  the  light  of  the  record  which  discloses  the  fact  that  he  never  con- 
templated making  liis  permanent  home  upon  any  land  inside  the  Fort 
Brooke  reservation,  and  that  he  abandoned  his  claim  in  1885. 

The  remaining  lot  in  said  reservation,  to  wit,  lot  No.  14,  Sec.  19,  T. 
29  S.,  R.  19  B.,  was  settled  upon  by  B.  B.  Chamberlin  on  the  7th  of 
July,  1883,  an'd  upon  that  settlement  he  bases  his  claim. 

The  order  emanating  from  your  office  directing  the  local  officers  to 
allow  no  entries,  was  no  bar  to  initiating  a  settlement  claim,  and  said 
order  having  been  herein  revoked,  his  claim  will  be  allowed  to  said  lot, 
should  there  be  no  other  legal  obstacle  in  the  way  of  his  perfecting  the 
same. 

It  will  be  observed  that  I  have  recognized  the  settlement  rights  of 
Bell  and  others,  in  this  case,  and  the  question  might  arise  that  since 
the  settlement  of  Bell,  for  instance,  was  made  prior  to  the  homestead 
entry  of  Carew,  and  his  rights  thereunder  were  asserted  by  him  within 
the  time  prescribed  by  law,  that  his  claim  would  be  superior  to  that  of 
Oarew,  whose  settlement  began  from  his  entry. 

A  settler  is  defined  to  be — 

A  person  who  intending  to  initiate  a  claim  nnder  any  law  of  the  United  States, 
for  the  disposition  of  the  pnblio  domain,  does  some  act  connecting  himRelf  with  the 
particular  tract  claimed,  said  act  being  equivalent  to  an  announcement  of  such 
intention,  and  from  which  the  public  generally  may  haye  notice  of  his  claim.  (2  L. 
D.,  628.) 

In  the  light  of  this  definition,  the  record  discloses  no  act  on  the  part 
of  Mr.  Bell,  or  the  other  claimants,  which  connects  him  or  any  of  them, 
''with  the  particular  tract  claimed,"  outside  of  the  lots  or  subdivisions 
upon  which  they  respectively  reside,  until  after  the  same  was  covered 
by  Carew's  entry. 

I  recognize  the  rulings  of  the  Department  that  where  an  entryman 
is  claiming  a  quarter- section  of  land  and  has  made  settlement  upon 
cue  torty-acre  tract  of  the  quarter-section  which  he  claims,  that  his 
settlement  rights  will  be  construed  to  cover  the  whole  of  the  technical 
subdivision. 

This  rule,  however,  is  limited  by  the  condition  that  it  must  appear 
that  the  entryman  intended  to  claim  the  particular  technical  sub- 
divlBion  which  embodies  the  tract  upon  which  he  has  made  settlement. 
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If  it  should  appear,  for  instance,  that  a  person  has  made  a  settle- 
meut  upon  one  quarter  of  some  particular  section  of  public  land,  and 
intends  to  claim  a  portion  also  of  some  other  section,  then  the  role 
above  referred  to  does  not  apjily. 

In  order  to  avail  himself  of  such  a  claim  his  acts  of  settlement  must 
cover  the  whole  tract. 

Now  the  Fort  Brooke  military  reservation  includes  portions  of  three 
separate  sections  of  public  laud,  A  claimant,  therefore,  who  seeks  to 
acquire  title  to  the  whole  of  said  reservation,  must  show  such  acts  of 
settlement  as  extend  to  the  entire  tract. 

But  it  may  be  suggested  that  the  legal  subdivision  upon  which  Bell 
resides,  according  to  general  public  survey,  is  the  same  as  that  upon 
which  Carew  resides,  and  that  under  a  proper  construction  of  the  rule 
hereinbefore  discussed,  the  settlement  rights  of  Bell  should  be  held  to 
extend  at  least  to  cover  the.  lots  upon  which  Carew  resides. 

The  reply  is  that  Mr.  Bell  has  never  limited  his  claiqi  to  any  tech- 
nical quarter-section  of  land,  and  the  rule  applies  to  such  claimants 
only. 

The  decision  under  review,  for  the  reasons  hereinbefore  mentioned, 
is  set  aside  and  you  will  direct  that  the  lands  formerly  included  within 
the  Fort  Brooke  military  reservation  be  disposed  of  in  accordance  with 
this  opinion. 


HOMESTEAI>-.SOLDIEBS»    DECLABATOBY  STATEMENT. 

Teuman  Wheeleb. 

A  soldiers'  homestead  declaratory  statement  filed  by  an  authorized  agent  of  the  aol- 
dier,  and  abandoned,  exhausts  the  homestead  right  of  the  soldier. 

Secretary  Smith  to  the  Opmmusioner  of  the  General  Land  Office,  July  12^ 
(J.  I.  H.)  1894.  (P.  W.O.) 

I  have  considered  the  appeal  by  Truman  Wheeler  from  your  office 
decision  of  March  13,  1893,  denying  his  ax^plication  to  make  homestead 
entry  for  the  W.  J  NE.  J.and  W.  J  SE.  J,  Sec.  31,  T.  129  K,  R.  52  W., 
Watertown  land  district,  South  Dakota,  for  the  reason  that  he  had 
exercised  his  homestead  right  under  soldiers'  declaratory  statement 
filed  April  19,  1892,  for  the  SE.  i,  Sec.  7,  T.  129  N.,  B.  61  W.,  Fargo 
land  district,  North  Dakota. 

The  points  raised  by  the  appeal  are  sufficiently  stated :  first,  that  the 
filing  of  the  soldiers'  declaratory  statement  does  not  exhaust  tiie  home- 
stead right;  and,  second,  claimant  should  not  be  held  bound  for  the 
filing  of  the  declaratory  statement  under  the  facts  and  circumstances 
attending  the  filing  of  the  same. 

The  lands  involved  are  a  portion  of  the  Sisseton  and  Wahpeton 
Indian  reservation  which  was  opened  to  entry  on  April  16, 1892. 
Wheeler  was  at  this  time  residing  in  the  State  of  Minnesota^  and  being 
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desirous  of  entering  a  tract  of  these  lands  he  authorized  one  J.  H. 
Moyioua  to  make  a  filing  for  him  of  good  agricultural  land. 

It  appears  from  an  affidavit  by  Movious  that  he,  after  examination, 
selected  the  liTB.  J,  Sec.  2,  T.  129  K,  E.  53  W.,  as  the  tract  to  be  filed 
for  in  Wheeler's  name,  but  that  due  to  delay  in  the  forwarding  of  the 
papers  empowering  him  to  make  safd  filing,  which  papers  did  not  reach 
him  until  April  17, 1892,  and  being  Sunday  he  was  obliged  to  wait 
until  the  next  day  before  filing  the  same;  that  when  he  reached  the 
local  ofQce  he  found  that  a  filing  had  been  made  for  the  land  intended 
to  be  filed  for  in  Wheeler's  name,  and  he  thereupon  selected  for  Wheeler, 
without  examination,  the  said  SB.  J  of  Sec.  7,  T.  129  K,  R.  51 W.,  for 
which  he  made  soldiers'  declaratory  statement,  as  before  stated. 

It  appears  from  the  affidavit  of  Wheeler,  duly  corroborated,  that  the 
last  mentioned  tract  is  unfit  for  cultivation,  and  that  after  examining 
said  tract  he  selected  the  tract  embraced  in  the  application  under 
consideration,  upon  which  he  has  since  built  a  house  and  otherwise 
improved  the  land. 

It  has  been  uniformly  held  since  the  circular  of  December  15, 1882 
(1  L.  B.,  648),  that  a  soldier  will  be  held  to  have  exhausted  his  home- 
stead right  upon  the  filing  and  abandonment  of  a  homestead  declara- 
tory statement. 

The  sole  question  for  consideration  is,  therefore,  whether  Wheeler  is 
bound  by  the  action  of  Movious  in  making  the  filing  for  the  said  SE.  ^ 
of  Sec.  7,  T.  129  K,  B,  61  W. 

It  is  admitted  that  Wheeler  authorized  Movious  to  make  filing  in 
his  name,  and  that  the  selection  of  the  tract  was  left  to  Movious;  act- 
ing under  this  authority  he  made  the  filing,  as  before  described,  and, 
while  he  does  not  appear  to  have  made  a  good  selection,  yet  as  Wheeler 
left  the  selection  of  the  land  to  Movious,  he  is  bound  by  his  action. 

The  fact  that  Wheeler  has,  since  applying  for  the  land  first  described, 
made  improvements  thereon,  can  in  no  wise  alter  his  status.  Being 
bound  by  the  filing  made  by  Movious,  his  rights  under  the  homestead 
law  were  thereby  exhausted,  and  I  must  therefore  affirm  your  office 
decision  denying  his  appUcation  in  question. 


TIMBSB  CUI«TURB  SNTBY— COMMUTATION— ITNAIi  PROOF. 

OOON  V.  Babebtt. 

Final  proof  taken  witltoat  pubUoation  of  notice  can  not  be  accepted  in  the  commn- 
tation  of  a  timber  cnltnie  entry  nnder  section  1^  act  of  March  8, 1891. 

Seoretary  Smith  to  ihe  Oommissumer  of  the  General  Land  Office^  July  12^ 
(J.  L  H.)  1894.  (J.  L.) 

I  haye  considered  the  appeal  of  Gteorge  'S.  Barrett  ftom  your  office 
dedsiou  of  May  16,  1893,  in  the  above  entitled  case,  affirming  the 
decision  of  the  looal  officers  and  rejecting  Barrett^s  final  proof  under 
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his  tiraber  culture  entry  No.  1601,  for  lot  15,  of  Sec.  3,  T.  17  S.,  IL  1  E., 
Los  An|::eles  land  district,  Califoruia,  containing  44.45  acres. 

On  December  29,  188G,  Barrett  made  timber-culture  entry  of  said 
land.'  On  or  about  November  14,  1891,  he  filed  in  the  local  ofSce  an 
application  to  make  final  proof,  which  is  not  to  be  found  in  the  files 
before  me.    The  register  advised  him — 

No  publication  was  required,  as  his  entry  was  made  prior  to  September  12, 1887; 
and  that  he  could  go  before  the  United  States  Commissioner  at  San  Diego  at  any 
time  most  convenient  to  that  officer  and  himself|  with  two  of  the  witnesses  named 
in  the  application,  and  make  said  proo^  using  this  letter  as  his  authority  therefor. 

This  was  erroneous.  See  Circular  of  Instructions  of  April  27, 1891 
(12  L.  D.,  405) ;  Ooinmissioner's  letter  of  April  29, 1892,  and  Secretary's 
letter  of  June  2,  1893  (IG  L.  D.,  482). 

On  December  23, 1891,  Barrett  with  two  witnesses  went  before  the 
deputy  clerk  of  the  superior  court  of  San  Diego  County,  California,  and 
made,  signed  and  swore  to  three  irregular  and  imperfect  papers  intended 
to  be  oflfered  as  final  proof.  On  or  about  July  14, 1892,  Barrett  filed  in 
the  local  office  notice  of  his  intention  to  commute  and  make  final  proof 
in  support  of  his  claim  under  the  act  of  March  3, 1891  (26  Stat.,  1095), 
and  that  said  proof  would  be  made  before  United  States  court  commis- 
sioner M.  L.  Ward,  at  San  Diego,  California,  on  August  30,  1892. 
Said  notice  was  duly  published  in  a  newspaper.  On  that  day  James 
Coon  filed  his  protest  against  Barrett's  final  proof,  alleging: 

1.  That  said  Barrett  has  not  complied  with  the  law  as  per  the  Revised  Statutes  of 
the  United  States. 

2.  That  the  said  entry  has  been  made  for  speculation  and  not  in  good  faith;  and 

3.  That  the  entryman  has  faUed  to  plow,  plant  and  ooltivate  each  year  the  requi- 
site nnmber  of  forest  trees  to  couiply  with  the  said  statnte. 

'No  witnesses  being  present  on  August  30, 1892,  Barrett  filed  with 
the  Commissioner  the  "  original  proof  taken  before  the  clerk  without 
notice  of  publication,  on  December  29, 1891,"  as  aforesaid,  and  by  con- 
sent of  parties  a  continuance  was  granted  until  October  18, 1892.  On 
October  17, 1892,  Barrett  made  his  non-mineral  affidavit  before  M.  L. 
Ward,  XT.  B.  commissioner.  And  on  October  22, 1892,  said  papers  were 
filed  as  Barrett's  commutation  final  proof,  and  were  promptly  rq'ected 
by  the  local  officers. 

Barrett  appealed,  and  on  March  16,  1893,  your  office  affirmed  the 
decision  of  the  locsd  officers.  Barrett  has  appealed  to  this  Depart- 
ment. 

On  August  30,  1892,  the  day  fixed  by  publication,  Barrett  produced 
no  witnesses,  and  offered  as  fipal  proof  only  the  papers  sworn  to  before 
the  clerk  on  December  23, 1891.  On  October  18, 1892,  the  day  to  which 
the  hearing  was  adjourned,  he  offered  nothing  else  except  his  non- 
mineral  affidavit.  He  rested  his  case  upon  that  showing.  There  was 
no  need  for  further  appearance  or  further  evidence  by  the  protestant^ 
The  papers  offered  as  final  proof  were  irregular  and  insufficient  in 
form  and  in  substance,  and  were  properly  rejected. 

Your  office  decision  is  hereby  affirmed. 


DECISIONS   RELATING  TO  THE  PUBLIC   LANDS.  63 

SWAMP  LANDS-PERIODICAL  OVERFLOW. 

State  of  Obeoon  bt  al  v.  Mothershead. 

Lands  sabject  to  periodloal  overflow,  bat  nsefiil  for  cnltivation  upon  the  recession 
of  the  water,  are  not  swamp  lands,  within  the  meaning  of  the  swamp  land 
grant. 

Scci'etary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  12^ 
(J.  I.  H.)  1894.  (F.  W.  0.) 

I  have  considered  the  appeal  by  the  State  of  Oregon  and  Henry 
Wilier,  its  transferee,  from  your  oflBce  decision  of  November  14,  1892, 
rejecting  the  claim  made  to  the  N  W.  J  of  Sec.  17,  T.  24  8.,  E,  31  E., 
Burns  land  district,  Oregon,  as  swamp  land. 

On  September  13, 1883,  the  State  selected  this  tract,  with  other 
lauds,  on  account  of  the  swamp  land  grant  which  was  extended  to 
Oregon  by  the  act  of  March  12,  1860. 

This  case  arose  upon  an  application  by  Stonewall  J.  Mothershead  to 
file  pre-emption  declaratory  statement  for  the  land,  presented  June  22, 
1887,  and  recorded  as  declaratory  statement  No.  2746. 

Under  circular  letter  "K",  of  December  13,  1886,  (5  L.  D.,  279), 
notice  of  said  adverse  claim  was  given  the  governor,  who,  on  July  13, 
1887,  filed  a  protest,  but  requested  that  a  hearing  be  not  ordered  in 
the  matter  until  after  the  land  had  been  examined  and  reported  upon 
by  an  agent  from  your  office,  in  conjunction  with  one  on  behalf  of  the 
State. 

In  accordance  with  said  request,  a  special  agent  of  your  ofiftce, 
together  with  an  agent  of  the  State,  after  due  examination,  reported, 
under  oath,  classifying  this  tract  as  swamp  land. 

Hearing  was  afterwards  ordered,  and  February  16, 1891,  was  fixed 
for  day  of  trial,  and  after  continuance,  the  case  was  heard  April  23, 
1891. 

Upon  the  testimony  adduced,  the  local  officers  found  that  this  tract 
was  not  swamp  land  on  March  12, 1860,  and  upon  appeal,  your  office 
decision  sustained  that  of  the  local  office. 

An  appeal  brings  the  case  before  this  Department* 

This  township  was  surveyed  in  1875,  and  the  field  notes  upon  the 
section  lines  show  the  land  to  be  level,  soil  first  rate,  good  grass,  and 
liable  to  overflow. 

The  testimony  shows  that  a  stream  runs  diagonally  across  the  south- 
western part  of  this  quarter  section,  which  is  designated  in  the  testi- 
mony as  the  west  fork  of  the  Silvies  River. 

It  is  shown  that  this  land  has  been  at  times  overflx)wed,  generally 
during  spring  freshets.  The  present  condition  of  the  land  is  generally 
^y  and  good  crops  of  hay  cannot  be  harvested  without  irrigation. 

The  condition  of  the  land  on  March  12^  1860^  is  the  matter  for  deter- 
mination. 
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Was  the  land  on  that  date  so  ^^wet''  as  to  be  rendered  thereby  onflt 
for  cultivation  t 

Lands  subject  to  periodical  overflow,  but  usefiil  for  cultivation  upon 
the  recession  of  the  waters,  are  not  swamp  lands,  within  the  meaning 
of  the  swamp  land  grant. 

<  l^one  of  the  witnesses  produced  on  either  side,  have  any  knowledge  as 
to  the  character  of  these  lands  in  1860. 

Those  produced  by  the  State  claim  to  have  a  knowledge  of  the  land 
antedating  those  offered  by  the  pre-emption  claimant,  but  their  testi- 
mony is  of  little  or  no  value  in  determining  the  actual  character  of  the 
land  in  1860. 

Under  the  circular  of  December  13, 1886,  supraj  the  burden  of  proof 
is  upon  the  State  to  establish  the  character  of  the  land  on  March  12, 
1860.  The  present  character  of  this  land  is  admitted  not  to  be  '<  swamp 
land",  and  crops  cannot  be  successfully  raised  without  irrigation. 

There  is  no  evidence  to  show  that  this  land  has  been  reclaimed  by 
artificial  means,  but  on  the  contrary,  the  claimant  in  part  accounts  for 
the  former  overflows,  by  showing  that  the  river  had  been  dammed,  and 
that  since  the  dams  have  been  removed,  the  overflows  have  been  less 
frequent. 

I  must  hold,  from  a  careful  consideration  of  the  testimony,  that  the 
State  has  failed  to  show  that  this  tract  was  <^ swamp"  land  on  March 
12, 1860,  within  the  meaning  of  said  act,  and  therefore  affirm  your 
decision,  and  direct  that  its  selection  be  cancelled. 


BVIDBNCB— POWBR  OF  ATTORNEY-CHIPPKWA  SCRIP, 

HABTHAN  V.  WABBEN  BT  AL. 

A  deposition,  under  the  laws  of  Minnesota,  taken  for  the  reason  that  the  witness 
cannot  be  prodnced  at  the  trial,  is  not  admissible  in  eyidence,  where  said  witness 
is  present  at  the  hearing,  thoagh  he  may  then  refiise  to  testify. 

A  power  of  attorney,  executed  and  delivered,  that  does  not  contain  the  name  of  the 
appointee,  is  with  an  implied  authority  to  complete  the  instrument,  and  make  It 
effectual,  by  filling  in  the  blank,  where  it  is  apparent  that  such  was  the  inten- 
tion of  the  party  executing  the  power. 

The  right  to  select  eighty  acres  of  land  accorded  to  the  mixed  bloods  of  the  Chip- 
pewas  of  Lake  Superior  by  the  seventh  clause  of  article  2,  of  the  treaty  of  Sep- 
tember 30,  1854,  is  not  dependent  upon  actual  residence,  at  the  date  of  said 
treaty,  among  or  contiguous  to  said  Chippewas;  nor  do  the  provisionB  of  said 
treaty  prohibit  the  sale,  prior  to  patent,  of  land  located  by  power  of  attorney 
under  such  right  of  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July20y 
J.  I.  E.)  1894.  {0.  W.  P.) 

On  the  21st  of  May^  1892^  the  Department  directed  a  hearing  in  the 
case  of  Emil  Hartman  «.  James  H.  Warren  et  dl.f  then  entitled  Hyde 
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€t  al.  V.  TVarren  et  al.  (14  L.  D,,  676),  (affirmed  on  review,  in  15  L.  D., 
415),  iu  these  words: 

Upon  a  careful  consideration  of  the  whole  matter,  I  conclude  that  the  allegations 
set  forth  in  Hartuian's  contest  affidavit  are  sufficient  to  require  a  hearing  to  he  had 
to  afford  him  an  opportunity  to  prove  the  same;  that  the  other  applications  of  con- 
test mast  be  held  to  await  the  result  of  said  contest;  that  Hyde  can  claim  nothing  ' 
by  virtue  of  his  pre-emption  claim  for  said  NE.  i  of  the  S W.  i  as  against  the  govern- 
ment, because  it  has  been  decided  by  the  Department  that  his  said  settlement  claim 
was  illegal,  'which  decision  was  affirmed  on  review. 

TLe  land  involved  in  this  controversy  is  lot  7,  and  the  FE.  J  of  the 
SW.  i  of  Sec.  30,  T.  63  K,  B.  11  W.,  Duluth  land  district,  Minnesota. 

On  March  19, 1889,  Hartman  filed  his  affidavit  of  contest,  which  is  as 
follows: 

Ist.  Said  pretended  location  was  not  made  by  said  James  H.  Warren,  to  whom 
said  certificate  of  scrip  was  issued. 

2d.  Said  pretended  location  was  not  made  for  the  benefit,  or  in  the  interest  of  said 
James  H.  Warren^  for  whose  benefit,  and  in  whose  interest,  said  certificate  was 
issued. 

3d.  Said  James  H.  Warren  was  not  entitled  by  law  to  make  a  location  of  said 
laud. 

4th.  That  prior  to  the  time  of  said  attempted  location,  said  James  H.  Warren,  for 
a  valuable  consideration  to  him  paid,  had  parted  with  said  certificate  of  scrip,  and 
that  in  order  to  effectuate  the  bargain  and  sale  by  him  made,  and  to  evade  the  express 
prohibition  of  the  law,  and  aid  and  permit  his  vendees  to  accomplish  by  circumlo* 
cution  and  subterfuge,  a  fraud  and  imposition  upon  the  officers  of  the  law,  had 
signed  and  acknowledged  certain  powers  of  attorney,  one,  to  locate  the  land,  and  the 
other,  to  sell  the  same  after  its  location,  which  your  petitioner  verily  believes  to  have 
been  iUegal  and  void,  in  that  they,  at  tne  time  of  the  said  pretended  execution  and 
delivery,  were  not  complete,  and  as  subsequently  used  by  said  vendees  before  the 
public  officers  of  the  United  States  to  wit:  No  attorney  (naming  him)  was  inserted 
in  either  of  said  letters  of  attorney,  and  no  certain  or  definite  description  of  land 
was  described  in  either  of  them,  all  of  which  such  acts  were  in  violation  of  the  act 
of  Congress  aforesaid,  and  in  contravention  of  the  rules  and  regulations  of  the 
Department. 

5th.  That  for  some  time  prior  to  the  pretended  location,  as  your  petitioner  is 
informed  and  believes,  said  certificate  and  powers  of  attorney  were  in  the  open  mar- 
ket for  sale  at  Duluth,  Minn.,  by  C.  d'Antremont,  Jr.,  a  resident  of  Duluth,  and  the 
business  associate  or  partner  of  the  said  J.  H.  Sharp,  the  pretended  attorney  in  fact 
of  said  James  H.  Warren,  and  that  said  J.H.  Sharp  well  knew  at  the  time  of  his 
pretended  location,  that  his  alleged  principal  had  no  interest  in  the  said  certificate 
of  scrip,  and  was  to  get  no  interest  whatever  in  the  lands  which  he  attempted  to 
locate  in  said  scripee^s  name  with  said  scrip. 

6tb.  Your  petitioner  has  been  informed  that  James  H.  Warren  was  some  years  ago 
(about  the  time  of  the  location,  as  aforesaid)  Secretary  of  the  Home  Missionary 
Society,  residing  in  San  Francisco,  California;  that  he  was,  under  the  7th  clause  of 
the  2d  Article  of  the  treaty  of  September  30,  1854,  entitled  to  80  acres  of  land ;  but 
your  petitioner  alleges  that  there  was  no  warrant  of  law  for  any  location,  as 
attempted  to  be  made  in  his  name  in  the  Duluth  land  office,  October  15,  1885.  That 
the  certificate  of  identity,  or  so-called  scrip,  which  was  issued  to  him  by  the  Com* 
missioner  of  Indian  Affairs,  npon  its  face  expressly  declared  that  any  assignment, 
^e,  pledge  or  mortgage  of  the  same,  would  not  be  recognized  as  valid  by  the  United 
States,  nor  any  right  accraing  under  it.  This  was  violated  and  disregarded,  as  said 
Bcrip  was  located  in  the  interest,  and  for  the  benefit,  of  Fred  F.  Huntress,  Samuel 
1801— VOL  19- 
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C.  BrowD,  JoliQ  Paulson,  Eristian  Kortgnard,  and  not  in  any  sense  for  the  benefit  of 
said  Wnrreu,  either  present  or  prospectiv^e. 

7th.  I'oT  the  reason  that  said  selection  has  not  received  the  sanction  of  the  Presi- 
dent of  the  Unitccl  States 

8th.  For  the  reason  that  the  right  of  any  person  entitled  nnder  the  7th  clause  of 
the  2d  Article  of  the  treaty  of  September  30,  1854,  to  take  land,  is  purely  &  personal 
right,  and  wa«  uot  asserted  by  him  in  person,  or  by  any  person  duly  authorized  for 
his,  said  Warren's  own  personal  use  and  benefit. 

9th.  For  the  reason  that  said  James  H.  Warren  was  not  the  only  party  interested 
in  the  said  location. 

A  hearing  was  had,  and  much  testimony  taken.  The  register  and 
receiver  decided  against  the  contestant,  and  recommended  a  dismissal 
of  the  contest  and  the  patenting  of  the  Warren  location.  The  contest- 
ant appealed.  Yonr  office  confirmed  the  judgment  of  the  local  officers. 
The  contestant  now  appeals  to  the  Department. 

I  will  brietiy  go  over  the  facts  of  the  ca«e.  It  has  been  the  subject 
of  two  appeals  to  the  Department,  and  has  been  twice  argued  orally. 

It  now  comes  before  the  Department  after  all  the  facts  have  been 
brought  out  in  the  testimony,  and  fully  elucidated  by  the  arguments  of 
counsel. 

September  30, 1854,  (10  Stat.,  1109)  a  treaty  was  made  by  the  United 
States,  through  commissioners,  with  the  Chippewa  Indians  of  Lake 
Superior  and  the  Mississippi,  and  th^  nation  ceded  to  the  United 
States  their  title  and  interest  in  and  to,  their  lands  lying  east  of  a 
certain  boundary  therein  described. 

Many  reservations  were  made  in  favor  of  certain  bands,  and  indi- 
vidual Ohippewas,  and  by  the  seventh  clause  of  the  second  Article,  it 
is  provided  that : 

Each  head  of  a  family,  or  sii]j|;le  person,  OFer  twenty  one  years  of  age  at  the 
present  time,  of  mixed  bloods,  belonging  to  the  Chippewas  of  Lake  Superior,  shaU 
be  entitled  to  80  acres  of  land,  to  be  selected  hy  them  under  the  direction  of  the 
President,  and  which  shall  be  secured  to  them  by  patent  in  the  usual  form. 

January  20, 1876,  the  Commissioner  of  Indian  Affairs,  Mr.  Smith, 
reported  to  the  Secretary  of  the  Interior  that  he  had  received  a  com- 
munication, addressed  to  Hon.  T.  W.  Ferry,  from  Eev.  J.  H.  Warren, 
dated  at  San  Francisco,  December  18, 1 874,  relative  to  his  claim  to  enter 
eighty  acres  of  land,  as  a  mixed-blood  Chippewa  of  Lake  Superior, 
under  the  seventh  clause  of  the  second  Article  of  the  treaty  of  Sep- 
tember 30, 1864,  with  certified  proof,  or  declaration,  filed  by  Senator 
Ferry,  with  the  Commissioner  of  the  General  Land  Office,  and  by  him 
referred  to  the  Indian  Office.  The  Commissioner  recommended  that, 
as  there  was  no  Indian  Agent  nearer  than  Round  Valley,  before  whom 
Warren  could  make  proof,  as  required  by  departmental  order  of  March 
19,  1872,  and  as  he  was  personally  known  to  Senator  Ferry  and  him- 
self as  being  a  mixed  blood  Chip])ewa  of  Lake  Superior,  and  entitled 
to  the  benefits  of  the  treaty  of  1854,  the  departmental  order  should  be 
80  far  modified  in  his  case  as  to  permit  the  substitution  of  the  certifl- 
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cate  of  the  Commissioner  of  Indian  Affairs,  for  the  action  required,  to 
be  taken  before  the  local  Indian  Agent,  which  should  entitle  him  to 
locate  land  under  the  treaty,  and  enter  by  proper  description  the  tract 
he  may  desire;  and  that  the  General  Land  Office  be  instructed  to 
notify  the  registers  of  the  proper  land  offices,  of  the  action  in  the  case. 
January  21, 1875,  the  Secretary  of  the  Interior,  Mr.  Delano,  approved 
this  rf^commendation,  and  directed  the  Oommissioner  of  Indian  Affairs 
to  advise  the  Commissioner  of  the  General  Land  Office  of  his  action, 
and  to  request  him  to  notify  the  registers  of  the  proper  land  offices 
accordingly. 

January  22, 1875,  the  Oommissioner  of  Indian  Affairs  certified  that 
Warren  was  personally  known  to  him,  and  that  he  was  satisfied  that 
he  was  one  of  the  persons  entitled  to  locate  land  under  the  treaty  with 
the  Chix>pewa  Indians.  He  also  stated  that  it  was  authorized  by  the 
Secretary  of  the  Interior,  in  a  letter  to  the  office  of  Indian  Affairs, 
dated  January  21, 1875,  to  be  deposited  with  the  registers  of  the  land 
offices  within  whose  districts  the  land  is  situated,  to  which  the  benefi- 
ciary under  the  treaty  is  entitled,  in  lieu  of  the  action  required  by 
de\)artmental  decision  of  March  19, 1872,  to  be  taken  before  the  local 
Indian  Agent. 

And  in  a  letter  to  Senator  Ferry,  dated  on  the  same  day,  he  informs 
him  that  he  therewith  returns  the  certified  proof  or  declaration  of  War- 
ren, with  his  certificate  endorsed  thereon,  which  he  says  was  author- 
ized by  the  Secretary  in  his  letter  of  the  21st  instant,  (of  which  he 
encloses  a  copy)  to  be  substituted  in  this  case  for  the  action  required 
by  the  depai-tmental  order  of  March  19, 1872,  to  be  taken  before  the 
Indian  Agent. 

February  9, 1875,  the  Commissioner  of  the  General  Land  Office,  Mr, 
Burdette,  addressed  a  letter  to  the  registers  and  receivers  of  the  land 
offices  at  Buluth,  St.  Cloud,  Toxlon  Falls,  Alexandria  and  Detroit, 
Minnesota,  instructing  them,  should  the  certificate  of  the  Commis- 
sioner of  Indian  Affairs  in  this  case,  be  presented  to  either  of  them  for 
the  purpose  of  making  a  selection,  to  aUow  the  entry  to  be  made,  pro- 
ceeding in  the  matter  as  provided  for  in  cases  where  the  certificate  of 
the  Indian  Agent,  for  which  it  is  to  be  substituted,  shall  be  i>resented. 
So  the  matter  rested,  until  some  time  in  the  year  1884,  when  the 
certificate  of  the  Commissioner  of  Indian  Affairs,  endorsed  on  the 
affidavit  of  Warren,  above  referred  to,  together  with  the  letter  of  the 
Secretary  of  the  Interior,  referred  to  by  the  Commissioner  of  Indian 
Aftairs,  in  his  letter  to  Senator  Ferry  of  January  22, 1875,  which  is 
also  annexed  to  the  papers,  and  a  blank  power  of  attorney  from 
Warren,  to  locate  land  under  the  treaty  with  the  Chippewas,  and  a 
power  of  attorney  to  sell,  also  without  the  name  of  the  appointee,  and 
without  a  description  of  the  land  to  be  sold,  both  signed  and  acknowl- 
^ged  on  the  23d  of  August,  1833,  came  into  the  hands  of  Mr.  Charles 
d'Autremont,  Jr.,  of  Duluth. 
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IMr.  (VAutremont  testified  that  they  were  sent  to  him  by  a  Mr.  Bruce 
of  Chippewa  Falls,  or  Eau  Claire,  Wisconsin,  to  use,  to  dispose  of,  or 
to  enter  the  land  and  sell  it,  and  account  to  him.  He  did  not  distinctly 
remember  which.  Mr.  d'Autremont  was  not  able  to  dispose  of  the 
so-called  scrip  for  some  time.  He  told  people  he  had  some  scrip,  that 
would  enter  eighty  acres  of  land,  or  so.  But  he  finally,  in  the  early 
part  of  1885,  or  the  close  of  1884,  came  to  some  agreement,  through  a 
Mr.  J.  H.  Sharp,  who  was;  or  had  been,  his  paruier  in  the  land  busi- 
ness,  to  dispose  of  the  scrip,  or  the  land  located  under  it.  The  testi- 
mony is  very  indistinct  upon  that  point. 

The  powers  of  attorney  being  deficient,  Mr.  d'Autremont  procured 
new  powers  of  attorney  from  Mr.  Warren,  through  the  Mr.  Bruce  who 
had  deposited  the  papers  with  him'.  The  new  powers  of  attorney  were 
executed  by  Mr.  Warren  before  a  notary  public,  in  San  Francisco, 
California,  on  the  20th  of  January,  1885. 

Here  a  question  is  raised  as  to  whether  the  powers  of  attorney  con- 
tained the  name  of  Joseph  H.  Sharp,  as  attorney  to  execute  the  powers, 
at  the  time  of  their  acknowledgment  by  Mr.  Warren.  Mr.  d'Autre- 
mont's  recollection  is  very  indistiuct  on  the  subject.  He  says,  *'  At 
this  length  of  time  I  could  not  state  positively  as  to  that"  "  It  might 
have  had  Mr.  Sharp^s  name  in,  when  it  was  sent  on  to  him  (Mr. 
Warren.")  "I  didn't  write  Mr.  Sharp's  name  in",  but  "  he  (Sharp) 
might  at  my  direction  have  done  so." 

Mr.  Wjirren,  in  his  deposition,  taken  for  the  contestant,  under  a 
commission  to  California,  who  swore  that  he  then  had  no  interest  in 
the  controversy,  states  that  it  is  his  distinct  impression  that  the  power 
of  attorney  executed  by  him  in  January,  1885,  had  Mr.  Sharp's  name 
in  it,  when  he  executed  it.  Further  on  in  his  deposition,  he  says,  "  I  do 
assert  that  the  second  powers  of  attorney  were  fully  filled  up  as  to  the 
name  of  J.  H.  Sharp,  the  appointee." 

I  do  not  consider  the  deposition  of  Mr.  Sharp,  in  perpetuam  rei  memo^ 
riam,  offered  at  the  hearing,  for  it  is  clearly  inadmissible. 

Mr.  Sharp  was  present  at  the  hearing,  but  refused  to  testify,  on  the 
ground  that  he  *^had  no  other  information  in  this  case  except  what  was 
obtained  professionally  while  acting  professionally  for  my  (his)  clienf. 
Afterwards  he  said,  "I  will  correct  the  statement  by  saying,  profes- 
sionally as  an  attorney." 

The  grounds  on  which  a  deposition  in  perpetimm  m^y  betaken  in  the 
State  of  Minnesota,  are  set  forth  in  the  Statutes  of  that  State,  in  the 
16th  section  of  chapter  73,  as  follows: 

When  a  witness  whose  testimony  is  wanted  in  any  civil  cause  pending  in  this 
State,  lives  more  than  thirty  miles  from  the  place  of  trial,  or  is  about  to  go  out  of 
the  State  and  not  return  in  time  for  trial,  or  is  so  sick,  infirm,  or  aged  as  to  make  it 
probable  he  will  not  be  able  to  attend  at  the  trial. 

It  is  Obvious  that  this  deposition  was  taken  under  a  state  of  facts 
which  no  longer  existed  at  the  time  of  the  trial  before  the  register  and 
^.ceiver^  for  the  witness  was  then  present,  attending  the  triaL 
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But  section  27  provides  that: 

No  depoBition  shall  be  used  if  it  appears  that  the  reaaou  for  taking  it  no  longer 
exists;  provided,  that  if  the  party  producing  a  deposition  in  such  case  shows  any 
sufficient  cause  for  using  such  deposition,  it  may  be  admitted. 

Does  the  deposition  fall  under  this  proviso!  The  proviso  would  seem 
to  refer  to  the  causes  mentioned  in  the  16th  section.  For  it  can  hardly 
be,  that  a  deposition  taken  under  that  section  which  so  carefully  speci- 
fies the  circumstances  under  which  such  deposition  may  be  taken,  can 
be  used  under  circumstances  other  than  some  of  the  circumstances 
enumerated,  though  not  the  reason  given  for  taking  it. 

But  if  it  be  conceded  that  this  is  not  a  correct  interpretation  of  the 
law,  is  it  a  sufficient  reason  for  receiving  the  deposition,  that  the  wit- 
ness, although  present  in  court,  refused  to  be  sworn  f 

It  is  impossible  to  admit  the  proposition  that  the  fact  that  a  witness 
refuses  to  testify,  is  a  sufficient  legal  cause  to  receive  a  deposition  which 
was  taken  solely  for  the  reason  that  it  was  within  the  range  of  proba- 
bility that  he  could  not  be  produced  at  the  trial. 

Then  is  it  a  sufficient  cause  to  admit  the  deposition  of  the  witness, 
that  he  stated  at  the  trial  that  his  only  information  on  the  subject  of 
the  case  resulted  from  communications  made  to  him  professionally  as 
the  attorney  of  Warren t  This  ground  for  receiving  the  deposition  is 
as  unsound  as  the  other.  For  the  objection  to  receiving  his  testimony  at 
the  hearing,  on  the  ground  of  privilege,  applies  as  strongly  to  his 
deposition,  which  was  objected  to  on  that  ground  by  Mr.  Hanks,  as 
attorney  for  Mr.  Warren. 

Then  a  copy  of  the  record  of  the  notary  public  before  whom  Mr.  War- 
ren acknowledged  the  powers  of  attorney,  of  January,  1885,  was  offered 
iu  evidence  to  prove  that  Sharp's  name  was  not  in  them  at  the  time  of 
their  acknowledgment. 

By  the  laws  of  California,  (2  Hittell's  Code,  paragraph  11,920)  entries 
in  officialbooks  are  made  jjWwa/acjie  evidence  of  the  facts  therein  stated. 
By  paragraph  794  (1  Hittell)  notaries  public  are  required  to  keep  a 
record  of  the  parties  to,  date  and  character  of  every  instrument 
acknowledged  or  proved  before  them.  This  record,  if  admitted,  would 
seem  to  throw  doubt  upon  the  correctness  of  Mr.  Warren's  recollection 
on  the  subject. 

But  even  if  Mr.  Warren  is  mistaken,  and  the  powers  of  attorney  did 
not  contain  the  name  of  the  appointee,  when  Mr.  Warren  sent  them 
to  Mr.  d'Autremout,  through  Mr.  Bruce,  it  was  with  an  implied  author- 
ity to  complete  the  instruments  by  filling  in  the  blanks,  and  so  make 
tbem  effectual.  Smith  v.  Crooker  (5  Mass.,  539);  Ex-parte  Kirwin  (8 
Cowen,  118);  Vlietu.  Camp  (13  Wis.,  198);  State  v.  Young  (23  Minn., 
551);  Drewry  v.  Foster  (2  Wall.,  24);  Allen  i\  Withrow  (110  U.  S.,  119). 
Mr.  d'Autremout  testified  that  he  delivered  the  scrip  to  Mr.  Sharp 
**  to  enter  a  piece  of  land  with."  When  asked  if  he  gave  it  to  Mr.  Sharp 
to  enter  land  with  in  his  own  behalf,  he  replied  "  In  my  own  behalf— 
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no  —I  never  owned  the  scrip.''  When  asked  whether  he  had  any  iiiti-t . 
est  in  the  scrip,  he  replied  "I  had  an  interest  to  get  uiy  pay  for  the 
trouble  I  had  been  put  to  about  the  matter,  and  I  also  would  have  to 
account  to  Mr.  Buuce,  the  man  who  left  it  with  me;  he  would  hold  me 
personally  responsible." 

He  further  testified  that  he  gave  the  scrip  to  Mr.  Sharp,  and  as  he 
understood,  Sharp  entered  a  piece  of  land  with  it,  and  deeded  the  land 
under  the  power  sell,  and  gave  him  (d'Autremont)  a  check  from  the 
man  to  whom  he  deeded  the  land  for  this,  and  another  piece  of  laud 
at  the  same  time;  that  he  sent  the  purchase  money,  after  deducting 
his  commission  for  his  trouble,  which  he  thinks  was  (40  or  $50,  to  Mr. 
Bruce. 

Mr.  Warren  testified  that  he  received  the  money.  He  says  he  received 
it  through  his  brother,  to  whom  he  originally  sent  the  scrip,  to  locate 
it  and  sell  the  land;  that  he  ^'  did  not  receive  anything  until  the  land 
was  sold,  according  to  my  (his)  knowledge  and  belief." 

The  records  of  the  land  office  at  Duluth  show  that,  on  the  15th 
of  October,  1885,  James  H.  Warren,  by  Joseph  H.  Sharp,  his  attorney 
in  fact,  located  the  land  in  controversy.  On  the  following  day,  namely, 
October  16, 1885,  Sharp,  as  attorney  in  fact  for  Warren  and  wife,  exe- 
cuted and  acknowledged  a  quit  claim  deed  of  the  land  to  Kristian  Kort- 
guard. 

Kristian  Kortguard  was  examined  on  the  part  of  the  contestant,  and 
testified  that  he  resides  at  Minneapolis,  and  is  a  banker;  that  the  land 
in  question  was  purchased  by  F.  F.  Huntress,  S.  Leavitt  and  himself, 
under  an  agreement  between  them,  which  is  in  evidence.  That  he  had 
nothing  to  do  with  the  transaction  personally;  that  it  was  conducted  by 
Fred.  F.  Huntress;  that  he  knew  nothing  about  the  entry  or  location 
of  the  land;  thai  he  never  bought  or  held  any  scrip  or  certificate  of 
location  in  the  name  of  Warren,  or  any  other  person. 

Huntress  and  Leavitt  were  examined  in  behalf  of  the  defendants, 
but  it  is  not  necessary  to  recite  their  testimony.  It  confirms  the  testi- 
mony of  Mr.  Kortguard.  Mr.  Huntress  swears  that  Sharp  located  the 
land  for  Warren,  and  then  deeded  it  to  him.  Further  on,  he  says  the 
deed  was  to  Mr.  Kortguard. 

This  is  a  sufficient  narrative  of  the  facts,  and  raises  two  questions 
which  it  is  necessary  to  decide,  under  the  affidavit  of  contest. 

1.  Was  Warren  entitled  to  the  eighty  acres  of  land,  under  the  treaty, 
as  the  head  of  a  family,  or  single  person,  over  twenty-one  years  of 
age  at  the  date  of  the  treaty  of  mixed  blood,  belonging  to  the  Chipi)e- 
was  of  Lake  Superior  t 

2.  Did  the  location  of  the  land  under  the  power  of  attorney  from 
Warren  to  Sharp,  give  Warren  such  an  ownership  of  the  land  as  enti- 
tled him  to  sell  it  to  Kortguard  and  his  associates  t 

It  appears  that  February  23, 1856,  Mr.  Hendricks,  then  Commissioner 
of  the  General  Land  Office,  in  a  communication  to  the  Secretary  of  the 
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Interior,  Mr.  McClelland,  after  stating  that  there  is  no  provision  In  the 
treaty  under  consideration,  for  the  issuing  of  scrip  or  land  certificate, 
and,  in  his  judgment,  no  law  for  it,  expressed  the  belief  that  the  plan 
of  issuing  them,  if  adopted,  would  be  fraught  with  many  evils  in  opening 
the  door  to  speculation  and  irregularities.  In  his  opinion,  the  treaty 
contemplated  ownership  and  possession  by  the  Indians  personally, 
and  was  designed  to  guard  against  any  transfer  of  their  right  before 
the  issaing  of  the  patent.  March  3, 1856,  Secretary  McClelland  trans- 
mitted  Mr.  Hendrick's  letter  to  the  Commissioner  of  Indian  Affairs, 
with  this  endorsement  thereon:  "Sec'y  remarks,  'Let  mem's  be  given 
In's  as  proposed,  but  with  clause  expressly  and  decidedly  vs.  any  trans- 
fer, mortgage,  &c.  Patent  to  be  given  to  the  Indians,  not  in  any  wise 
to  inure  to  the  benefit  of  any  one  but  the  Ind.  and  his  heirs'."  (Half 
Breed  Scrip,  Chippewas  of  Lake  Superior,  p.  38). 

March  12, 1856,  the  Commissioner  of  Indian  Affairs,  in  a  letter  to 
the  Secretary,  recommended  the  issuance  ot  scrip  as  the  most  practi- 
cable method  of  disposing  of  the  half  breed  claims,  and  enclosed  a  form 
of  certificate,  which  was  approved  by  the  Secretary.    July  10, 1856, 
Secretary  McClelland,  in  reply  to  a  letter  from  the  Commissioner  of 
Indian  Affairs,  dated  July  8, 1856,  stating  that  the  construction  placed 
upon  the  treaty  by  the  Indian  OflBce  was,  that  its  provisions  can  only  be 
extended  to  such  mixed  bloods  of  the  Chippewas  of  Lake  Superior,  as 
resided  among,  or  contiguous  to,  the  various  bands  of  those  Indians, 
as  distinguished  from  the  Chippewas  of  Michigan,  and  the  Chippewas 
of  the  Mississippi,  and  asking  his  opinion  as  to  the  construction  to  be 
given  to  the  treaty,  as  far  as  it  related  to  the  lands  to  be  selected  by 
the  mixed  bloods  belonging  to  the  tribe,  stated  that  the  Department 
should  be  as  liberal  in  carrying  into  effect  the  stipulations  of  said 
Article,  as  the  terms  of  the  treaty  will  admit;  that  the  Indian  Bureau 
understood  what  was  intended,  and  that  intention  should  be  carried  out 
without  regard  to  mere  technicalities.    (H.  B.  S.  C.  of  L.  S.,  p.  40). 

September  3, 1857,  Hon.  H.  H.  Eice,  in  a  letter  to  the  Indian  Office, 
presented  the  applications  of  Elizabeth  and  Theodore  Borup  and  Sophia 
Ghamplin,  claiming  as  mixed  bloods  of  the  Chippewas  of  Lake  Superior, 
which  were  not  granted.  Marchl9, 1863,  Senator  Rice  again  addressed  a 
letter  to  the  Commissioner  of  Indian  Affairs,  requesting  a  reconsidera- 
tion of  their  claims.  Whereupon,  the  Commissioner,  Mr.  Dole,  on  the 
25th  of  March,  1863,  wrote  to  the  then  Secretary,  Mr.  Usher,  submit- 
ting Mr.  Bice's  letter  to  his  consideration,  and  stating  that  from  the 
evidence,  there  can  be  no  doubt  that  the  claimants  are  mixed-blood 
Chippewas  of  Lake  Superior;  that  their  claims  had  been  rejected  on 
the  ground  that  the  treaty — 

Only  extended  to  such  mixed  bloodi^  of  the  Chippewas  of  Lake  Superior,  as  resided 
among,  or  contignouB  to,  the  various  bands  of  those  Indians,  as  distinguished  from 
fhe  Chippewas  of  Michigan  and  Mississippi ;  whereas  it  appears  that  the  claimants 
in  question  reside  neither  among  nor  contiguous  to  the  Chippewas  of  Lake  Supe- 
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That  it  was  doubtful  if  that  allegation  was  sustained  by  tbe  proof; 
but  granting  that  it  was,  it  was,  in  his  opinion,  a  forced  construction 
of  the  treaty,  to  require  that  mixed  bloods  should  reside  "  among  or 
contiguous  to"  the  Indians,  in  order  to  be  entitled  to  the  benefits  of  its 
provisions;  that  as  to  the  question  of  residence,  there  was,  as  he  con- 
ceived, no  ambiguity  in  the  language  of  the  treaty;  nor  was  there  any 
expression  requiring  a  resort  to  collateral  evidence  in  order  to  ascertain 
its  meaning.  Secretary  Usher,  on  the  18th  of  May,  1863,  returned  the 
papers,  approving  the  claims  of  Elizabeth  and  Theodore  Borup,  but 
rejecting  that  of  Sophia  Champlin,  because  she  appeared  to  be  under 
twenty-one  years  of  age.    (H.  B.  S,  0.  of  L.  8.,  pp.  41-42). 

This  decision  of  the  Department  overruled  the  practice  of  the  Indian 
Office,  and  scrip  was  thenceforth  issued  to  persons  of  mixed  bloods, 
without  regard  to  their  residence,  the  only  requirement  being  satis- 
factory evidence  that  the  claimants  were  mixed  bloods  belonging  to  the 
Chippewas  of  Lake  Superior,  twenty-one  years  of  age  or  heads  of  fami- 
lies, at  the  date  of  the  treaty.    (H.  B.  8.  0.  of  L.  8.,  p.  7). 

March  19, 1872,  Secretary  Delano,  in  a  letter  to  the  Commissioner  of 
Indian  Affairs,  condemned  the  rule  of  evidence  adopted  by  the  Indian 
Office,  under  the  decision  of  Secretary  Usher,  remarking  that  it  had 
led  to  frauds,  irregularities  and  illegalities,  and  directed  that  it  be 
reversed,  adding  these  words; 

Believing,  as  1  do,  that  no  one  is  entitled  to  the  benefits  of  the  7th  clause,  unless 
he  "belonged"  to  the  Chippewas  of  Lake  Superior,  at  the  date  of  the  treaty.  The 
words  of  said  7th  clause  are,  ''  belonging  to  the  Chippewas  of  Lake  Superior,''  and 
in  order  to  receive  the  benefits  thereof,  the  party  entitled  must  have  been  in  the 
condition  therein  specified,  at  the  date  of  the  treaty. 

There  is  not  a  tittle  of  evidence  to  contradict  the  sworn  statement  of 
Mr.  Warren  of  December  18, 1874,  that  he  was  a  person  of  mixed  blood, 
belonging  to  the  Chippewas  of  Lake  Superior,  and  at  the  date  of  the 
treaty  of  lawful  age,  and  the  head  of  a  family.  In  his  deposition,  he 
swears  that  he  was  born  in  1819,  at  the  mouth  of  the  Montreal  Eiver, 
Northwest  Territory,  south  shore  of  Lake  Superior  j  that  in  1850,  he 
went  to  California  in  the  employment  of  the  American  Home  Mission- 
ary Society,  as  its  missionary,  and  has  been  there  ever  since;  that 
when  he  was  six  years  old  his  father  died,  and  he  was  placed  by  his 
uncle,  who  was  his  guardian,  at  school  at  Mackinaw,  Michigan;  that 
at  the  age  of  sixteen,  he  went  to  La  Pointe,  Lake  Superior,  the  old 
homestead.  His  mother  having  married  again,  he  was  afterwards  sent 
by  his  uncle  to  school  at  Clarkson  in  Kew  York,  where  he  staid  about 
two  years;  that  he  then  returned  to  La  Pointe.  He  next  went  to  live 
with  a  relative  in  Dubuque,  Iowa;  he  then  went  to  Knox  University, 
Illinois.  While  at  college  he  visited  his  mother  at  La  Pointe;  after 
that  he  went  to  the  city  of  New  York  to  complete  his  classical  and 
theological  studies,  and  in  1850,  went  to  California.  That  he  had  been 
a  minister  of  the  gospel  from  that  time  to  the  time  of  his  deposition — i3 
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years;  that  he  was  married  in  1850;  that  his  father  was  an  American, 
and  his  mother,  French  and  Chippewa.  His  residence  in  California 
was  8uch  as  was  incident  to  his  religious  work  as  a  missionary  and 
minister,  and  in  that  sense,  temi)orary;  that  prior  to  the  30th  of  Sep- 
tember. 1856.  he  had  never  been  naturalized.  When  asked  if  he  went 
to  California  prior  to  September  30, 1854,  and  if  so,  if  he  ever  subsor 
qnently  returned  to  Minnesota  to  reside  with  the  Chippewa  Indians  of 
Lake  Superior,  and  if  so,  how  long  he  remained  with  them,  and  if  he 
established  a  home  with  his  family,  or  boarded  there,  or  stopped  with 
friends,  he  replied  in  words  which  strongly  appeal  to  the  heart,  as  well 
as  the  reason: 

I  have  already  given  the  date  of  my  coming  to  Califoruia.  In  1877,  prompted  by 
afifection  and  duty,  I  went  to  La  Poiute,  Lake  Superior,  to  visit  my  aged  motlier, 
and  «uch  relatives  as  were  then  alive.  Have  never  had  any  plans  as  to  whether  luy 
absence  should  be  temporary  or  permanent.  I  certainly  never  entertained  any 
thought  of  severing  my  tribal  relations,  whelher  absent  or  vot.  On  the  contrary,  my 
connection  with  the  old  Chief  Buffalo,  whom  I  visited  at  La  Pomte,  took  on  the 
nature  of  family  pride,  not  to  be  given  up  by  voluntary  severance  from  the  tribe. 

Bat  it  is  argued  that,  as  the  evidence  does  not  show  actual  residence, 
either  among  or  contiguous  to  the  Chii)pewas  of  Lake  Superior,  at  the 
date  of  the  treaty,  Mr.  Warren  is  not  entitled  to  the  benefit  of  the 
treaty. 

The  review  of  the  action  of  the  Department  shows  that  in  1856,  it 
was  adopted  by  the  Indian  Office,  with  the  approval  of  the  Secretary 
of  the  Interior,  as  a  rule  of  evidence  in  respect  to  persons  entitled  to 
land  under  the  treaty,  that  they  must  have  resided  among,  or  contigu- 
ous to  the  Chippewas  of  Lake  Superior,  at  the  date  of  the  treaty.  This 
rule  of  evidence  remained  in  force  until  the  year  1863,  when  it  was 
reconsidered  by  the  Commissioner  of  Indian  Affairs,  and  with  the 
approval  of  Secretary  Usher,  was  abrogated.  The  effect  of  the  later 
practice  having  been  to  encourage,  or  permit  extensive  frauds  and 
irregularities.  Secretary  Delano,  in  1872,  reversed  the  practice,  and 
directed  the  Commissioner  to  return  to  the  former  practice. 

As  a  rule  of  evidence,  it  was  doubtless  of  great  importance  for  the 
prevention  of  iraud  and  imposition,  but  it  is  impossible  to  construe  the 
treaty  itself  to  require  actual  residence  among,  or  contiguous  to,  the 
Cbi])pewa8  of  Lake  Superior,  as  an  indispensable  condition  for  the 
privilege  granted  to  the  mixed  bloods  of  the  Chippewas  of  Lake  Supe- 
rior. It  would  be  rather  an  interpolation  into,  than  a  construction  of^ 
the  treaty. 

The  opinion  of  Attorney-General  Cushing  (7  Ops.  of  Att'ys  Gen'l, 
746)  18  thought  to  countenance  this  construction  of  the  treaty,  but  a 
careful  reading  of  his  opinion  will  not  lead  to  that  conclusion. 

The  question  under  discussion  was,  whether  a  person  of  mixed  blood, 
of  the  Chippewas  of  Lake  Superior,  retaining  tribal  relations,  can 
enjoy  at  the  same  time  a  right  of  preemption,  as  a  citizen  of  the  United 
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States.    Does  Mr.  Gushing  say  a  word  about  resideDce  among,  or  con- 
tiguous to,  the  tribe f    ^ot  one.    On  page  750,  he  says: 

In  fine  no  person  of  the  race  of  Indiana  is  a  citizen  of  the  United  States,  hy  right 
of  birth.    It  is  an  incapacity  of  his  race. 

But  may  not  that  natural  incapacity  cease t  May  not  the  members  of  a  family  of 
Indians,  by  continual  crossing  of  blood  cease  to  be  Indians?    Undoubtedly. 

On  page  752,  he  says: 

Many  persons  of  this  class,  (mixed  bloods)  it  is  not  to  be  doubted,  are  of  moat 
respectable  clianicter,  and  mentally  and  morally  capable  to  be  citizens  of  the  United 
States.  But  citizenship  does  not  depend  on  that  alone.  Such  persons  are  capable 
to  become  citizens;  the  question  will  remain  in  each  case,  whether  they  have  become 
BO  in  fact.  Suppose  a  half  breed,  who  is  to  this  day,  to  all  intents  and  purposes, 
Indian, — the  chief,  for  instance,  of  some  tribe, — and  therefore  clearly  not  a  citizen  of 
the  United  States.  That  was  the  condition  of  John  Ross,  in  the  case  referred  to 
in  Tennessee.  It  may  be — we  concede  for  argument's  sake  that  it  is — competent  for 
him  to  become  a  citizen,  or  at  any  rate  a  vot«r,  as  in  Wisconsin,  by  ocaHng  to  he  a 
member  of  the  tribe.  Be  it  so.  Let  him  cease  then,  to  continue,  of  his  own  volition 
and  election,  an  Indian.  If  by  some  act  of  recognized  legality,  he  has  manifested 
his  desire  to  be  considered  a  citizen,  then  it  will  have  to  be  considered  whether  suoh 
act  is  effective;  whether,  for  instance,  it  was  performed  in  good  faith,  as  in  the  case 
of  alleged  change  of  domicil;  whether  it  is  not  contradicted  by  tiie  party's  having, 
in  the  meantime,  retained  his  tribal  relations;  whether,  in  a  word,  if  of  admitted 
capacity  to  become  a  citizen  of  the  United  States,  he  has  in  fact  become  such,  by 
throwing  off  the  status  of  Indian. 

On  page  755,  he  says : 

I  think  the  language  of  the  7th  clause  of  the  2d  Article  of  the  treaty  with  the  Chip- 
pewas,  before  me,  legally  describes  persons  not  citizens  of  the  United  States,  but 
though  half  blood,  yet  still  Indians.  I  think  the  persons  so  described,  in  asking  and 
receiving  the  benelit  of  the  clause,  declare  themselves  to  have  been  at  that  time  not 
citizens,  but  Indians. 

They  might  be  competent  to  become  citizens.  This  assignment  of  eighty  acres  of 
land  to  each  of  them  in  severalty,  and  segregated  from  the  common  property  of  the 
tribe,  may  be  construed  as  implying  that  they  intended  thereafter  to  quit  the  tribe, 
with  its  community  of  rights,  and  become  citizens.  But  it  contemplates  and  sup- 
poses, and  their  act>s  pronounce,  that  they  had  not  yet  passed  the  line  between  tho 
aboriginal  and  the  civilized,  or'citizen  statue, 

I  therefore  conclude  that  Mr.  Warren  was  entitled  to  locate  eighty 
acres  of  land  under  the  treaty. 

2.  If  he  was  entitled  to  enter  the  land,  it  is  plain  that  having  located 
it,  by  his  attorney  in  fact,  there  is  nothing  in  the  treaty  to  prohibit  the 
sale  of  the  land  located  before  patent. 

The  language  of  the  treaty  is,  "  which  shall  be  secured  to  them  by 
patent  in  the  usual  form  ",  i.  e.  in  absolute  ownership  without  restraint 
of  the  power  of  alienation. 

In  the  treaty  with  the  Pottawatomie  Indians  in  1832,  there  were 
reservations  to  individual  Indians,  which  should  be  selected  under  the 
direction  of  the  President,  after  the  land  should  have  been  surveyed, 
and  the  boundaries  should  correspond  with  the  public  surveys.  Before 
this  was  done,  and,  of  course,  before  receiving  a  patent,  the  Chief  Pet« 
ohi-co,  one  of  the  reservees^  conveyed  the  land  to  which  he  was  entitled 
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under  the  treaty,  by  warranty  deed.  It  was  held  by  the  supreme  court 
(Doe,  et.  al.  v.  Wilson  23  How.,  457)  that  the  title  of  Pet-chi-co  was 
property,  and  alienable,  unless  the  treaty  prohibited  its  sale,  which 
was  held  not  to  be  the  case.  This  raling  was  affirmed  in  Crews,  et  ah 
f .  Burcham,  et  ah  (1  Black,  352).  Mr.  Justice  I^elson,  delivering  the 
opinion  of  the  court,  said: 

It  is  true  that  no  title  to  the  particular  lands  in  question  could  vest  in  the  reserree, 
or  in  his  grantee,  until  the  location  by  the  President,  and,  perhaps,  the  issuing  of 
the  patout ;  but  the  obligation  to  make  the  selection  as  soon  as  the  lands  were  snr- 
yeyed,  and  to  issue  the  patent,  is  absolute  and  imperative,  and  founded  upon  a  val- 
uable and  meritorious  consideration.  The  lands  reserved  constituted  a  part  of  the 
compensation  received  by  the  Pottawatomies  for  the  relinquishment  of  their  right 
of  occupancy  to  the  government.  The  agreement  was  one  which,  if  entered  into 
by  an  individual,  a  coart  of  chancery  would  have  enforced  by  compelling  the  seleo- 
tion  of  the  lands  and  the  conveyance  in  favor  of  the  reserves,  or  in  case  he  had 
parted  with  his  interest  in  favor  of  his  grantees.  And  the  obligation  is  not  less 
Imperative  and  binding,  because  entered  into  by  the  government.  The  equitable 
'right,  therefore,  to  the  lands  in  the  grantee  of  Besion,  when  selected,  was  perfect; 
and  the  only  objection  of  any  plausibility  is  the  technical  one  as  to  the  vesting  of 
the  legal  title. 

Subseqnently,  in  Elwood  v.  Flannigan  (104  XJ.  S.,  562),  the  sapreme 
court  again  affirmed  the  decision  in  Doe,  et  al,  v,  Wilson,  and  Crews  v» 
Burcham,  supra. 

In  Dole  V,  Wilson  (20  Minn.,  356) — a  case  entitled  to  great  considera- 
tion in  the  case  at  bar — it  is  said  that  the  treaty  under  consideration 
not  only  contains  no  prohibition  of  a  conveyance  of  the  lands  to  be 
located,  but  expressly  provides  that  they  are  to  be  secured  to  the  half 
breeds  by  patent  in  the  usual  form,  i.  e.,  "in  the  form  in  which  patents 
are  made  to  an  ordinary  purchaser  of  public  lands,  without  restraint 
upon  the  power  of  alienation":  and  it  was  held  that  the  delivery  of  the 
possession  of  Chippewa  scrip,  together  with  an  agreement  to  convey 
such  lands  as  might  be  selected  and  entered  by  the  half  breed,  either 
in  person  or  by  attorney,  to  such  party  or  parties  as  should  locate  said 
scrip,  his,  or  their  heirs  or  assigns,  on  demand  after  the  location  thereof, 
famished  a  valid  and  sufficient  consideration  to  support  a  promise  to 
pay  the  money  for  which  the  action  was  brought. 

In  Myers  v.  Croft  (13  Wall.,  291)  it  was  held  that  the  12th  section  of 
the  act  of  Congress  of  September  4, 1841,  which  contains  the  provision 
that:  "all  assignments  and  transfers  of  the  rights  hereby  secured, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void",  did  not  dis- 
able the  pre-emptor  to  sell  the  land  after  his  entry,  but  before  patent 
was  granted;  that  the  legislat'on  was  directed  against  the  assignment 
or  transfer  of  the  right  secured  by  the  act,  which  was  the  right  of  pre- 
emption, leaving  the  pre-emptor  free  to  sell  his  land  after  the  entry,  if 
at  that  time  he  was,  in  good  faith,  the  owner  of  the  land,  and  had  done 
nothing  inconsistent  with  the  provisions  of  the  law  on  the  subject. 

How  much  stronger  is  the  case,  under  the  Chippewa  treaty,  where 
there  is  no  inhibition  of  the  assignment  or  transfer  of  the  privilege  con- 
ferred by  the  treaty. 
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I  am  therefore  of  opinion  that  the  decision  of  your  office,  affirm- 
iug  the  action  of  the  register  and  receiver  in  dismissing  Hartman's 
contest,  should  be  affirmed. 

It  appears  that  Thomas  W.  Hyde  appeared  at  the  hearing  before  the 
local  officers,  and  sought  to  introduce  testimony  to  establish  a  pre- 
emption claim  to  a  part  of  the  laud  in  controversy,  to  wit,  the  NE.  J 
of  the  SW.  J  of  said  Sec.  30.  The  register  and  receiver  declined  to 
receive  the  testimony  offered,  or  to  admit  Hyde  as  a  party  to  the  hear- 
ing, which  was  affirmed  by  the  decision  of  your  office  under  considera- 
tion.   Hyde  ai)peals  to  the  Department. 

There  must  necessarily  be  somewhere  a  termination  of  all  contro- 
versies. If  there  ever  was  a  case  before  the  Department  to  which  the 
doctrine  of  res  judicata  is  applicable,  it  is  the  case  of  Mr.  Hyde.  He 
has  had  no  less  than  four  hearings  before  the  Department,  on  appeal 
or  on  review,  and  he  now  presents  himself  for  the  fifth  time  with  a  per- 
sistence which  is  worthy  of  admiration. 

In  Hyde  v,  Warren,  on  review,  (15  L.  D.,  415),  it  is  said: 

The  right  of  Hyde  as  a  pre-emption  claimant,  under  the  8ett1emeiit  upon  which  he 
bases  his  claim  to  this  land,  was  involved  in  the  case  of  Hyde  et  al.  v.  Eaton,  et  ah, 
decided  February  18,  1889,  (not  reported)  and  again  on  motion  for  review,  on  Janu- 
ary 28,  1891,  (13  L.  D.,  157.)  It  was  there  found  that  this  settlement  was  not  made 
in  good  faith,  for  his  own  use  and  benefit,  and  that  he  therefore  acquired  no  rights 
by  virtue  of  that  settlement.  That  decision  disposed  of  his  claim,  not  only  as  to  the 
particular  tracts  of  land  involved  in  that  case,  but  also  as  to  aU  the  tracts  which  he 
claimed  under  that  settlement,  that  is,  his  claim  as  a  whole  was  held  to  be  inralidi 
after  a  full  investigation  and  opportunity  to  Hyde  to  be  heard  in  defence  thereof. 
This  being  the  case,  it  was  wholly  unnecessary  to  again  go  over  the  same  ground, 
when  some  other  person  not  a  party  to  the  former  proceedings,  presented  a  claim  to 
part  of  the  land.  It  was  not  error  to  dispose  of  Hyde's  pre-emption  claim,  as  was 
done  in  the  decision  complained  of,  by  citing  the  former  decision  of  the  Department| 
holding  it  invalid. 

There  was  therefore  no  error  in  the  decision  of  your  office,  in  holding 
that  the  matter  was  res  judicata. 
The  judgment  of  your  ofiice  is  approved  and  affirmed. 


Monitor  Lode. 

Motion  for  review  of  departmental  decision  of  April  5, 1894, 18  L,  D., 
358,  denied  by  Secretary  Smith,  July  20,  1894. 


ABANDONED  MILITARY  RESERVATION-PALATKA  SCRIP. 

« 

State  of  Florida  (On  Keview). 

The  act  of  July  5,  1884,  providing  for  the  disposal  of  abandoned  military  reserya- 
tious,  is  limited  in  itH  application  to  sach  reservations  as  were  in  existence  at 
the  date  of  its  passage,  or  such  as  should  be  thereafter  created. 
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A  special  swamp  indemnity  certificate,  locatable  upon  "  yac  nt  and  anappropriated 
public  lands/'  may  be  located  upon  lauds  of  such  character  lying  within  the 
corporate  limits  of  a  city,  if  in  fact  such  land  is  not  claimed  by  said  city,  and 
can  not  be  under  the  public  land  laws. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  July  20^ 
(J.  I.  H.)  1894.  (E.  W.) 

The  State  of  Florida,  by  its  attorneys,  presents  a  motion  for  review 
of  (lepan mental  decision  of  September  23,  1893  (17  L.  D,,  355). 

The  State  of  Florida  uudertook  to  make  selection  of  lot  3,  square  28, 
and  lot  3,  square  1,  in  the  city  of  St.  Augustine,  being  part  of  section 
17,  township  7  south,  range  30  east,  Gainesville,  Florida,  under  special 
certificate  issued  to  said  State,  as  indemnity  for  swamp  and  overflowed 
lands,  under  the  provisions  of  the  act  of  June  9,  1880  (21  Stat.,  171). 

The  right  of  the  State  of  Florida  to  make  said  selection  is  denied  ia 
the  decision  complained  of  upon  the  ground  that  said  scrip  is  not  locat- 
able upon  lands  within  the  corporate  limits  of  a  city,  and  said  ruling 
is  assigned  as  error  in  the  motion  for  review. 

The  lands  in  controversy  having  formerly  been  included  within  the 
hmitB  of  a  military  reservation,  were  restored  to  the  public  domain  in 
1883.  Counsel  for  the  State  of  Florida  contend  that  the  same  should 
not  be  disx>osed  of  in  accordance  with  the  provisions  of  the  act  of  July 
6, 1884  (23  Stat.,  103),  the  first  section  of  which  is  as  follows: 

That  whenever,  in  the  opinion  of  the  President  of  the  United  States,  the  landSj, 
or  any  portion  of  them,  included  within  the  limits  of  any  military  reservation  here-, 
tofore  or  hereafter  declared,  have  become  or  shall  become  useless  for  military 
purposes,  he  shall  cause  the  same  or  so  much  thereof  as  he  may  designate,  to  be 
placed  under  the  control  of  the  Seoretary  of  the  Interior  for  disposition  as  herein- 
after provided,  and  shaU  cause  to  be  filed  with  the  Secretary  of  the  Interior  a  notice 
thereof. 

The  plain  and  manifest  purpose  of  the  act  as  disclosed  by  its  pro- 
visions was  to  empower  the  President  to  cause  certain  lands  that  are 
useless  for  military  purposes  to  be  placed  under  the  control  of  the  Sec-* 
retary  of  the  Interior. 

Bat  the  lands  involved  in  this  case  had  already  been  adjudged  use- 
less for  military  purposes,  by  competent  authority,  and  as  such  had^ 
been  placed  under  the  control  of  the  Secretary  .of  the  Interior.  They 
belonged  to  the  public  domain  at  the  passage  of  said  act  in  the  same 
sense  as  if  they  had  never  been  included  within  the  limits  of  a  military 
reservation.  Said  act  is  manifestly  limited  in  its  application  to  such 
military  reservations  as  were  in  existence  at  the  date  of  its  passage  or 
such  as  should  be  thereafter  created,  and  it  is  so  held. 

The  said  indemnity  certificate  known  as  Palatka  scrip  is  locatable 
upon  any  of  the  vacant  and  unappropriated  public  lands  of  the  United 
States  in  Florida. 

Prior  to  the  date  of  the  decision  under  review,  the  Department  had  not 
^judicated  any  case  involving  the  right  of  the  State  of  ^Florida  to  locate 
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Palatka  scrip  within  the  limits  of  an  incorporate  town,  bat  it  had  made 
several  rulings  in  cases  involving  Porterfteld  and  Valentine  scrip  which 
are  very  similar  in  terms  to  those  of  the  Palatka  scrip. 

Yaleutiue  scrip  is  locatable  upon  unoccupied  and  unappropriated 
public  land  of  the  United  States,  not  mineral  (17  Stat.,  649). 

Porterfield  scrip  is  locatable  on  any  of  the  public  lands  which  have 
been  or  may  be  surveyed,  and  which  have  not  been  otherwise  appro- 
priated at  the  time  of  such  location,  where  the  minimum  price  does  not 
exceed  tl.25  per  acre  (12  Stat,  836).  The  rulings  of  the  Department 
upon  the  question  presented  in  the  motion  for  review  have  not  been 
uniform,  as  will  be  seen  by  a  comparison  of  the  various  cases  in  which 
said  question  has  arisen. 

In  the  case  of  Yalentine  v,  the  Oity  of  Chicago,  it  was  held  as  fol- 
lows: 

Looking  to  the  equitable  intention  of  the  lawmakers,  I  am  of  the  opinion  that  it 
was  intended,  that  this  scrip  should  be  located  upon  any  unoccupied  and  unappro- 
priated public  lands,  not  mineral,  inrhich  were  in  a  state  of  nature,  and  I  do  not  think 
that  Congress  intended  that  Mr,  Valentine,  or  his  assigns,  should  be  allowed  to  locate 
said  scrip  in  the  business  center  of  one  of  our  great  cities,  and  thus  absorb  its  street, 
parks,  and  public  improvements.    (6  C.  L.  O.,  22.) 

In  the  case  of  the  Townsite  of  Seattle  v.  Yalentine  et  ah  (6  O.  L.  O.^ 
136),  it  was  held  as  follows: 

Your  decision  rejecting  the  application  of  Thomas  B.  Valentine  to  enter  certain 
tracts  within  the  corporate  limits  of  the  city  with  Valentine  scrip  is  affirmed  on 
authority  of  my  decision  of  the  28th  ultimo,  in  the  case  of  Thomas  B.  Valentine  v.  the 
City  of  Chicago. 

The  same  ruling  was  followed  in  the  case  of  James  H.  May  (3  L.  D., 
200),  in  which  it  was  held  that  Valentine  scrip  may  not  be  located  upon 
land  occupied  and  within  the  corporate  limits  of  a  city. 

On  the  22d  of  March,  1864,  the  Department  made  a  ruling  in  the  case 
of  Byron  Reed,  recorded  in  Letter  Book-Lands  Ko.  8,  page  92.  Byron 
Heed  located  two  warrants  of  Porterfield  scrip  upon  lands — 

Situate  within  the  incorporate  limits  of  the  town  of  Omaha,  although  no  part  of 
it  was  actually  occupied  by  the  town,  and  it  did  not  therefore  form  a  portion  of  the 
three  hundred  and  twenty  acres  which  could  be  lawfully  entered  by  the  corporate 
authorities  at  the  minimum  price,  etc. 

In  this  case  it  is  held  that: 

The  original  holders  of  these  warrants  or  their  assignees,  could  lawfully  locate 
them  upon  uuoffered  lands,  if  not  held  at  a  price  exceeding  $1.25  per  acre. 

Again,  in  the  case  of  Lewis  et  aL  v,  Townsite  of  Seattle  et  aL  (1  L.  D., 
497),  Lewis  and  Hill  made  application  to  locate  Porterfield  scrip  on 
certain  lots  within  the  limits  of  the  incorporated  town  of  Seattle,  In 
this  case  it  is  held  as  follows: 

I  will  endeavor  to  show  that  the  land  in  question,  excepting  that  covered  by 
By  water's  claim,  was  not  '^  otherwise  appropriated,  at  the  time  of  such  location''  or 
attempted  location,  of  said  Porterfield  warrants,  as  contemplated  by  the  statute  in 
question.    The  status  of  these  lands  was  the  same  on  January  8, 1880|  as  it  was 
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licTeinbefore  shown  to  have  been  at  the  date  of  By  water's  application  to  file  for  a 
portion  of  said  lands,  that  is,  publio  land  within  the  limits  of  an  incorporated  town 
to  which  there  was  no  legal  claim. 

Now  with  reference  to  what  land  may  be  located  with  Porterfield  warrants^  I  find 
departmental  decision,  dated  March  22, 1864,  in  the  case  of  Byron  Reed,  wherein  it 
waa  strenuously  urged  in  argument  that  said  warrants  could  be  located  only  upon 
land  subject  to  private  entry,  bat  it  is  therein  held  that  they  could  be  located  upon 
UDoffered  lands,  and  that  Keed's  location  of  said  scrip  within  the  incorporated 
limits  of  the  town  of  Omaha  was  valid. 

In  the  case  of  Bovard  v.  Bunn,  it  was  also  held  that  a  mere  de  facto  appropriation 
does  not  rnn  against  the  government  nor  preclude  the  location  of  said  scrip,  not- 
withstanding the  equities  of  an  adverse  claimant.  In  other  words,  that  this  scrip 
may  be  located  upon  any  of  the  public  lands,  offered  or  unoffered,  not  otherwise 
legally  appropriated  at  the  time  of  such  location. 

If  therefore,  concur  in  your  opinion  that  the  said  scrip  may  be  located  upon 
offered  or  anoffered  land,  upon  land  within  the  limits  of  an  incorporated  town,  and 
that  no  mere  de  facto  appropriation  can  defeat  or  preclude  the  location  of  the  same. 

The  discrepancy  in  the  decisions  from  which  extracts  have  been  made 
above,  with  the  exception  of  the  case  of  the  Townsite  of  Seattle  v. 
Yaleutine  et  ah^  is  more  apparent  than  real,  for  it  will  be  observed  that 
the  Valentine  scrip  was  rejected,  mainly  for  the  reason  that  the  lands 
npon  which  it  was  sought  to  be  located,  were  occupied  for  municipal 
purposes. 

The  case  of  Townsite  of  Seattle  v.  Valentine  et  al.,  made  in  1879,  is 
80  far  modified  or  overruled  in  the  case  of  Lewis  et  al,  v,  Townsite  of 
Seattle  et  aL,  decided  in  J  881,  as  to  destroy  the  binding  force  of  the 
former  upon  the  Department  now. 

The  rule  of  construction  adopted  in  the  case  of  Valentine  r.  City  of 
Chicago,  ^<  looking  to  the  equitable  intention  of  the  lawmakers,"  has 
not  been  observed  by  the  Department  so  far  as  to  supersede  the  plain 
and  manifest  provisions  of  a  statute.  Where  there  is  a  want  of 
ambiguity  in  an  act,  it  should  be  presumed  that  the  intention  of  Con- 
gress is  set  forth  in  the  ordinary  meaning  of  its  provisions,  and  it 
should  be  accordingly  applied. 

It  seems  to  me  that  the  foregoing  decisions  may  be  reconciled  by  the 
application  of  the  fundamental  rules  of  construction  adhered  to  by  the 
courts  of  the  country. 

In  the  case  of  Thornley  v.  United  States  (113  U.  S.,  310),  the  court 
says : 

Where  the  meaning  of  a  statute  is  plain,  it  is  the  duty  of  the  courts  to  enforce  it 
according  to  its  ohvious  terms.    In  such  a  case  there  is  no  necessity  for  construction. 

Again,  it  is  held  in  the  case  of  French  v.  Spencer  (21  How.,  228): 

That  where  the  legislature  makes  a  plain  provision,  without  making  any  excep- 
tion, the  courts  can  make  none. 

Again,  in  the  case  of  Yturbide  v.  United  States  (22  How.,  290),  it  is 
held  that: 

If  there  be  no  saving  clause  in  the  statute,  the  oonrt  cannot  add  one  on  equitable 
grounda. 
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Ill  the  case  of  Hadden  v.  Barney  (5  Wall.,  107),  it  is  held  that: 

What  is  termed  the  policy  of  the  goyemment  with  reference  to  any  particalar 
lej^islatiou  is  generally  a  very  uncertain  thing,  upon  which  all  sorts  of  opinions, 
each  variant  from  the  other,  may  be  formed  by  different  persons.  It  is  a  groond 
much  too  unstable  upon  which  to  rest  the  judgment  of  the  court  in  the  interpreta- 
tion of  statutes. 

IN'ow  by  the  application  of  the  rules  of  construction  above  set  forth 
to  tlie  various  cases  involving  the  location  of  Valentine  and  Porterfield 
scrip — with  the  exception  of  the  case  of  Townsite  of  Seattle  t? .  Valen- 
tino et  al.,  which  has  been  overruled  in  the  case  of  Lewis  et  al,  v.  Town- 
site  of  Seattle  et  al.j  as  hereinbefore  shown — they  may  be  harmoniously 
reconciled. 

Tlie  cases  in  which  the  Valentine  scrip  has  been  rejected  may  le 
upheld  on  principle  because  the  cases  really  turned  upon  the  fact  that 
the  lands  upon  which  it  was  sought  to  be  located  were  occupied  and 
appropriated  for  townsite  purposes,  and  were  not  free  from  existing 
claims. 

In  the  decision  under  review,  it  is  held  that  "It  is,  however,  unneces- 
sary to  invoke  the  ruling  of  the  Department  in  the  case  of  Mather  in 
suppoii;  of  your  decision,  for  the  reason  that  the  words  *  public  lands 
are  habitually  used  in  our  legislation  to  describe  such  as  are  subject  to 
sale  or  other  disposal,  under  general  laws,'  and  do  not  necessarily 
embrace  all  unoccupied  and  unappropriated  public  lands,"  etc.— citing 
^ewhall  V.  Sanger  (92  U.  S.,  761,)  and  Bardon  v.  Northern  Pacific  B.B. 
Co.    (145  U.  S.,  638.) 

In  the  decisions  of  the  supreme  court  referred  to,  "public  lands"  are 
defined  to  be  such  "  as  are  subject  to  sale  or  other  disposal  under  gen- 
eral laws."  The  application  of  this  definition  to  the  case  at  bar  is 
invoked  by  assuming  that  "  these  lands  being  within  the  corporate 
limits  of  the  city  of  St.  Augustine,  were  not  subject  to  disposal  under 
general  laws." 

But  this  assumption  is  untenable.  The  lands  in  controversy  "  are 
subject  to  sale  or  other  disposal  under  general  laws."  There  is  no 
other  way  to  dispose  of  such  lands.  If  the  Commissioner  of  the  Gen- 
eral Land  Office  should  order  them  into  market  as  isolated  and  dis* 
connected  tracts,  such  a  proceeding  would  be  a  disposition  under  gen- 
eral laws.  The  language  of  the  supreme  court  must  be  interpreted  in 
the  light  of  the  subject-matter  under  consideration. 

In  the  case  of  Newhall  v,  Sanger,  the  court  was  seeking  to  determine 
the  ownership  of  a  quarter  section  of  land  in  California.  The  appellee 
was  claiming  under  the  Western  Pacific  Eailroad  Company,  which 
held  a  patent  under  its  grant  of  1862.  The  appellant  derived  title  by 
mesne  conveyance  from  one  Eansom  Dayton,  the  holder  of  a  patent 
of  later  date,  which  recites  that  the  land  was  within  the  exterior  lim- 
its of  a  Mexican  grant  called  Moquelamos,  and  claimed  that  a  patent 
had  been,  by  mistake,  issued  to  the  company. 
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The  court  sustained  the  title  of  the  appellant  for  the  obvious  reason 
that  lands  within  the  boundaries  of  an  alleged  Mexican  or  Spanish 
grant,  which  was  sub  judice  at  the  time  of  withdrawal  ordered  by  the 
Secretary  of  the  Interior  did  not  pass  by  the  grant  to  the  company. 
The  court  held,  substantially,  that  the  United  States,  in  its  grant  to  the 
Western  Pacific  llailroad  Company,  undertook  to  convey  only  such 
lands  whereto  its  title  was  complete.  The  definition  of  public  lands 
above  quoted  was  in  this  connection  used  by  the  court  as  a  standard  or 
moaaure  of  title,  by  which  to  determine  what  lands  are  embraced  in 
such  a  grant  as  that  under  consideration.  Congress  had  granted  cer- 
tain public  lands,  that  is,  land  "subject  to  sale  or  other  disposal  under 
general  laws,''  but  Moquelamos,  the  Mexican  grant,  on  account  of  its 
legal  status  at  the  time  when  the  rights  of  the  railroad  company 
attached,  not  being  subject  to  such  disposal,  was  held  to  be  excepted 
from  the  grant. 

This  ruling  gives  no  support  to  the  proposition  that  lands  within  the 
limits  of  an  incorporated  town  are  not  included  in  the  definition  of 
public  lands  given  by  the  supreme  court. 

Besides,  the  phrase  "  public  lands  ^  as  used  in  the  act  of  May  14, 
1880  (21  Stat.,  140),  has  been  interpreted  in  the  case  ofFalconert;.  Hunt 
et  ah  (6  L.  D.,  512),  as  follows: 

What  is  evidently  meant  by  the  phrase  "  pubUc  lands  "  as  used  in  this  statute  is 
public  in  the  sense  that  no  other  party  had  any  claim  to  them. 

The  interpretation  thus  given  to  the  phrase  "public  lands"  is,  it 
seems  to  me,  in  perfect  haimony  with  the  definition  thereof  given  by 
the  supreme  court,  and  the  same  phrase  as  it  occurs  in  the  act  under 
which  the  State  of  Florida  is  claiming  in  the  case  at  bar,  is  equally 
susceptible  of  either  interpretation. 

The  quantity  of  land  which  may  be  entered  by  the  corporate  authori- 
ties of  a  town  is  regulated  according  to  the  number  of  its  inhabitants, 
and  while  so  much  thereof  as  may  be  lawfully  entered  is  not  subject  to 
disposal  otherwise  than  for  townsite  purposes,  still  all  lands  in  excess 
of  86  much  as  may  be  lawfully  entered  are  public  lands  and  subject  to 
sale  or  other  disposal  under  general  laws. 

The  lands  in  controversy  are  not  claimed  by  the  city  of  St.  Augus- 
tine, and,  so  far  as  the  record  discloses,  they  can  not  be  so  claimed.  It 
is  not  necessary  therefore  to  enter  into  any  technical  niceties  as  to  the 
meaning  of  the  words  "  vacant "  and  "  unoccupied." 

At  the  time  when  the  State  of  Florida  sought  to  locate  its  scrip  upon 

the  lands  in  controversy,  it  was  free  from  existing  claims,  and  was 

public  lands,  "  vacant  and  unappropriated,"  and  I  know  of  no  legal 

reason  why  the  same  is  not  subject  to  disposal  in  satisfaction  of  said 
scrip. 

The  State  of  Florida  is  seeking  to  locate  its  scrip  upon  "  vacant  and 
unappropriated  public  lands  of  the  United  States  in  Florida,"  and  the 
two  lots  mentioned  in  the  record  fall  within  that  description. 
1801— VOL  19- 
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The  plain  and  manifest  terms  of  the  act  upon  which  the  Palatka 
scrip  is  based,  should  not  be  arbitrarily  limited  because  said  lots  are, 
by  accidental  environments,  enhanced  in  value. 

The  motion  is  sustained,  and  the  decision  complained  of  is  hereby  set 
aside.    The  application  is  allowed. 


Grant  v.  McDonnell. 

Motion  for  review  of  de])artmental  decision  of  April  5, 1894, 18  L.  D., 
373,  denied  by  Secretary  Smith,  July  20, 1894. 


PRE-EMPTION— PINAL    PROOF-MILITARY    SERVICE, 

Bradley  v.  Wait. 

The  provisions  of  section  2268  R.  S.,  extending  the  period  for  the  submission  of 
pre-emption  final  proof  in  cases  where  the  settler  is  called  away  from  his  settle- 
ment by  military  service,  is  not  applicable  to  a  claim  initiated  by  an  enlisted 
officer  while  on  leave  of  absence  from  his  company. 

Secretary  Smith  to  the   Commissioner    of  the    General    Land    Office^ 
(J.  I.  H.)  July  20,  1894.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Thomas  H.  Bradley  from  your 
office  decision  of  April  0,  18013,  dismissing  his  protest  against  the 
final  proof  tendered  by  Francis  M.  Wait,  upon  his  homestead  entry 
»o.  8274,  made  July  14,  188G,  covering  the  E.  i  NW.  J,  SW.  J  NW.  i 
Sec.  13,  and  SE.  i  NE.  J,  See.  14,  T.  30  N.,  R.  G  W.,  Seattle  land  dis- 
trict,  Washington,  and  holding  for  cancellation  his  (Bradley's)  pre- 
emption filing  covering  the  same  tract. 

On  March  14, 1884,  Thos.  H.  Bradley,  then  a  captain  in  the  2Ist  U.  S, 
Infantry,  on  leave  of  absence,  filed  pre-emption  declaratory  state- 
ment for  the  land  in  question,  alleging  settlement  on  the  4th  of  the 
same  month. 

On  June  27,  1884,  he  was  ordered  to  his  command  in  Wyoming, 
where  he  was  stationed  at  the  time  of  this  trial,  although  he  appears 
to  have  been  since  retired. 

While  on  leave  he  caused  a  small  shanty  to  be  built  upon  the  land, 
and  with  others  in  his  emi)loy,  cleared  and  opened  trails  on  the  land  in 
question. 

He  has  never  resided  upon  the  land  since  his  visit  in  1884,  but 
claims  the  protection  of  section  22G8,  Revised  Statutes,  which  provides 
that : 

Where  a  pre-emptor  has  taken  the  initiatory  stops  required  by  law  in  regard  to 
actual  settlement,  and  is  called  away  from  such  settlement  by  being  engaged  in  the 
military  or  naval  service  of  the  United  States,  and  by  reason  of  such  absence  is 
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unable  to  appear  at  the  district  land  office  to  make  before  the  register  or  receiver  the 
affidavit,  proof,  and  payment,  respectively,  required  by  the  preceding  provisions  of 
this  chapter,  the  time  for  filing  snch  affidavit  and  making  final  proof  and  entry  or 
location  shall  be  extended  six  mouths  after  the  expiration  of  his  term  of  service^ 
upon  satisfactory  proof  by  affidavit;  or  the  testimony  of  witnesses,  that  such  pre- 
emptor  is  so  in  the  service;  being  filed  with  the  register  of  the  land  office  for  the 
district  iu  which  his  settlement  is  made. 

Duriu<j  his  abseuce  Wait  made  homestead  entry  as  before  described 
upon  whicli  he  lias  resided  and  made  valuable  improvements.  His 
compliance  with  law  is  not  questioned ;  the  only  matter  raised  by  the 
protest  by  Bradley  is  whether  he  (Bradley)  is  entitled  to  claim  the 
benefits  of  said  section  2268,  Revised  Statutes. 

Said  section  is  taken  from  the  act  of  Congress  approved  March  21, 
18(>4  (13  Stat.,  35),  and  is  clearly  not  applicable  to  the  condition  of 
facts  here  presented. 

It  was  passed  at  a  time  when  the  armies  of  the  United  States  were 
engaged  in  the  war  of  the  rebellion.  Calls  had  been  made  by  the 
President  of  the  United  States  for  volunteers,  and  in  answer  to  the 
same  many  had  left  their  claims  under  the  settlement  laws,  who  unless 
protected,  would  be  liable  to  forfeit  their  claims  while  actively  engaged 
in  defense  of  their  government.  The  act  contemplated  that  the  initia- 
tory steps  had  been  taken  before  being  called  into  actual  service  of  the 
United  States. 

It  was  never  contemplated  that  an  enlisted  officer  while  on  leave  of 
absence  from  his  company  might  initiate  a  pre-emption  claim,  and 
tl»ereby  hold  in  reservation  the  tract  claimed  until  his  death  or  dis- 
charge from  the  service. 

Further  discussion  of  the  case  is  unnecessary.  Your  office  decision 
is  affirmed  and  Bradley's  filing  will  be  canceled. 


EUSSELL  l\  HaGGIN. 

Motion  for  review  of  departmental  decision  of  April  16, 1894, 18  L. 
D.,  420,  denied  by  Secretary  Smith,  July  20, 1894. 


BESERT  ENTRY-PRICE  OF  LAND. 

Robert  J.  Gardinier. 

The  provisions  of  the  amendatory  act  of  March  3,  1891,  fixing  the  price  of  all  desert 
land  at  one  dollar  and  twenty  five  cents  per  acre,  are  applicable  to  a  desert  entry 
of  land  within  railroad  limito,  made  prior  to  said  act,  but  not  perfected,  as 
required  by  law,  nntU  thereafter. 

Secretary  Smith    to    the   Commissioner  of  the   General   Land    Office^ 

July  24,  1894.  (J.  I.  H.) 

On  the  llth  of  March,  1889,  Robert  J.  Gardinier  filed  in  the  local 
office  a  declaration,  under  oath,  that  he  intended  to  reclaim  the  ]S^.  ^ 
and  the  SW.  i  of  Sec.  24,  T.  14  N.,  R.  75  W.,  Cheyenne  land  district, 
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Wyoming,  under  the  provisions  of  the  desert  land  law  of  March  3, 1877, 
(19  Stat,  377). 

On  the  9th  of  April,  1892,  the  local  oflBeers  rejected  the  final  proof 
submitted  by  Gardinier,  the  reason  therefor  being  stated  as  follows: 
'^  Because  the  testimony  of  claimant  and  witnesses  was  not  taken  at 
the  same  time,  and  sufficient  money  was  not  forwarded  in  payment  for 
the  land." 

On  August  22, 1892,  your  office  rendered  a  decision  in  the  case,  upon 
an  appeal  taken  by  Gardinier  from  the  decision  of  the  local  officers,  and 
held  that  their  objection  to  the  proof,  on  account  of  its  not  all  being 
taken  at  the  same  time,  was  without  merit,  but  that  they  were  justified 
in  rejecting  the  proof  because  the  party  failed  to  tender  sufficient 
money.  Upon  the  latter  ground  their  judgment  was  affirmed,  subject 
to  appeal, 

The  case  is  brought  to  the  Department  upon  an  appeal  from  said 
decision,  in  which  the  grounds  of  error  are  speciiied  as  follows: 

First.  There  was  error  in  said  decision  in  holding  that  the  price  of 
the  land  involved  in  said  claim  should  be  fixed  at  $2.50  per  acre^ 
instead  of  $1.25  per  acre. 

Second.  Said  decision  is  contrary  to  law  and  the  regulations  of  the 
General  Land  Office,  and  the  Department  of  the  Interior. 

The  land  involved  is  within  the  granted  limits  to  the  Union  Pacific 
Bailroad  Company,  which  road  was  constructed  within  the  time  pre- 
scribed by  law. 

It  was  held  that  persons  who  had  initiated  entries  for  such  lauds, 
prior  to  March  3,  1891,  should  pay  $2.50  per  acre  therefor. 

The  7th  section  of  the  desert-land  law,  as  amended  by  the  2d  section 
of  the  act  approved  March  3,  1891  (25  Stat.,  1095-6-7),  jn^ovides  as 
follows : 

That  at  any  tiiuo  after  filing  the  declaration,  and  within  the  period  of  four  years 
thereafter,  upon  making  satisfactory  proof  to  the  register  and  receiver  of  the  recla- 
mation and  cultivation  of  said  land  to  the  extent  and  cost  and  in  the  mauiior  afore- 
said, and  substantially  in  accordance  with  the  plans  herein  provided  for,  and  that 
he  or  she  is  a  citizen  of  the  United  States,  and  upon  payment  to  the  receiver  of  the 
additional  sum  of  one  dollar  per  acre  of  said  land,  a  patent  shall  issue  tlierefor  to 
the  applicant  or  his  assigns;  but  no  person  or  association  of  persons  shall  hold  by 
assignment  or  otherwise  prior  to  the  issue  of  patent  more  than  three  hundred  and 
twenty  acres  of  such  arid  or  desert  lands;  but  this  section  shall  not  apply  to  entries 
made  or  initiated  prior  to  the  approval  of  this  act. 

This  section  of  the  act  was  construed  by  Secretary  Noble  to  author- 
ize desert-land  entries,  without  regard  to  the  situation  of  the  laud  with 
relation  to  the  limits  of  railroad  grants,  at  one  dollar  and  a  quarter 
per  acre.     (14  L.  D.,  74.) 

This  section  operates  upon  entries  then  existing,  as  well  as  upon  sub- 
sequent entries  of  desert  land.  It  contains  the  following  language: 
"  But  no  person  or  association  of  persons  shall  hold  by  assignment  or 
Otherwise  prior  to  the  issue  of  patent  more  than  three  hundred  and 
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twenty  acres  of  such  arid  or  desert  lands;  but  this  section  shall  not 
apply  to  entries  made  or  initiated  prior  to  the  approval  of  this  act.'' 
The  words,  "  but  this  section,^^  do  not,  in  my  opinion,  relate  to  the  pro- 
visions of  the  entire  section,  but  do  relate  simply  to  the  quantity  of 
lands  which  one  person  could  thereafter  enter,  and  the  word  "  section,'' 
in  the  act  above  quoted  should  be  construed  to  mean  "provision."  It 
would  then  read:  "But  this  provision  shall  not  apply  to  entries  made 
prior  to  the  passage  of  this  act." 

This  is  manifest,  in  my  judgment,  from  the  fact  that  the  act  of  1891  is 
similar  to  the  act  of  1877 — of  which  the  act  of  1891  was  amendatory — 
in  reference  to  the  i)rice  to  be  paid  for  desert-lands,  and  it  amends 
the  act  of  1877  as  to  the  quantity  of  land  that  could  be  entered  by  any 
one  person  or  association  of  persons.  Evidently  the  words  above 
quoted,  taken  from  the  act  of  1891,  were  intended  by  Congress  to  limit 
the  operation  of  the  act  to  entries  thereafter  to  be  made,  a«  to  the 
quantity  of  land,  and  saved  all  entries  theretofore  made,  as  to  the  quan- 
tity of  land;  but  it  was  not  intended  to  limit  the  benefits  as  to  price 
to  such  entries  as  might  be  made  subsequently  to  the  date  of  the  pas- 
sage of  the  act. 

The  declaration  in  this  case  was  made  March  11,  1889;  and  before 
reclamation  was  comi^leted  as  required  by  the  statute,  the  act  of  1891 
was  passed,  which,  as  construed  by  Secretary  Noble,  fixed  the  price  at 
one  dollar  and  a  quarter  per  acre,  regardless  of  the  locittion.  Constru- 
ing the  act  as  I  do,  as  to  the  price  the  entryman  should  be  required  to 
pay  for  desert-land,  I  am  of  the  opinion  that  this  entryman  should  be 
allowed  to  purchase  at  one  dollar  and  a  quarter  per  acre.  Having  paid 
fifty  cents  per  acre  at  the  time  of  making  his  entry,  he  will  be  credited 
with  that  amount  in  making  his  final  payment;  and  upon  paying  an 
additiouivl  sum  of  seventy-five  cents  per  acre,  he  will  be  allowed  to  per- 
fect his  entry,  and  final  certificate  will  issue,  if  his  final  proof  shows 
compliance  with  the  law  under  which  the  entry  was  made. 

The  decision  appealed  from  is  reversed,  in  so  far  as  it  affirmed  the 
decision  of  the  local  officers. 


HOMESTEAD— MARRHED  WOMAN. 

Fix  V,  Simon. 

A  married  womau^  whose  husband  from  disease  and  infirmity  is  permanently  inca- 
pacitated to  support  the  family^  is  qualified  to  make  a  homestead  entry  as  the 
"head  of  a  family." 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  24j 
(J.  I.  H.)  1894.  (C.  W.  P.) 

I  have  considered  the  case  of  Edward  V.  IN'ix  against  Mary  J.  Simon, 
on  api)eal  of  the  former  from  your  office  decision  of  January  5,  1893, 
allowing  Mary  J.  Simon's  application  to  make  homestead  entry  of  the 
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SE.  J  of  Sec.  27,  T.  13  F.,  E.  1  W.,  Oklahoma  land  district,  Oklahoma 
Territory. 

It  appears  from  the  record  that  on  May  24,  1892,  Mary  J.  8imou 
filed  her  application  to  enter  said  tract,  stating  in  her  affidavit  that 
she  established  her  residence  on  the  tract  in  question  on  May  8,  1889, 
her  family  at  that  time  consisting  of  herself  and  a  minor  child;  that 
she  has  continued  to  reside  thereon  ever  since;  that  on  December  11, 
1890,  she  married  Lewis  Simon ;  that  her  said  husband  is  totally  dis- 
abled by  age,  disease  and  infirmity,  from  doing  any  mental  or  physical 
labor;  that  his  physical  condition  is,  and  has  been,  continuously  since 
August  1,  1891,  such  as  to  require  medical  treatment  and  the  care  and 
attention  of  a  nurse,  by  reason  whereof  he  is  unable,  and  does  not  i)re- 
tend  or  attempt  to  exercise  the  privileges  or  rights  of  the  liead  of  the 
family,  but  that  all  those  rights  and  duties  are  exercised  by  her.  Her 
affidavit  is  corroborated  by  J.  B.  Eolator,  M.  D.,  who  alleges  that  he 
attended  Simon  during  the  winter  of  1891  and  1892,  and  that  from  his 
age  and  diseased  condition  he  was  wholly  disabled  from  any  kind  of 
manual  labor,  or  from  doing  any  work  or  business  to  earn  a  living  for 
himself  or  a  family,  and  that  from  said  conditions  it  is  wholly  improba- 
ble and,  he  believes,  impossible  that  he  will  ever  be  able  so  to  do. 

The  local  officers  rejected  her  application  because  she  was  a  married 
woman,  and  not  qualified,  and  she  appealed  to  your  office,  which 
reversed  the  judgment  of  the  local  officers. 

Edward  V.  Nix,  who  had,  on  June  6, 1892,  filed  application  to  enter 
the  tract  in  question,  alleging  settlement  May  27, 1892,  appealed  from 
the  decision  of  your  office. 

The  only  question  for  consideration  is,  may  a  married  woman,  the 
mother  of  a  chil(i  then  living,  whose  husband  is  totally  helpless 
through  what  his  physician  believes  to  be  an  incurable  malady,  and 
who,  as  well  as  the  child,  is  dependent  upon  her  for  support,  make  a 
homestead  entry? 

In  the  case  of  Eben  Bugbee  (2  L.  D.,  102),  it  was  held  that  the  wife 
of  an  insane  man,  as  head  of  a  ftimily,  her  husband  being  in  a  state  of 
"civil  death",  is  entitled  to  make  a  homestead  entry. 

It  is  the  established  ruling  of  the  Department  that  a  deserted  wife 
is  entitled,  as  the  head  of  a  family,  to  make  a  homestead  entry.  Faw- 
ley  V,  Mackey  (15  L.  D.,  596);  Scott  v.  Pinney  (13  L.  D.,  621);  Wilber 
V.  Goode  (10  L.  D.,  527);  Kamanski  v.  Eiggs  (9  L.  D.,  186). 

In  Teresa  Landry  (13  L.  D.,  539),  it  was  held  that  a  wife  whose  hus- 
band was  alllicted  with  an  incurable  malady,  w^hich  rendered  him  help- 
less and  unfit  for  the  performance  of  the  duties  of  the  head  of  the 
family,  was  entitled  to  make  i)re  emption  entry,  as  the  "head  of  a 
family." 

In  the  ease  at  bar,  it  is  not  denied  that  Mrs.  Simon  is  in  the  cate- 
gory of  a  wife,  whose  husband  is  helpless  from  what  is  believed  to  be 
an  incurable  malady,  and  whose  family  is  wholly  dependent  upon  her 
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for  support;  bat  it  is  asserted  that  she  is  disqualified  by  reason  of 
being  a  married  ^vomaD,  and  consequently  not  in  law  the  ^'  head  of  a 
famDy."  But  the  criterion  in  such  cases  is  not  whether  she  is  a  mar- 
ried woman^  but  whether  her  husband  is  permaneutly  disabled  from 
the  support  of  his  family,  and  the  family  dependent  upon  her  for  support. 
The  evidence  shows  that  Mrs.  Simon  comes  within  the  rule,  and  the 
judgment  of  your  office  is  affirmed. 


BAILROAD  GRANT— INDEMNITY  WITHDRAWAL. 

BToBTHEEN  Pacific  E.  B.  Co.  v.  Davis. 

The  proTisionB  of  section  6  of  the  act  of  July  2,  1864,  providing  for  a  statutory 
withdrawal  on  the  filing  of  a  map  of  general  route,  and  extending  the  pre-emp- 
tion and  homestead  laws  to  all  other  lands  on  the  line  of  said  rond  when  sur- 
veyed, excepting  those  granted,  constitutes  a  prohibition  against  the  making  of 
any  other  withdrawal;  and,  nn  indemnity  withdrawal  made  by  direction  of  the 
Commissioner  of  the  General  Land  Otlice,  in  violation  of  such  prohibition,  is 
without  effect  as  against  the  acquinition  of  settlement  rights. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July 

^5, 1894.  (V.  B.) 

The  NB.  i  of  Sec.  3,  T.  131 F.,  E.  63  W.,  in  the  Fargo,  Dakota,  land  dis- 
trict, is  outside  of  the  forty  miles  or  granted  limits,  but  within  the  fifty 
miles  or  indemnity  limits  of  the  grant,  made  by  the  act  of  July  2,  18G4 
(13  Stat.,  365),  to  aid  in  tlie  construction  of  the  Northern  Pacific  liail- 
road.  The  map  of  definite  location  of  tbe  road  opposite  to  this  land, 
-was  filed  on  May  26,  1873,  and  on  June  11,  1873,  the  Commissioner  of 
the  General  Land  Office  ordered  the  odd-numbered  sections  within  the 
indemnity  limits  to  be  withdrawn  for  the  benefit  of  the  railroad  com- 
pany from  sale  or  entry,  under  the  general  land  laws.  The  t>ownship 
containing  said  section  was  subsequently  surveyed,  and  the  approved 
plats  thereof  filed  in  the  district  office,  December  19,  1882.  On  Jan- 
nary  6, 1883,  Jennie  L.  Davis  tiled  preemx)tion  declaratory  statement 
for  the  described  tract,  alleging  settlement  on  October  1, 1881,  and  in 
March,  1883,  the  company  selected  the  same  as  indemnity  land.  Sub- 
sequently, Mrs.  Davis  made  application  to  the  register  and  receiver 
for  an  order  giving  public  notice  of  her  intention  to  make  final  proof  and 
entry  under  her  declaratory  statement,  which  application  was  denied, 
because  of  said  order  of  withdrawal,  for  the  benefit  of  the  railroad 
company,  prior  to  her  settlement,  and  also  because  of  the  selection  of 
tbe  tract  by  the  company,  as  indemnity  land.  On  appeal  by  Davis 
your  office  reversed  the  action  of  the  local  oftice,  awarded  the  better 
right  to  Mrs.  Davis,  and  authorized  her  to  make  final  proof  and  entry 
of  the  land  in  controversy.  On  appeal  by  the  company,  the  last  judg- 
ment was  affirmed  here;  and  a  motion  for  review  and  reversal  of  tho 
departmental  decision  is  now  before  me  for  consideration. 
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It  does  not  appear  that  the  tract  in  question  was  within  the  limits  of 
the  statutory  withdrawal  provided  for  by  section  6  of  the  granting  act, 
as  defined  in  the  '.'ase  of  Buttz  against  said  company  (119  TJ.  S.,  55, 72); 
and  as  it  did  not  fall  within  the  primary  limits  of  the  road  upon  the 
definite  location,  it  followwS  that  on  January  8, 1883,  it  was  public  land 
subject  to  the  settlement,  alleged  to  have  been  made  by  Mrs.  Davis,  and 
that,  therefore,  when  the  approved  plat  of  survey  was  filed,  it  became 
subject  to  entry  under  the  general  land  laws,  unless  the  order  of  with- 
drawal of  June  11,  1873,  by  the  Commissioner  of  the  Geneial  Land 
Office  was  legally  suflftcient  to  prevent  such  settlement  and  entry. 

The  decision  now  sought  to  be  reversed  is  based  upon  the  ruling  of 
the  Department  in  the  case  of  the  same  company  against  Guilford  Mil- 
ler (7  L.  D.,  100,  120),  where  it  was  held  that  the  granting  act  to  the 
company  "not  only  did  not  authorize  a  withdrawal  of  lands  in  the 
indemnity  limits,  but  forbade  it."  Therefore,  the  motion  for  review 
herein  is  in  effect  an  effort  to  secure  a  reversal  of  the  ruling  intheGuil-. 
ford  Miller  case,  in  that  respect;  and  the  question  of  the  authority  of 
the  Commissioner  to  order  said  withdrawal  is  the  only  point  involved, 
and  is  the  only  one  which  will  be  discussed,  for  if  the  land  was  prop- 
erly subject  to  the  settlement  and  filing  of  Mrs.  Davis,  the  company 
can  gain  no  rights  by  its  subsequent  selection  of  the  same  as  indem- 
nity land. 

The  point  at  issue  has  been  argued  ably  and  elaborately  both  orally 
and  on  brief,  and  has  received  at  my  hands  patient  and  deliberate  con- 
sideration: the  result  of  which  is  that  I  am  very  clear  in  my  judgment 
that  the  motion  for  review  must  be  denied. 

The  practic^e  of  issuing  executive  orders  for  the  withdrawal  of  public 
lands  from  sale  or  other  disposal  because  they  were,  or  might  be  needed 
for  public  purposes  or  to  effectuate  grants,  has  undoubtedly  existed  for 
many  years  and  grown  with  its  use.  But  the  origin  of  this  asserted 
power  on  the  part  of  the  execjutive  is  involved  in  obscurity.  In  view 
of  the  i)rovisiou  in  Article  4  of  tlie  Constitution,  confcmng  upon  Con- 
gress the  exclusive  ^^  Power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  behmging  to  the 
United  States,''  it  would  seem  that  there  ought  to  be  some  legislation, 
which,  either  by  expression  or  clear  implication,  confers  upon  the  execu- 
tive so  important  a  power  as  that  of  withliolding  public  lands  from  the 
operation  of  laws,  relating  to  their  disposal,  whenever,  in  the  discre- 
tion of  the  executive,  it  is  thought  proper  to  do  so — a  disposal,  be  it 
remembered,  expressly  reserved  by  the  Constitution  to  the  Congress 
itself.  But  in  my  researches  I  have  not  been  able  to  find  such  legisla- 
tion. 

So  great  is  the  i)ower  claimed,  so  far  reaching  and  dangerous  may  be 
the  results  of  its  exercise,  that  if  the  matter  were  submitted  to  me  as 
an  original  proposition,  I  do  not  think  that  I  would  be  warranted  in 
ordering  such  a  withdrawal,  in  the  absence  of  legislation  and  entirely 
upon  a  supposed  power  inherent  in  the  Secretary  of  the  Interior. 
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I  am  supported  in  these  views  by  those  of  Mr.  Secretary  Lamar,  as 
expressed  in  the  case  of  the  Atlantic  and  Pacific  Eailroad  Company 
(G  L.  D.,  84),  where  was  being  considered  the  propriety  of  revoking  the 
indemnity  withdrawals  heretofore  made  for  that  and  other  railroad 
companies.    On  page  87  of  that  decision,  the  Secietary  said: 

Were  I  called  upon  to  treat  as  an  original  propoflition  the  quOvC^tiou  as  to  the  legal 
anthoriiy  of  the  Secretary  to  withdraw  from  the  operation  of  the  settlement  laws 
lands  within  the  indemnity  limits  of  snid  grant,  I  Hhould  at  least  have  siich  doubts 
of  the  existence  of  any  such  authority  as  to  have  restrained  me  of  its  exercise. 

More  especially'  would  I  feel  that  such  action  was  unwarranted,  if,  in 
any  given  case,  Congress,  the  sole  constitutional  repository  of  such 
power,  had  already  exercised  it,  even  to  a  limited  extent.  But,  if,  in 
addition  to  that  action  by  the  Congress,  there  appeared  to  be  a  prohi- 
bition against  iurther  withdrawals,  it  would  be  a  flagrant  disobedience 
to  the  law  if  the  executive  failed  to  obey  its  mandate. 

I  think  these  observations  are  clearly  applicable  to  the  grant  to  the 
Northern  Pacific  Railroad  Company. 

An  examination  of  the  act  of  Congress  making  this  grant  fails  to 
show,  either  by  expression  or  implication,  any  direction  to  the  executive 
authorities  to  make  a  withdrawal  thereunder,  as  may  be  found  in  some 
other  acts  making  land  grants  in  aid  of  the  construction  of  railroads. 

But  in  section  6  of  the  Northern  Pacific  act  Congress  itself  clearly 
and  unequivocally  makes  what  may  be  termed  a  withdrawal,  which,  by 
force  of  the  statute,  becomes  self-acting  when  the  prescribed  conditions 
arise. 

By  that  section  it  is  provided  that  after  the  general  route  of  the  road 
shall  be  '*flxed,'^  "the  odd  sections  of  land  hereby  granted  shall  not  be 
liable  to  sale  or  entry  or  pre-emption  before  or  after  they  are  surveyed, 
except  by  said  company,  as  provided  by  this  act." 

Congress,  the  supreme  i)ower,  having  thus  ordered  a  withdrawal  from 
sale  and  entry  of  a  portion  of  the  lands,  within  the  limits  of  the  grant, 
it  must  be  assumed  that  it  does  so  to  the  entire  exclusion  of  any  subor- 
dinate authority,  and  that  its  action  on  that  behalf  is  intended  to  be 
exhaustive.  Therefore  an  attempt,  by  the  officers  of  the  Land  Depart- 
ment, to  supplement  that  action  by  additional  action  of  their  own  in 
that  respect  must  be  because  they  presume  that  Congress  has  not  taken 
BufTicient  and  proper  steps  in  the  premises — a  setting  up  of  their  own 
judgment  against  that  of  Congress. 

In  the  Guilford  Miller  case,  on  page  113,  Mr.  Secretary  Vilas  has  well 
and  forcibly  sustained  this  view  of  the  law,  as  follows: 

In  this  case,  the  legislature  undertook  to  direct  with  expUcitness  the  condition  and 
extent  of  the  preHminary  withdrawal.  The  legislative  will  having  been  oxpresaed 
with  defiuitencss,  it  must  he  taken  to  have  been  exhaustively  expressed,  and  that 
direction  implies  that  no  other  withdrawal  should  bo  made.  The  force  of  the  act  of 
Congress  is  as  much  negative  as  affirmative,  and  equally  obligatory  in  both  aspects. 
Having  provided  the  condition  upon  which  a  withdrawal  of  the  public  domain 
should  be  operative  upon  a  preliminary  general  route  for  the  benefit  of  this  compauy. 
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witliont  any  latitude  of  authority  for  any  other,  the  le^slative  will  must  be  regarded 
as  exclusive  of  any  other.  The  effect  of  the  statute  of  1864,  when  it  became  operative 
by  the  filing  and  acceptance  of  a  map  fixing  the  general  route,  was  not  to  be  luter- 
rupted  by  any  official  of  the  government.  No  provision  was  made  that  its  mandate, 
that  the  odd  sections  shoiild  '*not  be  liable  to  sale,  or  entry,  or  pre-emption,  except 
by  the  said  coinpany,"  should  be  terminated  as  to  the  particular  lands  to  which  it 
became  applicable,  at  the  will  of  a  Department  officer,  and  applied  to  other  and 
entirely  dlftevent  lands.  The  duration  of  that  withdrawal  was,  as  the  supreme  court 
has  said  in  the  case  referred  to,  ''until  the  definite  location  is  made." 

These  views  alone  would  be  suflBcient,  in  my  judgment,  to  sustain 
the  conclusion  reached  in  this  ca.^e,  but  Iain  not  left  to  stand  upon 
them  only,  for  Congress  in  the  same  section  has  gone  further.  Xot 
con: ent  with  ordering  a  withdrawal,  that  body  expressly  declared  a 
prohibition  against  the  making  of  any  other  withdrawal,  when  it  said, 
in  the  next  clause  of  the  same  sentence,  that  the  provisions  of  the  pre- 
emption and  homestead  laws  ^' shall  be,  and  hereby  are,  (extended  to 
all  other  lands  on  the  line  of  the  said  road  when  surveyed,  excepting 
those  hereby  granted  to  said  company." 

Here  is  an  enactment  in  which  the  most  comprehensive  language  is 
used.  Having  withdrawn  the  granted  sections,  "all  other''  lands 
within  the  grant,  along  the  line  of  the  road,  are  being  legislated  for. 

It  would  seem  therefore  to  follow  logically,  when  it  was  conmiauded 
that  the  preemption  and  homestead  laws  be  extended  to  "all  other 
lands,''  it  was  all  those  lands  within  the  limits  of  the  grant  which  had 
not  been  otherwise  disposed  of  by  the  act. 

The  "other"  lauds  within  the  limits  of  the  grant  were  the  reserved 
sections  and  the  odd  and  even  sections  within  the  indemnity  limits, 
and  it  is  clear  to  my  mind  that  Congress  meant  all  of  those  lands,  for 
"all"  other  lands  surely  can  not  mean  only  a  portion  of  the  other  lands. 
Qui  omne  dicifj  nihil  excludit  is  a  maxim  well  recognized  in  the  con- 
struction of  statutes  and  is  applicable  here. 

This  asi)ect  of  the  case  is  presented  and  fully  discussed  by  Mr.  Sec- 
retary Vilas  in  the  Guilford  Miller  case,  and  concurring  in  his  reason- 
ing, it  is  not  necessary  that  there  should  be  further  elaboration  of  the 
argument. 

The  views  wliich  I  have  herein  expressed  were  entertained  also  by 
Mr.  Secretary  liamar,  and  are  clearly  and  tersely  stated  by  him  in  his 
opinion,  before  quoted  from,  in  the  case  of  the  Atlantic  and  Pacific 
Kailiotul,  in  0  L.  D.,  p.  87.  The  grant  to  that  company  was  made  July 
27,  18()(),  and  the  sixth  section  thereof  is  in  the  same  words  as  those  of 
the  grant  to  the  Northern  Pacific^.  Said  Secretary  Lamar  in  the  opinion 
cited: 

It  would  seem  that  the  very  words  of  the  act,  "  the  odd-nnmbored  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption  before  or  after 
they  are  surveyed,  except  by  said  company,  as  provided  in  this  act,"  of  themselves 
indicate  most  clearly  the  Icfjislative  will  that  there  should  iiot  be  withdrawn  for 
tbi'  benefit  of  said  company  from  sale  or  entry  any  other  lands,  except  the  odd-nnm- 
beied  sections  within  the  granted  limits,  as  expressly  designated  in  the  act.     But 
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when  the  provision  following  this,  in  the  very  same  eeutence  is  considered — "bnt 
the  provisions  of  the  act  of  September,  1841,  granting  pre-emption  rights,  and  the 
acts  amendatory  thereof,  and  of  the  act  entitled  ''an  act  to  secure  homesteads  to 
actnal  settlers  npon  the  public  domain/'  approved  May  20^  1862,  shall  he  and  the 
same  are  hereby  extended  to  all  other  lands  on  the  line  of  said  road  when  surveyed, 
excepting  those  hereby  granted  to  said  company  " — it  is  difiicnlt  to  resist  the  con- 
clusion that  Congress  intended  that  ''all  other  lands  excepting  those  hereby  granted 
to  said  company ''  shall  be  open  to  sottloiuent  under  the  pre-emption  and  homestead 
laws,  and  to  prohibit  the  exorcise  of  any  discretion  in  the  executive  in  the  matter 
of  determining  what  lands  shall  or  shall  not  be  withdrawn. 

Bending  the  law  of  the  case  aa  above  stated,  and  concurring  in  the 
views  of  my  predecessors,  in  that  respect,  the  motion  for  review  herein 
is  denied. 


SURVEY— AMENDED  PLAT— NOTICE-SETTLEMENT. 

DoBiB  V.  Jameson. 

An  entry  should  not  be  allowed  of  land  included  within  an  amendment  to  a  plat  of 
survey  until  due  notice  of  the  iiling  of  said  amended  plat  has  been  given^  even 
though  the  amendment  is  made  without  additional  work  in  the  Held. 

An  entry  allowed  in  violation  of  this  rule  will  not  give  the  entry  man  any  advantage 
as  against  an  adverse  claimant  who  alleges  priority  of  settlement. 

A  settler  may  purchase  and  use  the  improvements  of  a  prior  occupant  of  the  land, 
but  acquires  no  rights  as  a  settler  except  by  his  own  acts  of  settlement. 

Acts  of  settlement  upon  unsurveyed  land  must  be  of  such  a  character,  and  so  open 
and  notorious,  that  the  public  generally,  may  have  notice  of  the  settlers  claim. 

Acts  of  settlement  can  not  be  done  by  an  agent  or  employee  but  must  be  performed 
by  the  individual  himself. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office j  July  20^ 
(J.  I.  U.)  18D4.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  SW.J  of  Sec.  9,  T.  14  X.,  R. 
9  W.,  W.  M.,  Vancouver  land  district,  Washington. 

The  record  shows  that  William  Jameson  made  homestead  entry  of 
said  tract  June  20,  1890,  under  the  act  of  March  2,  1889,  (24  Stat., 
8o4).  On  November  22,  1890,  Thomas  Dobie  filed  an  aflidavit  of  con- 
test, alleging  that  said  laud  was  settled  on  by  one  Beck,  about  Novem- 
ber 1,  1889,  who  constructed  a  house  thereon,  and  did  some  clearing; 
that  about  April  28, 1890,  the  contestant  purchased  the  improvements, 
and  at  the  same  time  estjiblished  his  residence  on  the  S.  ^  of  said  SW.  J, 
and  has  resided  there  continuously,  and  made  some  further  improve- 
ments; that  he  was  a  bona  fide  settler  on  said  land  at  the  time  of 
the  entry,  and  intended  to  make  homestead  entry  thereof  as  soon 
as  the  same  was  subject  to  entry;  that  claimant  has  never  resided 
or  established  his  residence  on  the  tract;  that  the  entry  was  made  in 
bad  faith  and  for  speculation;  that  contestant  exercised  diligence  to 
secure  an  entry,  and  only  learned  "  within  the  last  few  days  of  the 
entry  of  claimant.'' 

That  pursuant  to  the  Hon.  Commissioner's  letter  '*E",  of  May  16th,  the  Hon.  Sur- 
veyor-General transmitted  to  said  office  a  plat  of  the  survey  of  said  land,  which  was 
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received  and  filed  on  the  29th  day  of  May,  1890,  and  no  notice  of  the  receipt  of  said 
plat  was  published,  or  notice  that  said  land  was  subject  to  entry,  and  that  contest- 
ant only  knew  thereof  long  after  claimant  filed,  and  that  the  Hon.  Register  and 
Receiver  refused  to  permit  or  receive  a  filing  upon  said  land  until  so  instrncted  by 
said  letter  aforesaid,  and  contestant  never  had  notice  or  an  opportunity  of  knowing 
that  said  land  was  subject  to  entry,  and  claimant,  with  intent  to  cheat  and  defraud 
contestant,  and  defeat  his  just  claim  and  right  to  said  land,  filed  upon  said  land,  and 
misled  contestant  in  the  premises. 

Service  was  had  on  the  claimant  by  publication,  and  the  hearing 
before  thelocaloflicers.  Asa  result,  they  recommended  the  cancellation 
of  Jameson's  entry,  and  that  plaintiff  be  given  the  preference  right  of 
entry.  On  appeal,  your  office,  by  letter  of  December  1,  1890,  reversed 
their  action,  whereupon  Dobie  prosecutes  this  aj)peal,  assigning  as  error 
that  your  said  office  decision  is  against  the  law  and  the  evidence. 

Informal  inquiry  in  your  office  discloses  the  fact  that  the  survey  of  a 
part  of  the  township  in  which  this  land  is  situated,  was  approved  Jan- 
nary  31,  1870.  It  did  not,  however,  include  section  9.  The  south  jind 
west  lines  of  said  section  were  run,  and  corners  established,  marking 
the  north-west  corner  of  section  15,  and  the  northeast  corner  of  section 
16;  also  the  north  west  corner  of  section  16,  tiie  north-east  corner  of 
section  17,  and  the  south-east  corner  of  section  8;  also  the  northwest 
comer  of  section  8,  and  the  southeast  corner  of  section  5.  Thus  three 
corners  of  what  is  now  section  9,  were  established,  to  wit:  the  south- 
east, the  southwest  and  the  north-west. 

It  is  stated  in  the  opinions  of  your  office,  and  the  local  office,  and 
conceded  by  counsel  on  both  sides,  that  Jameson  tendered  his  home- 
stead application  for  the  SW.  J  of  said  section  9,  November  21,  1889, 
which  was  rejected  because  the  land  was  unsurveyed,  whereupon  he 
appealed.  It  seems  that  the  claimant,  who  is  himself  a  surveyor,  and 
has  had  much  to  do  with  the  surveys  of  the  public  lands,  enquired  at  the 
office  of  the  surveyor-general  of  Washington,  after  his  appeal,  about 
the  survey  of  this  section,  and  was  informed  by  the  clerk  that  he  con- 
sidered this  section  surveyed,  "as  much  as  it  ever  would  bo."  It  seems 
he  came  east  on  a  business  trip,  and  called  at  your  office,  and  finding 
that  his  appeal  had  not  been  sent  up,  he  wrote  the  local  office  concern- 
ing it,  and  the  case  reached  your  office  December  22, 1889,  and  on  May 
16, 1890,  your  office  sent  the  following  letter  to  the  surveyor- general: 

Upon  the  receipt  hereof,  you  will  please  amend  the  original  plat  of  township  14 
north,  range  9  west,  Willamette  Meridian,  by  protracting  thereon  the  south-west 
quarter  of  section  9.  Three  corners  of  said  quarter-section  having  been  marked  in 
the  field,  and  under  the  general  rule,  the  quarter-section  may  he  showB  upon  the 
plat. 

Forward  authenticated  diagrams,  showing  the  amendment  to  this  office,  and  to 
the  proper  local  land  office. 

The  amended  plat  was  sent  by  the  surveyor-general  to  the  local  office 
May  2G,  1890,  and  your  office,  by  letter  of  June  7,  1890,  returned  Jame- 
son's application  to  make  homestead  entry,  to  the  local  office,  "for  your 
(the  local  office's)  further  action.^'    On  June  20,  following,  his  entry  was 
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placed  of  record.  It  is  conceded  that  no  notice  of  tLe  receipt  of  tlie 
amended  plat^  or  notice  that  the  said  land  was  subject  to  entry,  was 
given  by  publication. 

It  is  contended  by  counsel  for  Dobiethat  the  allowance  for  Jameson's 
entry  was,  under  these  circumstances,  erroneous,  inasmuch  as  the 
notice  required  to  be  given  by  the  circular  of  instructions  of  October 
21, 1885,  (4  L.  D.,  202),  was  not  given.  These  instructions  specifically 
state  how  publicity  shall  be  given,  by  posting  notices,  and  otherwise, 
that  the  plat  of  survey  will  be  liled  on  a  day  to  be  named,  "which 
shall  not  be  less  than  thirty  days  from  the  date  of  such  notice",  and 
until  this  is  done,  the  plat  will  not  be  regarded  as  officially  received, 
and  it  is  only  after  such  notice  has  been  given,  that  entry  can  be  made 
of  the  lauds  included  in  the  survey. 

Ou  the  other  hand,  it  is  insisted  that  as  this  was  simply  an  amend- 
ment to  a  survey,  without  work  in  the  field,  made  by  protracting  the 
lines  in  the  office,  it  does  not  come  within  the  rule;  and  the  entry 
should  be  allowed  to  stand. 

Admitting,  for  the  sake  of  argument,  that  this  section  could  thus  be 
considered  as  legally  surveyed  for  the  purposes  of  entry,  yet  I  think 
proper  publicity  should  have  been  given  of  the  fact,  as  required  by  the 
rule.  The  only  object  in  giving  this  notice  is  to  give  all  settlers  an 
equal  opportunity  to  protect  their  settlement  rights  j  to  give  all  an  equal 
chance  in  the  presentment  of  their  claims.  While  settlers  on  unsur- 
veyed  land  acquire  no  rights  thereto,  as  against  the  government,  yet, 
as  between  themselves,  the  question  as  to  who  has  the  prior  right,  will 
be  inquired  into  in  controversies  between  them. 

It  is  fair  to  assume  that  Jameson,  who  is  evidently  skilled  in  all 
matters  pertaining  to  surveys  of  the  public  land,  procured  the  survey 
of  this  section;  and  within  thirty  days  after  the  amended  plat  was 
filed  he  made  his  entry.  I  think  this  was  clearly  erroneous,  and  he 
should  not  be  allowed  any  advantage  by  reason  thereof,  and  that  this 
case  should  be  decided  solely  on  the  question  of  prior  settlement,  disre- 
garding, for  the  purposes  of  this  controversy,  his  entry. 

It  is  contended  by  counsel  for  Jameson,  that  if  his  entry  be  consid- 
ered erroneous  on  this  ground,  then  the  thirty  days'  notice  must  be 
given  before  an  entry  can  be  allowed.  This  is  not  tenable  as  to  the 
land  in  controversy,  because  the  very  object  of  giving  the  notice  has 
been  attained;  that  is,  so  far  as  the  parties  to  this  controversy  are 
concerned.  It  is  shown,  incidentally,  that  there  were  settlers  on  the 
balance,  at  least,  some  on  other  parts,  of  the  section,  but  if  there  are 
any  controversies  as  between  them,  they  are  not  now  before  me,  and  it 
is  only  necessary  to  say  that  they  will  be  decided  on  their  own  merits 
when  presented. 

This  question  of  notice  to  the  settlers  after  survey,  as  presented  in 
the  cj\se  at  bar,  is  clearly  distii»guishable  from  that  decided  in  Lauben- 
hcimer  v.  Taylor  (18  L.  D.,  214),    In  that  case,  Taylor's  entry  was  not 
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made  until  eight  montlis  after  the  plat  had  beeu  filed,  and  there  was 
no  charge  or  showing  made  that  the  local  office  had  not  given  the 
required  notice. 

It  is  shown  by  the  testimony  in  this  case  that  one  Beck  had  built  on 
the  S.  i  of  said  quarter-section,  the  land  claimed  by  Dobie,  a  house 
sixteen  by  twenty  feet.  The  construction  was  begun  in  December, 
1889,  and  finished  in  the  latter  part  of  April,  1890.  Dobie  purchased 
these  improvements,  and  settled  upon  the  land  May  1,  1890.  There  had 
also  been  some  clearing  done  by  Beck,  and  Dobie  did  some  more  alter 
his  settlement.  He  liv^ed  on  the  land  continuously  from  that  time.  There 
is  no  attempt  made  by  defendant  to  dispute  the  fact  of  Dobie's  settle- 
ment and  residence.  It  is  a  well  settled  rule  that  a  settler  on  the  pub- 
lic land  cannot  claim  any  rights,  as  such,  by  reason  of  the  acts  of  his 
predecessor  on  the  land.  He  has  the  right  to  purchase  and  use  the 
improvements  as  his  own,  but  his  rights  a^  a  settler  date  from  his  own 
settlement  on  the  land. 

Jameson  testifies  that  he  first  went  ujwn  the  land  on  October  14, 
1889;  "and  looking  around  for  a  site,  I  selected  this  claim."  On  this 
visit  he  was  acconipaniexl  by  one  Meyer.  At  this  time,  Jameson  says 
he  was  there  two  or  three  hours;  he  says  he  was  on  three  of  the  forties 
of  the  quarter,  and  "did  a  little  slashing,  sufficient  to  satisfy  myself 
that  I  claimed  the  land  as  my  residence  for  the  future."  He  used  a 
small  hand  axe  for  slashing,  and  says  he  did  it  alone,  Meyer  not  being 
present;  that  it  was  twenty  or  thirty  feet  square,  and  it  took  him  fif- 
teen or  twenty  minutes  to  do  it.  The  point  at  which  this  was  done  was 
north  of  the  south  line  of  the  NW.  J  of  said  SW.  J.  (The  testimony 
shows  that  the  S.  J  of  said  quarter- section  fronts  on  an  arm  of  Shoal- 
water  Bay;  that  it  rises  from  the  tide  lands  to  an  altitude  sufficient  to 
give  a  good  view  of  the  Bay,  to  about  the  east  and  west  centre  line 
dividing  said  SW.  rj,  when  the  ground  recedes,  thus  making  this  line 
the  crest  of  the  hill).  The  i)oint  where  this  slashing  was  done  was 
therefore  over  the  hill  from  the  Bay,  and  by  contestant's  witnesses,  it 
is  said  that  the  Bay  cannot  be  seen  from  that  i>oint.  Jameson  says  the 
steps  taken  to  make  actual  settlement,  were  to  hire  some  men  some  time 
after  this  visit,  to  "build  a  house,  and  make  the  necessary  improve- 
ments to  establish  my  claim."  He  was  again  on  there  about  an  hour 
November  7, 1889,  "  and  made  another  examination  of  the  land."  In 
the  construction  of  this  house  he  employed  Friend,  Meyer,  Ingle,  and 
one  Michael  Daly,  who  is  shown  to  have  been  in  his  emi)loyfor  several 
years,  assisted  them.  The  house  was  twelve  by  fourteen  feet,  of  split 
lumber,  with  a  window  covered  with  muslin,  and  a  door,  which  was 
finished  about  January  1,  1890.  The  same  men,  during  this  time,  also 
built  a  house  for  Daly. 

It  appears  that  "on  his  return  from  the  east",  Jameson  ascertained 
from  Friend  the  sort  of  a  house  he  had  built,  when  he  concluded  it  was 
not  suitable  for  his  family,  and  directed  Friend  "  to  select  a  more  eligi- 


DECISIONS   RELATING    TO   THE   PUBLIC   LANDS.  95 

ble  site  ^,  aud  sent  him  over  again  to  build  another  house.  The  new 
house  was  also  built  of  split  lumber,  near  the  site  of  the  first,  and  on 
the  N.  ^  of  said  quarter-section.  It  was  begun  about  February  23, 
1890,  but  it  is  not  definitely  shown  when  it  was  completed.  It  was 
built  by  Daly  and  Friend,  of  lumber  that  they  had  sawed  and  split 
themselves^  it  was  fourteen  by  twenty  feet,  with  a  kitchen  ten  by  four- 
teen feet,  containing  four  rooms  in  all. 

Jameson  says  he  was  there  again  in  April,  and  stayed  all  night.  On 
July  16,  his  family  moved  in  the  house,  and  he  was  then  there  two  or 
three  days;  was  there  again  in  August  one  day;  in  September  two 
days;  and  in  December  two  nights  and  one  day.  These  visits  com- 
prise his  entire  presence  on  the  land. 

It  will  thus  be  seen  that  Jameson's  presence  on  the  land  prior  to  May 
1,  the  date  of  Bobie's  settlement,  were  his  visits  in  October,  November 
and  April.  It  is  not  shown  that  he  did  anything  on  any  of  these  occa- 
sions, that  could  be  construed  as  a  bona  fide  settlement.  He  did  not 
make  it  his  home,  or  do  anything  personally  to  indicate  that  he  had 
any  intention  of  so  doing;  none  of  his  effects,  or  those  of  his  family, 
were  on  the  land  until  July  16. 

The  acts  of  settlement  upon  unsurveyed  land  must  be  of  such  a 
character,  and  so  open  and  notorious,  that  the  public  generally,  may 
have  notice  of  the  settler's  claim.  Little  v.  Durant  (3  L.  D.,  74);  Mc- 
Weeney  v.  Greene  (9  L.  D.,  38). 

These  acts  caimot  be  done  by  an  agent  or  employee,  but  must  be 
performed  by  the  individual  himself,  Byer  v.  Burrill  (6  L.  D.,  621); 
Powers  r.  Ady  (11  L.  D.,  175). 

Your  judgment  is  therefore  reversed,  and  Jameson's  entry,  to  the 
extent  of  the  conflict  with  Dobie's  claim,  will  be  cancelled;  Jameson's 
entry  to  stand,  if  he  so  desires,  for  the  remainder  of  said  SW.  J,  sub- 
ject to  a  full  compliance  with  the  requirements  of  the  law. 


PRACTICE— NOTICE    OF   APPEAIi. 

Northern  Pacific  E.  R.  Co.  v.  Olson, 

A  copy  of  the  appeal  and  argument  thereon  mailed  to  the  regiHter  of  the  local  office 
is  not  notice  of  sach  appeal  to  the  adverse  party  if  not  served  on  him  hy  said 
officer. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  20, 
(J.  I.  H.)  18U.  (F.  W.  C.) 

With  your  office  letter  of  March  19, 1889,  was  forwarded  the  record 
in  the  case  of  the  Northern  Pacific  Railroad  Company  v,  Peter  Olson, 
involving  the  SW.  i  N  W.  J,  W.  \  SW.  \  and  SE.  J  SW.  J,  Sec.  9,  T.  18 
K.,  R.  8  W.,  Seattle,  Washington,  on  appeal  by  the  company  from  your 
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office  deciaion  of  October  9,  1888,  sustaining  the  action  of  the  local  offi- 
cers in  rejecting  its  «ittempted  selection  of  this  land,  the  list  Including 
which  was  filed  April  28,  18S5. 

This  land  is  embraced  in  the  homestead  entry  of  Peter  Olson,  made 
March  22,  1881),  and  on  behalf  of  Olson  a  motion  has  been  filed  to  dis- 
miss the  appeal  by  the  company  for  the  reason  that  no  service  of  the 
same  was  ever  made  upon  him,  as  required  by  the  rules  of  practice. 

In  support  of  his  motion  Olson  alleges  that  he  was  informed  by  the 
local  officers  that  the  railroad  company  had  no  claim  to  this  land;  that 
in  accordance  with  published  notice  he  made  proof  in  1891,  against  the 
acceptance  of  which  the  company  filed  no  protest,  and  the  same  was 
regularly  accepted  and  final  certificate  issued^  that  the  first  he  learned 
of  any  adverse  claim  by  the  company  was  in  answer  to  a  letter 
addressed  to  your  office  last  February,  making  inquiry  as  to  why  patent 
did  not  issue  upon  his  entry,  when  he  was  informed  that  the  land  was 
involved  in  a  case  pending  before  this  Department  upon  appeal  by  the 
company,  as  before  set  forth. 

An  examination  of  said  appeal  shows  that  accompanying  the  appeal 
is  an  affidavit  by  the  resident  counsel  for  the  company,  to  the  effect  that 
on  November  16, 1888,  he  mailed  a  registered  letter  addressed  to  the 
register  of  the  United  States  land  office,  Seattle,  Washington,  enclos- 
ing a  copy  of  the  appeal  and  argument  in  this  case. 

It  is  plain  that  this  is  not  sufficient  notice,  for  if  the  company  chose 
to  make  the  register  its  agent,  and  he  failed  to  make  the  service  as 
required,  the  company  is  bound  thereby. 

As  the  appeal  was  never  served  upon  Olson,  the  same  must  b^,  ^nd 
is  hereby,  accordingly  dismissed. 


homestead  applicant-section  2289  b.  8. 
Childs  v.  Ayerst  et  al. 

One  T^ho  is  in  posBesslon  of  a  quarter  section  of  land  under  a  timber  culture  entry  is 
not  the  ''proprietor''  of  said  tract  and  disqualified  thereby  a«  a  homestead 
npplicnnt  under  section  2289  K.  S.,  as  amended  by  the  act  of  March  3, 1891;  nor 
is  the  owncrs]iip  of  stock,  issued  by  a  corporation  whose  capital  is  invested  in 
lauds,  a  disqualification  under  said  statute. 

Secretary  Smith  to  the  Commhsioner  of  the  General  Land  Office,  July  21, 
(J.  LU.)  1894.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  SE.  J  of  Sec.  30,  T.  153  R.  47, 
Crookston,  Minnesota,  land  district. 

Tlie  history  of  this  tract,  so  far  as  material  to  this  controversy,  is 
that  in  May,  1879,  one  John  H.  Friese  filed  a  pre-emption  declaratory 
statement  for  it,  and  in  March,  1880,  transmuted  the  same  to  homestead 
entry.    In  November,  1880,  one  Fred.  Eeynolds  contested  the  same,  and 
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on  an  ex-parte  hearing,  the  Friese  entry  was  cancelled  in  August,  1881. 
In  September  following,  Reynolds  made  homestead  entry,  and  com- 
muted it  to  cash  entry  in  May,  1882.  It  being  shown  to  your  office  that 
Friese  had  been  killed  by  Indians  in  July,  1880,  and  that  his  heir,  Sen- 
holt,  made  claim  to  it,  Reynold's  entry  was  suspended,  and  a  hearing 
was  ordered,  which  finally  ripened  into  a  departmental  decision,  can- 
ceiling  Reynold's  entry,  on  the  ground  of  his  disqualification  to  make 
entry,  and  Friese's  entry  was  re-instated  for  the  benefit  of  his  heirs. 
(Senholt  v.  Reynolds,  6  L.  D.,  241). 

1 1  appears  that  your  office,  on  July  2, 1888,  and  July  8, 1890,  instructed 
the  local  officers  to  give  notice,  under  the  circular  of  December  20, 1873^ 
(1  0.  L.  O.,  13),  to  the  entryman  to  submit  proof  within  thirty  days, 
and  show  cause  why  the  entry  should  not  be  cancelled,  and  on  August 
29, 1890,  they  reported  that  the  notice  had  been  given,  and  no  action 
taken  in  the  premises. 

It  also  appears  that  on  May  20,  1800,  one  Thomas  T.  Brown,  by  let- 
ter addressed  to  your  oiiice,  inquired  as  to  tlie  status  of  the  land.  Ou 
July  10  following,  he  was  informed  of  its  status,  and  that  in  the  event 
of  cancellation  it  would  be  subject  to  entry,  and  advised  to  initiate  a 
contest  against  it,  "and  if  successful,  thereby  secure  a  preference  right 
of  entry.''  On  July  20, 1890,  he  informed  your  ofiice  that  he  had  filed 
his  contest;  also  an  application  to  file  on  the  land.  By  letter  of  May 
12,  1891,  your  office  cancelled  said  entry,  and  directed  the  local  office 
to  notify  Brown  that  he  would  be  allowed  thirty  days  to  renew  his 
application  to  enter  the  tract,  and  should  he  fail  to  do  so,  "you  will 
then  note  the  cancellation  of  said  entry  as  of  date  hereof,  and  allow 
the  tract  to  be  entered  by  the  first  legal  applicant  therefor."  It  is 
stated  in  said  letter  that  the  application  of  one  Fritz  Mellab  to  contest 
said  entry,  which  had  been  rejected  by  the  local  office,  was  forwarded 
March  6, 1891,  "but  in  view  of  the  pending  action,  no  further  steps 
will  be  taken  thereon." 

It  appears  from  the  report  of  the  register  of  May  26, 1891,  that  ou 
December  16, 189(i,  Ellsworth  D.  Childs  "appeared  and  filed  a  power 
of  attorney  from  Mr.  Brown,  authorizing  the  said  Childs  to  withdraw 
the  application  of  Brown,  filed  July  15,  1890,  which  Childs  did",  and 
on  March  6, 1891,  he  "filed  an  application  for  an  entry  of  said  land." 
On  May  25,  1891,  Childs  again  offered  his  homestead  application, 
"which  was  rejected  for  the  reason  that  under  letter  "H",  of  May  12, 
1891,  one  Thomas  T.  Brown  is  allowed  thirty  days  in  which  to  renew 
his  application  for  an  entry  on  said  tract."  (None  of  the  papers  in  refer- 
ence to  Childs'  applications  are  in  the  files).  He  appealed  from  this 
r^ection.  Brown  renewed  his  application  to  enter,  June  10, 1891,  and 
it  was  rejected  because  of  his  withdrawal  of  his  former  application,  by 
Ohilds  under  the  power  of  attorney.    He  appealed. 

It  seems  that  one  Johannes  Cornelius  filed  his  timber  culture  appli- 
cation for  the  land  December  16, 1890.  Also  on  June  22, 1891,  one 
1801— VOL  19 7 
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Andrew  L.  Anderson  made  application  to  make  homestead  entry;  also 
on  December  1, 1891,  George  Ayerst  presented  his  homestead  applica- 
tion. These  applications  were  rejected,  and  all  transmitted  to  your 
office. 

By  letter  of  July  23,  1891,  your  ofhce  ordered  a  hearing,  ''for  the 
purpose  of  determining  the  question  of  superiority  of  right  to  enter  the 
tract  in  disi)ute,  as  between  Brown  and  Childs."  At  the  hearing,  the 
other  parties  intervened.  Brown  withdrew^  his  application,  and  filed  a 
paper  stating  that  he  had  sold  to  Childs  all  his  right,  title  and  interest 
to  the  land.  The  hearing  was  then  proceeded  with  as  to  the  other 
parties.  Ayerst,  in  his  affidavit  for  intervention,  alleged  that  Childs 
was  not  qualified  to  make  entry,  for  the  reason  that  he  is  the  owner  of 
more  than  three  hundred  and  twenty  acres  of  land  in  the  State  of  Min- 
nesota, and  that  he — Childs — is  seeking  the  land  for  speculative  pur- 
poses. 

As  a  result  of  the  hearing,  the  local  officers  held  that  ChUds  was 
qualified,  and  recommended  that  his  entry  be  allowed.  The  other  parties 
appealed,  and  your  office,  by  letter  of  October  12,  J 892,  affirmed  their 
action.  Ayerst  alone  prosecutes  this  appeal,  the  principal  assignment 
of  error  being  that  your  office  erred  in  not  finding  that  Childs  was  the 
owner  of  more  than  one  hundred  and  sixty  acres  of  land  at  the  time  he 
made  his  application  to  enter. 

The  government  has  nothing  to  do  with  the  trades  and  trafficking 
between  the  original  parties  to  this  action  in  regard  to  this  land,  and 
will  take  no  notice  of  them  in  deciding  who,  under  the  land  laws,  is 
entitled  to  make  the  entry. 

Brown  being  out  of  the  case,  it  is  not  necessary  to  discuss  his  original 
status,  further  than  to  say  that  whatever  right  he  had  to  make  entry 
of  the  land,  he  abandoned,  and  thus  left  it  open  to  the  first  qualified 
applicant.  Childs  gained  nothing  by  his  application  of  March  6, 1891, 
because  the  land  was  then  segregated  by  Friese's  entry,  then  under 
investigation  by  this  Department.  But  by  his  application  of  May  25, 
1891,  he  became  the  first  applicant,  and  unless  disqualified,  as  alleged, 
is  entitled  to  have  his  entry  placed  of  record. 

The  testimony  shows  that  at  the  date  of  Childs'  application,  he  had 
a  timber  culture  entry  of  one  hundred  and  sixty  acres  in  said  land  dis- 
trict, and  that  he  commuted  the  same  to  cash  entry  June  8,  1891;  also 
that  the  firm  of  which  he  is  a  member — consisting  of  himself  and  one 
James  Hill — and  in  which  they  are  equal  partners,  own  **one  block  of 
land  three  hundred  by  four  hundred  feet." 

Section  2289,  Revised  Statutes,  as  amended  by  the  actof  March  3, 1891 
(26  Stat.,  1095),  provides  that: 

Every  person  who  is  head  of  a  fauiil}',  etc.  .  .  .  shaU  be  eutitled  to  enter  oue- 
qnarter  section,  or  a  less  quantity, but  no  person  who  is  the  pro- 
prietor of  more  than  one  hundred  and  sixty  acres  of  land  in  any  State  or  Territory 
fihaU  acquire  any  rights  nnder  the  homestead  law. 
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The  status  of  Child  s  must  be  determined  as  of  the  date  of  his  appli- 
cation, at  which  time  he  had  made  and  still  held  the  timber  culture 
claim,  and  his  interest  in  the  block. 

The  question  therefore  to  be  determined  is  whether  an  entryman  who 
has  possession  of  a  quarter  section  under  a  timber  culture  entry,  is  the 
proprietor  of  one  hundred  and  sixty  acres  of  land,  as  contemplated  by 
the  act,  conceding,  for  the  purposes  of  this  discussion,  that  his  owner- 
ship in  the  block,  added  to  one  hundred  and  sixty  acres,  would  dis- 
qualify him,  under  the  statutes,  trom  exercising  the  homestead  right. 

The  word  '* proprietor"  is  synonymous  with  ''owner",  in  its  legjil 
signification,  and  is  defined  tobeone  "  whohas  dominion  of  a  thing  real 
or  personal,  corporeal-  or  incorporeal,  which  he  has  the  right  to  enjoy, 
and  to  do  with  as  he  pleases,  even  to  spoil  or  destroy  it,  as  far  as  the 

law  permits The  right  of  the  owner  is  more 

extended  than  of  him  who  has  only  the  use  of  the  thing.    The  owner 

of  an  estate  may,  therefore,  change  the  face  of  it 

He  may  commit  what  would  be  considered  waste  if  done  by  another.'* 
(2  B(m.  Law  Die,  11th  Ed.,  276).    ' 

While  the  entry  under  the  timber  culture  law  segregates  the  land 
from  the  public  domain  to  the  extent  of  protecting  it  from  subsequent 
entries,  yet  it  cannot  be  said  that  the  entryman  is  the  owner  or  propri- 
etor of  the  land.  He  has  at  best  but  an  equitable  title  to  the  land,  the 
government  holding  the  naked  legal  fee  in  trust  for  him,  subject  to  his 
compliance  with  the  requirements  of  the  law,  and  until  forfeited  by  fail- 
ure to  perform  the  conditions,  his  equitable  right  in  the  land  will  pre- 
vail, not  only  against  individuals,  but  against  the  government.  (Opin- 
ion of  Attorney-General,  1  L.  D.,  30).  But  he  has  not  that  dominion 
over  it  which  gives  him  the  right  of  alienation,  an  essential  right  to 
proprietorship.  It  is  unnecessary  to  further  discuss  the  subject, 
because  I  do  not  think  any  one  can  seriously  contend  that  Childs  was 
the  proprietor  of  the  land  included  in  his  timber  culture  entry,  in  the 
sense  contemplated  by  the  statutes. 

It  is  also  insisted  by  counsel  that  Ghilds  is  disqualified  by  reason  of 
the  fact  that  he  is  largely  interested  in  an  incorporated  company,  known 
as  the  E.  D.  Childs  Co.,  which  owns  a  great  amount  of  real  estate  in  that 
vicinity,  consisting  of  between  5,000  and  6,000  acres  of  land,  and  a  large 
number  of  lots  in  the  town  of  Carman.  It  is  not  necessary  to  go  into 
the  details  of  the  incorporation  of  this  company,  and  the  transfer  to  it 
of  the  real  estate  owned  by  Childs  and  James  Hill,  all  of  which  trans- 
pired prior  to  the  date  of  his  application  to  enter  the  land  in  question. 

The  fact  that  Childs  owns  stock  in  this  corporation  is  not  a  disquali- 
fication under  the  statute.  It  cannot  be  said  that  he  owns  the  land; 
his  interest  in  the  company  is  represented  by  the  stock  he  owns,  which 
is  only  personal  property.  In  Schouler's  Personal  Property  (Vol.  1, 
620),  in  discussing  this  proposition,  it  is  said: 

In  fact,  as  to  every  joint-stock  corporation,  tlio  shares  in  a  sbarebolder's  hands 
entitle  him  to  a  proportionate  part  in  the  capitul,  which  is  regarded  as  so  much 
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money ;  aud  bis  right  is  a  money  right,  so  far  as  himself  is  concerned,  even  thongh 
that  eapitfll,  with  reference  to  the  fictitious  personiige  known  as  the  corporation,  be 
invested  in  real  estate,  or  in  goods  and  chattels,  or  what  is  commonly  the  case,  in 
both  to<;etlier,  for  the  purposes  of  the  corporate  business.  For  this  reason  the  lands 
of  a  corporation  may  be  taxed  as  real  estate,  while  the  stock  is  personal  property; 
and  according  to  the  modern  doctrine,  while  a  corporation  may  own  a  great  deal  of 
To.lI,  aud  a  great  deal  of  personal  property,  the  interest  of  each  individual  share- 
holder id  ''a  share  of  the  net  produce  of  both,  when  brought  into  one  fund."  Shares 
in  corporation  stock  being  regarded  therefore  as  personal  property,  they  are  to  be 
clHHHe<l  with  incorporeal  personal  property,  or,  as  it  is  sometimes  said,  they  are  of 
the  uature  of  choses  in  action;  for  the  certificate  of  stock  is  merely  corporeal  evidence 
of  tlie  incorporeal  right,  and  a  muniment  of  title,  as  in  the  case  of  bills  and  notes. 

Your  ofUce  judgment  is  therefore  affirmed. 


BAILROAD  ORANT*WITHDRAWAI/-SETTI.£BfENT. 

Central  Pacific  E.  R.  Co.  v.  Beck. 

Under  the  terms  of  the  grant  to  this  company  the  withdrawal  made  upon  the  map 
of  general  route  precludes  the  subsequent  acquisition  of  settlement  rights 
adverse  to  the  company;  and  a  settlement  so  made,  even  though  it  existed  at 
definite  location,  would  not  serve  to  except  the  land  settled  upon  from  the  opera- 
tion of  the  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  24., 
(J.  I.  H.)  1894.  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  Central  Pacific  Railroad  Com- 
pany from  your  office  decision  of  November  19,  1892,  holding  that  the 
SE.'i  of  Sec.  7,  T.  2  S.,  R.  2  W.,  M.  D.  M.,  San  Francisco  land  district, 
California,  did  not  pass  under  the  grant  made  to  aid  in  the  construc- 
tion of  said  railroad,  and  that  the  same  was  erroneously  patented  on 
account  thereof,  for  the  recovery  of  which  a  suit  is  recommended  under 
the  provisions  of  the  act  of  March  3,  1887  (24  Stat.,  550). 

This  land  is  within  the  limits  of  the  grant  for  said  company  made  by 
the  act  of  July  1,  1862  (12  Stat.,  489),  aud  of  July  2,  18G4  (13  Stat., 
356).    By  the  seventh  section  of  the  act  of  1862,  it  is  provided: 

That  within  two  years  after  the  passage  of  this  act,  said  company  shaU  designate 
the  general  route  of  said  road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same 
in  the  Department  of  the  Interior,  whereupon  the  Secretary  of  the  Interior  shall 
cause  the  lauds  within  fifteen  miles  of  said  designated  route  or  routes  to  be  with- 
drawn from  pre-emption,  private  entry,  and  sale ;  and  when  any  portion  of  said 
route  shall  be  finally  located,  the  Secretary  of  the  Interior  shall  cause  the  said  lands 
hereinbefore  granted  to  be  surveyed,  and  set  off,  as  fast  as  may  be  necessary  for  the 
purposes  herein  named. 

At  the  time  of  the  passage  of  the  amendatory  act  of  1864,  the  gen- 
eral route  of  the  road  had  not  been  designated,  and,  therefore,  the 
fifth  section  of  that  act  says — 

That  the  time  for  designating  the  general  route  of  said  railroad,  and  of  filing  the 
map  of  the  same,  and  the  time  for  the  completing  of  that  part  of  the  railroads, 
required  by  the  terms  of  said  act  (of  1862),  of  each  company,  be,  and  the  same  ia 
hereby,  extended  one  year  from  the  time  in  said  act  designated. 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  101 

The  map  showing- the  general  route  of«aid  road  between  Sacramento 
and  JSau  Jose  was  filed  oft  December  8,  1864,  and  withdrawal  was 
ordered  by  your  office  letter  of  December  23, 1864,  which  was  received 
at  the  local  office  January  31, 1865.  The  land  in  question  fell  within 
the  limits  of  said  withdraw^al  and  was  included  in  a  patent  issued  to 
the  company  on  account  of  its  grant,  dated  March  24, 1889. 

Karl  Beck  applied  to  enter  this  land,  his  application  being  accom- 
panied by  the  affidavits  of  several  persons  who  allege  that  the  land 
was  occupied  and  improved  by  parties  claiming  the  same  under  the 
settlement  laws,  both  at  the  date  of  the  withdrawal  in  1865  and  at  the 
time  of  the  definite  location  of  the  road,  January,  21,  1870. 

Your  office  denied  said  application  for  the  reason  that  the  land  had 
been  patented  on  account  of  the  grant  to  said  company,  and,  upon 
ai)i)eal,  said  decision  was  modified  by  dei)artinental  decision  of  June  9, 
1891  (L.  and  B.  Press  Copybook  220,  page  240),  and  you  were  directed 
to  order  a  hearing  in  order  to  determine  whether  the  land  had  been 
enoneously  patented  on  account  of  said  grant. 

It  is  upon  the  record  made  at  said  bearing  that  the  case  is  again 
before  this  Department,  the  decision  of  the  local  officers  and  your  office 
being  adverse  to  the  company  and  recommending  a  suit  for  the  recovery 
of  title  to  said  land. 

Since  the  case  has  been  forwarded  to  this  Department  on  appeal,  a 
motion  has  been  made  for  a  rehearing  on  the  part  of  the  company,  on 
the  gi'ound  that  certain  witnesses  who  testified  in  favor  of  Beck,  have, 
in  another  case  now  pending  before  your  office  undecided,  admitted 
that  they  were  mistaken  in  their  testimony  given  in  this  case  in  fixing 
the  location  of  the  house  of  one  Weaver,  whose  claim  is  made  the  basis 
for  holding  that  the  land  was  excepted  from  the  company's  grant. 

This  being  a  case  in  which  the  hearing  was  ordered  for  the  informa- 
tion of  this  Department,  to  the  end  that  it  might  determine  whether  a 
suit  was  advisable,  the  land  having  been  patented  on  account  of  the 
grant,  I  am  of  the  opinion  that  resort  might  be  made  to  any  record, 
either  in  your  office  or  the  local  office,  to  the  end  that  the  actual  condi- 
tion of  the  land  at  the  time  of  the  attachment  of  rights  under  the  grant 
might  be  determined,  but  for  the  reasons  hereinafter  ^»;iven,  T  deem  it 
unnecessary  to  examine  the  record  in  the  case  referred  to  now  pending 
before  your  office  for  determination  of  the  question  under  consideration, 
namely,  whether  suit  should  be  brought  to  set  aside  the  patent  issued 
on  account  of  this  grant. 

It  appears  from  the  testimony  taken  that  this  tract  was  a  i>art  of  a 
ranch  of  some  twelve  or  thirteen  hundred  acres  of  land  claimed  by  one 
Holliday,  and  that  one  Calvert,  who  was  in  his  employment  as  foreman, 
occupied  this  land  from  1859  until  about  1866.  It  is  admitted  that 
Calvert  made  no  claim  to  this  land  under  the  settlement  laws. 

Calvert  was  succeeded  by  Weaver,  as  foreman  of  the  Holliday  ranch, 
and  he  occupied  the  laiid  until  some  time  after  the  definite  location  of 
the  road  January  21,  1870. 
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Holliday's  claim  was  transferred  to  one  O'Brien,  and  at  or  about  the 
time  of  the  definite  location  of  this  road,  Weaver  seems  to  have  repu- 
diated the  claim  made  by  O'Brien  and  set  up  claim  in  himself,  on 
account  of  which  he  was  ejected  from  the  land  by  O'Brien,  and  never 
returned  to  make  claim  thereto. 

At  this  time  the  land  was  unsurveyed;  the  approved  plat  not  having 
been  filed  in  the  local  oflBce  until  April  1,  1883. 

Tlie  first  question  for  consideration  is  the  effect  of  the  withdrawal 
upon  the  tiling  of  the  map  of  general  route,  the  order  on  account  of 
which  was  received  at  the  local  office,  as  before  stated,  January  31, 
1865.  At  this  time  the  land  was  embraced  in  the  HoUiday  claim  and 
occupied  by  one  Calvert,  who  was  there  in  the  interest  of  Holliday, 
acting  as  his  foreman,  and  who  made  no  claim  on  account  of  the  settle- 
ment laws. 

It  must  be  admitted,  therefore,  that  if  the  withdrawal  upon  the  map 
of  general  route  was  effective  for  the  purpose  of  preventing  settlement 
thereafter,  or  in  other  words,  to  retain  the  land  in  a  state  of  reserva- 
tion to  await  the  definite  location  of  the  road,  that  no  rights  could  have 
been  acquired  by  Weaver,  who  went  upon  the  land  after  said  with- 
drawal, even  if  it  be  conceded  that  he  was  duly  qualified  and  intended 
to  claim  the  land  under  the  settlement  laws,  and  that  his  improve- 
ments were  jilaced  upon  the  tract  in  question — about  which  there  is  a 
grave  question  of  doubt. 

In  the  case  of  the  Kansas  Pacific  Railway  Company  v.  Dunmeyer 
(113  U.  S.,  629),  the  grant  to  aid  in  the  construction  of  which  was  made 
by  the  acts  under  consideration,  it  was  held  that  Miller's  entry  was 
properly  allowed  after  the  tiling  of  the  map  of  general  route  for  the 
reason  that  said  map  was  hot  filed  within  the  time  limited  by  the  acts 
of  1802  and  181)4,  but  was  filed  under  the  i>eriod  of  extension  granted 
by  the  act  of  July  13,  1866  (11  Stat.,  79),  and  as  said  last  mentioned 
act  merely  directed  that  lands  be  reserved  from  sale,  it  was  held  that 
the  allowance  of  said  entry  by  Miller  was  proper,  and  as  the  same  was 
uiicanceled  at  the  date  of  the  definite  location  of  the  road,  it  was  held 
to  have  served  to  defeat  the  grant  for  said  Kansas  Pacific  Eailway 
Company. 

In  the  present  case,  however,  the  map  of  general  route  was  filed 
within  the  period  of  extension  granted  by  the  act  of  July  2, 1864,  supra, 
and  the  lands  were  regularly  withdrawn  as  directed  by  the  seventh 
gection  of  the  ac-t  of  1862,  from  pre-emption,  private  entry,  and  sale. 

In  the  case  of  the  grant  to  the  Northern  Pacific  Railroad  Company, 
made  by  the  act  of  July  2,  1864  (13  Stat.,  365),  the  sixth  section  pro- 
vides : 

That  the  President  of  the  United  States  shall  cause  the  land  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road  after  the  general 
route  shall  be  iixed,  and  as  fast  as  may  be  required  by  the  construction  of  said  rail- 
road; and  the  odd  sections  of  laud  hereby  granted  shall  not  be  liable  to  sale  or  entry 
or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  company,  as  pro- 
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viiled  in  this  act;  but  the  provisions  of  the  act  of  September,  eighteen  hundred  and 
forty -one,  granting  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  of  the 
act  entitled  '*  An  act  to  secnre  homesteads  to  actual  settlers  on  the  public  domain,'' 
approved  May  twenty,  eighteen  hundred  and  sixty-two,  shall  be,  and  the  same  are 
hereby,  extended  to  all  other  lands  on  the  line  of  said  road  when  8urveye<l,  except- 
ing those  Hereby  granted  to  said  company.  And  the  reserved  alternate  sections 
Bhall  not  be  sold  by  the  government  at  a  price  less  than  two  dollars  and  fifty  cents 
per  acre  when  offered  for  sale. 

Tlie  effect  of  the  withdrawal  under  tliis  section  has  been  several 
times  determined  by  the  supreme  court  of  the  United  States,  it  pur- 
pose being  held  to  be,  to  reserve  the  land  from  other  disposition  alter 
the  filing  of  the  map  of  general  route,  to  await  the  definite  location  of 
the  road,  and  no  rights  can  be  acquired  adverse  to  tlie  comi)any,  after 
the  filing  of  such  map.  See  Buttz  v.  Northern  Pacific  Railroad  Com- 
pany (119  U.  S.,  55),  and  St.  Paul  and  Paeitic  Railroad  v.  Northern 
Pacific  Eailroad  (139  U.  S.,  1). 

Under  the  act  of  18G2  the  Secretary  was  directed  to  cause  the  lands 
to  be  withdrawn  upon  the  filing  of  the  map  of  general  route,  while 
under  the  act  of  1864,  making  the  grant  for  the  Northern  Pacific  Rail- 
road Company,  it  was  provided  that  the  odd  sections  granted  "should 
not  be  liable  to  sale  or  entry  or  preemption,  before  or  after  they  are 
surveyed,  except  by  said  company  as  provided  in  this  act." 

In  the  case  of  the  Kansas  Pacific  Railroad  Company  v.  Dunmeyer, 
9upra^  it  was  held  that  the  filing  of  the  map  of  general  route  does  not, 
like  the  filing  of  the  map  of  definite  location,  vest  in  the  company  a 
right  to  any  specific  piece  of  land;  it  merely  authorizes  the  Secretary 
of  the  Interior  to  withdraw  certain  lands  from  pre-emption,  sale,  etc., 
and  the  question  was  raised  by  the  court  as  to  what  the  rights  of  the 
company  would  be  if  he  failed  to  make  such  withdrawal,  which  ques- 
tion it  fails  to  answer. 

In  the  present  case,  however,  the  lands  were  regularly  withdrawn, 
and,  surely,  after  said  withdrawal,  the  eff"ect  of  the  reservation  under 
the  act  of  18G2,  making  the  grant  for  the  company  under  consideration, 
must  be  the  same  as  that  made  by  the  sixth  section  of  the  act  of  1864 
making  the  grant  for  the  Northern  Pacific  Railroad  Company. 

I  am  clearly  of  the  opinion  that  after  the  withdrawal  made  upon  the 
map  of  general  route,  no  rights  could  be  acquired  adverse  to  the  com- 
pany by  settlement  upon  the  land,  and  that  a  settlement  so  made, 
even  though  it  existed  at  the  date  of  the  filing  of  the  map  of  definite 
location,  would  not  serve  to  except  the  land  settled  upon  from  the 
operation  of  the  grant  to  said  company. 

The  effect  of  the  withdrawal  upon  the  filing  of  the  map  of  general 
route  does  not  seem  to  have  been  considered  either  by  your  oflBce  or 
the  local  office,  and  for  the  reasons  above  given  I  must  hold  that  the 
showing  made  is  not  sufficient  to  hold  that  the  land  was  erroneously 
certified  on  account  of  the  grant,  and  therefore  direct  that  Beck's 
application  stand  rejected. 
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PRACTICE— PETITION  POR  RE-REVIBW— RULE  114. 

Standlby  V.  Jones. 

A  motion  for  the  reconsideration  of  a  decision  that  was  rendered  on  review  and 
reversed  a  former  decision,  must  be  treated  as  a  petition  for  re-review,  and 
should  not  be  filed  in  the  General  Land  Office  but  should  be  addressed  to  the 
Department. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Offloe,  July  20, 
(J.  !•  H.)  1894.  (J.  L.  McO.) 

On  March  3, 1893,  this  Department  rendered  a  decision  dismissing 
the  contest  of  Moses  M.  Standley  against  the  homestead  entry  of 
George  W.  Jones  for  the  SW.  J  of  Sec.  17,  T.  15  N.,  E.  3  W.,  Guthrie 
land  district,  Oklahoma.    (See  16  L.  D.,  253.) 

Counsel  for  Standley  filed  a  motion  for  review;  and  on  April  6, 1804 
(18  L.  D.,-495),  tlie  Department  sustained  the  motion,  and  vacated  and 
set  aside  its  former  decision. 

By  letter  of  June  2, 1894,  your  office  transmitted  a  paper  purporting 
to  be  a  "motion  for  review"  of  the  departmental  decision  of  April  5, 
1894  {supra),  on  review. 

This  motion  must  be  considered  as  a  petition  for  re-review  (Augur  p. 
McGuire,  18  L.  D.,  408).  As  such,  it  should  not  have  been  file:l  by 
your  office,  but  should  have  been  returned  to  the  sender,  with  the 
information  that  the  ai)plication  should  be  addressed  to  the  Depart- 
ment— ^in  accordance  with  Kule  114  of  Practice,  as  amended  August 
19,  1893  (17  L.  D.,  194) : 

Motions  for  a  re-review,  or  a  second  reconsideration  of  a  decision,  HhaU  not  he 
received  and  filed;  but  the  defeated  party,  if  able,  may  invite  the  attention  of  the 
Secretary,  by  a  dnly  verified  petition,  to  important  matters  of  fact  or  law  not  there- 
tofore discnssed  or  involved  in  the  case;  who»npon  consideration  thereof,  will  either 
recall  the  case,  or  send  the  petition  to  the  files  without  further  action. 

In  the  case  of  Neff  v,  Cowhick  (8  L.  D.,  Ill),  the  Department  directed 
that: 

If  the  defeated  party  is  able  to  present  any  suggestions  of  fact  or  points  of  law 
not  previously  discnssed  or  involved  in  the  case,  it  may  be  done  by  petition,  which 
shall  contain  all  the  facts  and  arguments.  On  the  filing  of  such  petition,  if  it  appears 
important,  the  Secretary  will  make  such  order  for  recalling  the  case  from  the  Gen- 
eral Land  Ofilce,  and  such  direction  for  further  action,  as  may  be  necessary.  .Other- 
wise, no  further  action  on  the  petition  will  be  taken. 

In  the  case  at  bar  the  motion  presents  no  suggestion  of  fact  and  refers 
to  no  point  of  law  not  previously  discussed  or  involved  in  the  case.  No 
action  by  the  Department  is  necessary 3  and  the  papers  are  herewith 
returned  for  the  files  of  your  office. 


DECISIONS  RELATING  TO  THE   PUBLIC   LANDS.  105 

BAHiBOAD   SBLECnONS-ADyBRTISKMBNT. 

Instbuotions. 

Secretary  Smith  to  the  Oommiseioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  i5,  1894.  (V.  B.) 

I  am  in  receipt  of  your  letter  of  the  9th  instant,  in  reference  to  the 
departmental  instrnctiona  of  Jnly  9, 1894, 19  L.  D.,  21,  prescribing  rules 
and  regulations  to  be  observed  in  regard  to  railroad  selections,  and  for 
the  purpose  of  <^  determining  whether  the  lands  selected  are  mineral  or 
non-mineral  lands." 

In  those  instmctionsit  is  prescribed  that  if  any  selected  lands  are  found 
to  be  within  a  radius  of  six  miles  of  any  mineral  entry,  claim  or  location, 
notice  by  advertisement  shall  be  given,  in  newspapers,  to  be  designated, 
that  the  company  has  applied  for  patents  for  said  lands,  &c.;  that  the 
local  land  officers  will  receive  protests  or  contests  within  the  next  sixty 
days  for  any  of  said  tracts  claimed  to  be  more  valuable  for  mineral  than 
agricultural  purposes;  and  *'at  the  expiration  of  said  sixty  days,'' 
the  register  and  receiver  are  to  return  lists  of  said  lands  and  any  pro- 
tests tiled  to  your  office,  for  action,  as  prescribed. 

You  now  call  my  attention  to  the  supposed  omission  from  said 
instructions  of  anything  definite  *'as  to  the  number  of  publications,  or 
the  perio<l  over  wliich  they  are  to  extend,"  and  request  definite  instruc- 
tions ill  the  matter. 

In  resjmnse  to  your  re(iuest,  I  have  to  state  that  when  notice  by 
advertisement  for  sixty  days  was  specified,  it  was  with  the  intention 
that  said  notice  should  be  given  in  accordance  with  the  settled  rule 
which  haH prevailed  for  many  years  in  your  office,  viz:  that  publication 
should  be  made  once  a  week  for  ten  consecutive  weeks,  as  is  done  in 
the  case  of  mineral  applications  (see  Miner  v,  Marriott,  2  L.  D.,  70O), 
and  applications  to  purchase  timber  and  stone  lands.  See  General 
Circular  of  1892,  page  68.  , 

You  are  therefore  directed  to  cause  notice  to  be  published  in  the  mat- 
ter of  the  railroad  selections,  in  accordance  with  the  rule  as  above 
stated^ 


MiOHABL  DeBMODT. 

Motion  for  review  of  departmental  decision  of  September  21^  1893, 
17  L.  D.,  266,  denied  by  Secretary  Smith,  August  17, 1891. 
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PRACTICB-NOTICE-JURI8DICTION-CONTBSTANT. 

MOTT  V.  COFFMAN. 

In  the  exeroiae  of  administrative  anthority  the  Department  may  assume  J nrisdiet ion 
though  the  service  of  notice  in  the  case  is  not  in  accordance  with  departmental 
regulations. 

The  qualitications  of  a  contestant  are  not  material  until  such  time  as  he  may  apx>]y 
to  exercise  the  preferred  right  of  entry  accorded  to  the  successful  contestant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  L  H.)  i7, 1894.  (G.  B.  G.) 

The  land  involved  herein  is  the  NE.  J  of  Sec.  6,  T.  5  S.,  E.  66  W., 
Denver  land  district,  Colorado. 

The  defendant,  Daniel  S.  Coffman,  made  timber  culture  entry  for  the 
tract  January  24,  1886. 

On  August  20,  1890,  the  plaintiff,  Frank  J.  Mott,  initiated  contest 
against  said  entry,  charging  failure  to  comply  with  the  law  as  to  culti- 
vation and  planting. 

Kotice  of  contest,  fixing  the  date  for  the  hearing  October  28,  1890, 
was  served  by  registered  mail,  on  which  day  both  parties  appeared, 
the  defendant  entering  a  special  ai)peaianfo  and  demurrer  to  the  juris- 
diction of  the  local  officers,  and  moved  to  dismiss  the  contest,  on  the 
ground  that  notice  of  contest  by  registered  mail  is  not  such  personal 
service  as  is  required  by  the  liules  of  Practice. 

This  motion  was  overruled,  on  tlie  authority  of  Anderson  v,  Tanne- 
hill,  et  al,  (10  L.  D.,  388),  and  other  cases,  wliicli  held  that  such  service 
is  personal  service,  within  the  meaning  of  the  Rules  of  Practice,  to 
which  rulinj«x  the  defendant  excepted  at  the  time,  and  the  trial  pro- 
ceeded, both  parties  introducing  testimony. 

The  register  and  receiver  rendered  their  joint  opinion  in  the  case  in 
favor  of  the  plaintiff,  finding  that  the  defendant  had  not  attempted  in 
good  faith  to  comi)ly  with  the  requirements  of  the  timber  culture  law, 
and  reconmiended  the  cancellation  of  the  entry. 

On  appeal,  your  office  affirmed  the  finding  of  the  local  officers,  and 
held  the  entry  for  cancellation,  on  the  ground  that 

Defendant  has  not  attempted  in  good  faith  to  comply  T^ith  the  requirements  of 
the  timber  culture  law;  that  the  planting  done  by  him  was  not  for  the  purpose  of 
securing  a  growth  of  trees,  but  to  give  a  color  of  compliance  with  the  law,  to  enable 
him  to  hohl  said  tract  for  speculative  purposes. 

Further  appeal  brings  the  case  before  tlie  Department  on  the  follow- 
ing assignment  of  errors: 

1.  Error  in  not  deciding  that  the  whole  proceedings  in  the  case,  at  and  after  trial, 
are  void,  for  want  of  jurisdiction  over  the  defendant. 

2.  Error  in  not  dismissing  the  contest  because  Frank  J.  Mott,  the  contestant,  up 
to  August  20,  1889,  was  register  of  the  land  office  in  which  Coffman*s  claim  was 
pending,  and  under  section  190,  Revised  Statutes,  was  debarred  from,  in  any  manner, 
participating  in  a  controversy  concerning  said  claim. 
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S.  Error  in  not  finding  tbat  the  timber  ouitnre  entry  of  Coffman,  having  been  cou> 
tested  by  Harry  Croft,  in  May,  1888,  and  the  register  and  receiver  having  found  that 
the  claimant  bad  complied  with  the  law,  and  acted  in  good  faith  up  to  the  end  of 
the  third  year,  which  decision  became  final,  and  was  approved  by  Commissioner's 
letter  ^'H*',  of  March  22,  1890,  claimant's  compliance  with  the  law  and  good  faith, 
up  to  the  end  of  the  third  year,  cannot  now  be  questioned  in  another  contest. 

4.  Error  in  finding  that  the  claimant  had  not  acted  in  good  faith  in  attempting  to 
grow  trees  npon  the  laud  in  dispute. 

5.  Error  in  holding  Coffman's  entry  for  cancellation. 

On  the  question  of  jurisdiction,  it  appears  that  your  office  was  not 
asked  to  pass,  and  it  declined  to  raise  the  question  sua  »ponte. 

The  question  is  now  made,  and  as  snch  question  may  be  made  upon 
slight  suggestion,  in  all  tribunals,  and  at  any  stage  of  proceedings,  its 
consideration  will  be  indulged. 

In  Driscoll  r.  Johnson  (11  L.  D.,  604),  it  was  held  that  service  of 
notice  of  contest  by  registered  letter,  is  not  personal  service,  within 
the  meaning  of  the  Kules  of  Practice.  Tlie  earlier  departmental  opin- 
ions on  this  question  had  held  that  snch  service  was  good.  See  Crows- 
ton  V.  Seal  (6  L.D.,  213);  William  W.  Waterhouse  (9  L.D.,  131); 
Anderson  v.  Tannehill,  et  al.  (10  L.  D.,  388). 

The  ruling  in  Driscoll  v.  Johnson,  supra,  has  since  been  followed,  and 
in  the  recent  case  of  El  ting  v.  Terhune,  (18  L.  D.,  586),  the  authorities 
on  this  question  were  collated,  the  later  rulings  of  the  Department 
reaffirmed,  and  the  case  of  Crowston  v.  Seal,  William  W.  Waterhouse^ 
and  Anderson  v.  Tannehill,  et  aJ.,  supra,  overruled.  But  in  that  case, 
in  the  exercise  of  the  discretionary  and  supervisory  power  with  which 
the  Secretary  of  the  Interior  is  clothed  by  law,  for  the  just  administra- 
tion of  the  public  land  laws,  a  judicial  anomaly  was  indulged,  and  it 
was  therein  held  that 

A  case  will  not  be  remanded  on  objection  to  the  notice,  tlionfi^h  such  objection  be 
well  grounded,  where  the  defendant  appears,  participates  in  the  trial,  and  appeals^ 
asking  for  a  judgment  on  the  merits  of  the  case,  and  no  prejudice  is  shown. 

The  case  at  bar  is  in  all  respects  analogous,  in  principle,  with  the  case 
in  which  the  foregoing  ruling  was  made,  and  said  ruling  warrants  the 
assumption  of  jurisdiction  herein,  not  in  the  application  of  judicial 
rules,  but  in  the  exercise  of  administrative  authority. 

The  question  raised  in  the  second  specification  of  errors  is  not  mate- 
rial. Any  person  may  contest  an  entry  in  the  interest  of  the  govern- 
ment, and  the  question  of  his  qualifications  to  enter  the  land  is  not  in 
issue,  that  being  a  question  to  be  determined  on  his  application  to 
exercise  a  preference  right  of  entry. 

After  an  examination  of  the  record,  I  concur  in  the  conclusion  of 
fact,  as  found  by  your  office,  and  the  loi*al  ofticers. 

There  is  abundant  evidence  of  bad  faith  on  the  part  of  the  claiinant, 
and  the  contention  that  the  bona  fides  of  his  cultivation  has  been  pre- 
viously determined  in  the  affirmative,  by  an  adjudication  of  the  (jeaeral 
Land  Office,  in  a  prior  contest  against  the  same  entry,  is  without  merits 
it  appearing  that  the  affidavit  of  contest  in  the  present  case,  not  only 
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charges  default  during  the  third  year,  but  also  charges  in  substanoe, 
that  since  tliat  time  there  has  been  no  bona  fide  effort  to  grow  trees  on 
the  land  in  controversy. 

1  find  that  these  allegations  are  proven,  and  the  judgment  appealed 
&om  is  affirmed. 


Eahes  v.  BorsEB. 

Motion  of  review  of  departmental  decision  of  February  19, 18W,  18 
L.  D.,  150,  denied  by  Secretary  Smith,  August  17, 1894. 


AFFIDAVrr  OF  GONT£8T-SUFFICIBNCT  OF  CHARGF^RBVrBW. 

SiLVBBiA  V.  Pauoh  (On  Eevibw). 

Where  an  affidavit  of  contest  contains  an  allegation  as  to  a  condition  existing  at 
the  date  of  the  contest,  which  from  its  natare  must  also  have  existed  at  the  date 
of  the  entry,  the  allegation  will  be  regarded  in  the  same  light  as  if  the  ooodi* 
tion  had  been  alleged  to  exist  at  the  inception  of  the  entry. 

A  motion  fur  review,  on  the  ground  that  the  evidence  does  not  warrant  the  Judc^- 
ment;  will  not  be  granted,  where  the  decision  in  question  affirms  concnrrin^ 
decisions  of  the  local  and  General  Land  Office,  unless  it  is  made  to  appear  that 
manifest  injustice  has  been  done. 

Secretary  Smith  to  the  Oommissioner  of  the  General  La/nd  Office^  Ait^i 
(J.  I.  H.)  17y  1894.  (B,  W.) 

William  J.  Paugh,  defendant  in  the  case  of  Antonio  Silveria  v.  Wil- 
liam J.  Paugh,  presents  a  motion  for  review  of  the  departmental  deci- 
sion in  said  ciise  (18  L.  D.,  2). 

The  assignments  of  error  may  be  reduced  to  two  grounds,  to  wit: 
.1.  That  the  affidavit  of  contest  was  insufficient. 

2.  That  the  evidence  did  not  authorize  a  cancellation  of  defendant's 
timber-culture  entry. 

The  motion  is  also  accompanied  by  a  number  of  affidavits  tending  to 
show  that  the  land  in  controversy  was  devoid  of  timber  at  the  time  of 
said  entry. 

The  sufficiency  of  the  allegation  in  the  affidavit  of  contest,  was  the 
main  question  determined  by  the  Department  in  the  decision  under 
review. 

The  language  of  the  affidavit,  which  formed  the  subject  of  depart- 
mental construction,  is  as  follows: — Said  Paugh  ^^  has  not  cultivated  or 
planted  trees  on  said  land,  as  required  by  law,  and  that  it  is  not  sub- 
ject to  entry  under  the  timber-culture  act,  there  now  being  timber  on 
the  land." 

Said  allegation  is  held  in  the  decision  complained  of  to  be  a  sufficient 
allegation  that  there  was  timber  growing  on  the  land  at  the  time  of 
claimant's  entry. 
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This  principle  of  constructioa  was  adhered  to  iu  a  subsequent  deci- 
Bioii  of  the  Department  in  the  case  of  Kussell  v.  Haggin  (18  L.  D.,  420). 

The  charge  iu  the  affidavit  of  contest  against  a  desert  land  entry, 
which  received  departmental  construction  in  the  decision  above  men- 
tioned, reads  as  follows: 

That  said  land  waa  entered  by  f^and  in  the  inception  of  said  entry;  that  said  land 
win  produce  native  grasses  snfficient  in  quantity,  if  nnfed  by  grazing  animals,  to 
make  an  ordinary  crop  of  hay  in  nsnal  seasons ;  that  said  land  will  prodnce  with- 
ont  irrigation ,  a  crop  of  barley ,  potatoes,  or  other  agricnltnral  crop,  in  amount  to 
make  the  ooltivation  reasonably  remunerative;  etc. 

It  was  therein  held — 

The  charge  that  the  land  was  entered  by  firaud  In  the  inception  of  the  entry, 
should  be  read  in  connection  with  the  allegations  that  the  land  wiU  produce  native 
grasses,  etc.  and  that  it  will  produce,  without  irrigation,  a  crop  of  barley,  pota- 
toes, etc.  If  the  affidavit  is  so  constraed,  it  is  eqaivalont  to  a  charge  of  illegality 
in  the  entry,  and  is  sufficient  to  warrant  a  contest. 

From  a  comparison  of  the  decisions  in  the  case  at  bar,  and  that  of 
Bussell  V.  Haggin,  supra^  it  may  be  inferred  that  where  an  affidavit  of 
contest  contains  an  allegation  as  to  a  condition  which  exists  at  the 
date  of  the  contest,  and  which,  from  its  very  nature,  if  true,  must  also 
have  existed  at  the  day  of  the  entry,  said  allegation  will  relate  back 
and  will  be  regarded  in  the  same  light  as  if  the  condition  had  been 
alleged  to  exist  at  the  inception  of  the  entry. 

I  can  see  no  valid  reason  for  a  departure  from  the  doctrine  announced 
in  said  decisions. 

With  reference  to  the  ground  iu  defendant's  motion,  that  the  evi- 
dence did  not  authorize  the  cancellation  of  his  entry,  it  is  only  neces- 
sary to  say,  that  the  judgments  of  the  local  officers  and  of  your  office, 
and  of  the  Department,  concurred  in  holding  that  the  evidence,  as 
disclosed  by  the  record,  shows  that  the  land  in  controversy  was  not 
^<  devoid  of  timber  "  within  the  meaning  of  the  act.  In  such  a  case  a 
motion  for  review  will  not  be  granted  for  insufficiency  of  evidence, 
unless  gross  and  manifest  injustice  has  been  done. 

The  affidavits  accompanying  the  motion  for  review,  tending  to  show 
that  there  was  no  timber  upon  the  land  at  the  time  of  defendant's 
entry,  among  which  is  the  affidavit  of  defendant  himself,  who  was  not 
introduced  as  a  witness  on  the  trial,  are  merely  cumulative  in  their 
character,  and  for  that  reason  will  not  be  considered.  Besides,  no 
diligence  is  shown  on  the  part  of  defendant,  and  no  sufficient  reason 
is  assigned  for  his  fiEiilure  to  introduce  said  evidence  on  the  trial  before 
the  local  officers. 

The  motion  is  therefore  denied. 


J 
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BAIL.BOAI>  L.ANDS    SECTION  8,  ACT  OT  MARCH  »,  1889. 

SiPOHEN  V.  CyE  ET  A.U 

The  act  of  March  2,  1889,  confers  a  superior  right  of  confirmation  upon  pre-emption 
and  homestead  claims  that  fall  within  the  letter  of  its  terms,  irrespective  of  notice, 
or  any  other  fact  or  consideration  whatever,  save  that  the  claim  must  he  a  hona 
fide  one,  it  mast  subsist  on  the  first  day  of  May  1888,  and  it  must  arise  out  of, 
or  be  asserted  by  actual  occapation  of  the  land  under  color  of  the  laws  of  the 
United  States. 

Secretary  Smith  to  the  Commissioner  of  the  Qmieral  Land  Office^  August 
(J.  I.  H.)  i7,  1894.  (W.  F.  M.) 

» 

This  controversy  involves  the  NE.  J  of  the  NE.  J  and  lots  4,  5  and  6, 
of  section  19,  township  42  K,  range  35  W.,  of  the  land  district  of 
Marquette,  Michigan.  The  land  lies  within  the  granted  common  limits 
of  the  grant  made  by  act  of  Congress  of  June  3,  1856,  in  aid  of  the 
Ontonagon  and  State  Line  and  the  Marquette  and  State  Line  Railroad 
Companies. 

Joseph  Le  May,  Eugene  Forrest  and  Menzo  Swart  claim  the  NB.  J  ot 
the  NE.  4?  Charles  Smith,  Louis  Gibson  and  Adam  Schaible  lot  6,  and 
Louis  D.  Cyr  lots  4  and  5,  all  by  virtue  of  cash  entries  severally  made 
at  different  dates  in  1880,  and  ask  for  confirmation  and  issuance  of  patent 
under  the  third  section  of  the  act  of  March  2, 1889,  25  Statutes,  p.  1008. 

John  G.  Sipchen,  claiming  to  have  been  an  actual  occupant  of  the 
land  under  color  of  the  homestead  laws  of  the  United  States,  on  May 
1,  1888,  asks  for  confirmation  of  his  homestead  right  thus  acquired, 
and  ali;o  provided  for  in  the  act  above  cited. 

A  hearing  was  had  before  the  register  and  receiver  to  determine 
these  conflicting  claims,  and  these  officers  found  for  Sipchen.  The 
decision  of  your  office  affirming  their  action  has  been  brought  here  on 
appeal. 

While  there  is  conflict  in  the  testimony  as  to  the  material  matters  of 
fact  involved,  a  careful  perusal  of  the  massive  record  leaves  scarcely 
a  doubt  that  Sipchen  settled  on  the  land  in  the  spring  of  1888,  and 
that  on  the  first  of  May  of  that  year  he  had  made  substantial  improve- 
ments, thereon,  and  was  occupying  it  with  the  view  of  acquiring  it 
under  the  homestead  laws,  as  evidenced  by  his  application  filed  on 
March  3,  1888. 

The  counsel  for  the  cash  entrymen  contend,  in  arguendo^  though  it 
is  not  assigned  as  error  in  the  appeal,  that,  inasmuch  as  Sipchen's 
improvements  are  confined  to  lot  6,  he  can  not  be  heard  to  claim  lots  3 
and  4  and  the  NE.  J  of  the  NE.  ^,  which  are  in  a  different  teehnical 
quarter  section,  citing  Pooler  v.  Johnston,  13  L.  D.,  134, 

If  the  question  of  notice  of  settlement  entered  as  a  feature  or  as 
an  element  into  controversies  of  this  class,  there  is  no  doubt  that  the 
doctrine  of  that  case  would  control  the  one  at  bar.    The  statute,  how- 
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ever,  confers  a  saperior  right  of  confirmatiou  upon  pre-emption  and 
homestead  claimants  that  fall  within  the  letter  of  its  terms,  irrespec- 
tive of  notice,  or  of  any  other  fact  or  consideration  whatsoever,  save 
that  the  claim  must  be  a  bona  fide  one,  it  must  subsist  on  the  first  day 
of  May,  1888,  and  it  must  arise  out  of  or  be  asserted  by  actual  occu- 
pation of  the  land  under  color  of  the  laws  of  the  United  States.  Leg- 
islation is  not  within  the  province  of  this  Department,  and  it  can  not, 
therefore,  insert  new  terms  and  conditions  into  the  body  of  a  statute 
free  of  ambiguity  and  clear  as  to  its  meaning. 
The  decision  of  your  office  is  affirmed. 


PRB-BMPTION— SECOND  FIUNG— TRANSMXTTATION. 

Batters  v.  Shapeb. 

A  pie-emption  filing  that  is  snbseqiieutly  changed  to  a  homestead  eutry  exhausts  the 

pre-emptive  right. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  August 
(J.  I.  H.)  18^  1894.  (J.  AV.  T.) 

The  above  cause  is  before  me  (m  appeal  from  your  office  decision  of 
January  31,  1893,  in  which  was  affirmed  the  decision  of  the  local  offieei  s 
rejecting  final  i)roof  of  John  Sliafer,  and  holding  his  declaratory  srate- 
ment  No.  245,  for  the  S.  i  of  the  NW.  i  and  the  N.  J  of  the  SW.  J  of 
Sec.  28,  T.  53  N.,  E.  3  W.,  in  the  Coeur  d'  Alene  land  district,  Idaho, 
for  cancellation. 

On  September  22, 1890,  said  Shafer  filed  his  pre-emption  declaratory 
statement  for  the  above  described  tract,  alleging  that  he  settled  on  the 
same  August  28, 1890. 

On  the  12th  of  October,  1891,  George  Batters,  the  plaintiff,  made 
homestead  entry  No.  214,  for  the  same  tract. 

March  10, 1892,  the  defendant  gave  notice  of  his  intention  to  submit 
final  proof  in  support  of  his  claim,  on  April  20, 1892,  before  the  register 
and  receiver. 

On  said  last  mentioned  date,  Shafer  appeared  with  his  witnesses,  and 
submitted  final  proof,  and  said  George  Batters  also  appeared  with  wit- 
nesses, and  by  attorney,  and  protested  against  the  allowance  of  Shafer's 
proof.  He  made  no  written  protest,  but  made  oral  objection  and  pro- 
testation, and  cross-examined  witnesses,  and  olfered  rebutting  evidence, 
as  he  had  a  right  to  do.  Baker,  et  al,  v.  Biggs  (15  L.  D.,  41);  Houge  v. 
Tremain  (2  L.  D.,  596). 

It  appeared  from  the  evidence  that  Shafer  filed  pre-emption  declara- 
tory statement  No.  2571  (Lewiston  Series)  on  August  1, 1884,  for  the 
8.  i  of  the  SB.  i  and  the  S.  ^  of  the  S  W.  i  of  Sec.  28,  T.  53  N.,  E.  3  W. 
April  21, 1887,  he  filed  homestead  entry  No.  45  on  the  same  tract,  and 
on  Jane  18, 1890,  made  final  proof,  and  received  final  certificate  for  the 
8ame,  and  receipt  No.  50. 
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It  was  quite  doabtfal  upon  the  testimony  whether  said  defendant 
showed  settlement  on  the  tract  in  question,  but  I  am  relieved  of  con- 
sidering the  question  of  fact,  by  the  former  admitted  declaratory  state- 
ment, followed  by  homestead  entry,  final  proof  and  certificate. 

Section  2261,  of  the  Bevised  Statutes,  provides  that — 

When  a  party  has  filed  his  declaration  of  intention  to  claim  the  benefit  of  such 
provisions  for  one  tract  of  land,  he  shall  not  file,  at  any  future  UtM,  a  second  decla- 
ration for  another  tract. 

It  is  claimed  by  defendant  that  he  has  not  had,  by  his  first  filing, 
the  benefit  of  the  pre-emption  law,  but  the  evidence  shows  that  this  is 
not  true,  and  it  is  quite  a  suggestive  faet  that  on  April  20, 1892,  the  very 
day  when  he  was  endeavoring  to  make  final  proof  on  his  second  entry, 
following  his  second  declaratory  statement,  a  patent  issaed  upon  the 
original  claim  for  which  declaratory  statement  was  made  August  1, 
1884,  and  homestead  entry  June  18,  1890.  The  original  homestead 
entry  was  allowed  without  formal  proceedings  for  transmutation,  but 
it  was  treated  as  such,  and  credit  was  given  Shafer  for  residence  from 
the  date  of  settlement. 

Under  these  circumstances,  it  must  be  held  that  said  defendant  had 
exhausted  his  pre-emption  right  previous  to  the  initiation  of  the 
claim  to  the  land  in  controversy  in  this  cause,  even  though  settle- 
ment had  been  satisfactorily  proven.  Brooks  v.  Tobien  (4  L.  D,,  560); 
Todd  Knepple  (5  L.  D.,  537);  Bywater  v.  Hill,  et  al.  (5  L.  D.,  15). 

Your  ofi&ce  decision  is  therefore  affirmed. 


AMENDMENT  OF  CASH  ENTBY-^KCTION  2B79  B.  8. 

B.  P.  Bynum  et  al. 

An  application  under  section  2372  R.  S.,  for  the  amendment  of  a  cash  entry  mnst  be 
supported  by  the  affidavit  of  the  original  purchaser  or  his  legal  representative. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  18,  1894.  (J.  W.  T.) 

I  have  examined  the  case  presented  by  the  appeal  of  B,  F.  Bynum 
and  W.  H.  Hall,  from  your  office  decision  of  April  22,  1893,  rejecting 
their  application  to  amend  cash  entry  No.  32201,  made  July  26,  18G0, 
for  the  NE.  i  of  the  NW.  J,  and  the  SW.  i  of  the  NE.  J  of  Sec.  11,  T. 
4  N.,  B.  5  E.,  Huotsville  land  district,  Alabama,  so  as  to  have  that  por- 
tion of  said  entry  described  as  the  SW.  i  of  the  NE.  J,  changed,  so  as 
to  describe  it  as  the  N.  J  of  the  NW,  J  of  the  same  section. 

Said  application  to  amend,  was  made  in  March,  1893,  by  affidavit,  a 
copy  of  the  material  portion  of  which  is  in  the  words  and  figures  fol- 
lowing: 
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State  of  Alabama, 

County  of  Jackwn: 

W.  H.  Hall  (assignee  of  James  M.,  deceased,)  and  Benjamin  F.  Bynum. 

L.  F.  Kni<rbt  and  Benjamin  F.  Bynnm  being  sworn  on  oath,  say  that  eaid  Bynumr 
are  the  aaiiie  x>ersons  who  made  graduation  cash  entry  No.  32201,  for  the  NE.  ^  of  the 
NW.  i  and  the  SW.  i  of  the  NE.  i  of  Sec.  11,  T.  4  N.,  R.  5  E.  That  said  entry  was  a 
mistake  as  to  the  SW.i>  of  the  NE.^ — that  they  intended  to  enter,  and  thought  they 
did  enter  the  N.  ^  of  the  NW.  ^  of  said  section,  township  and  range.  That  the  mis- 
take, we  suppose,  was  made  by  the  scribe  in  writing  down  the  numbers;  that  we 
have  been  paying  taxes  upon,  and  cnltivating  said  N.  ^  of  the  NW.  i,  and  claiming 
the  same  ever  since.  We  have  never  claimed  the  SW.  i  of  the  NE.  i,  and  further, 
that  we  have  never  sold  the  SW.  ^  of  the  NE.  i,  nor  any  of  said  land  above  men- 
tioned, and  we  desire  that  our  said  entry  be  changed  to  the  N.  i  of  the  N  W.  ^,  and 
patented  to  us. 

Seetion  2372,  United  States  Eevised  Statutes,  authorizing  ameud- 
ments  of  entries,  provides,  that: 

Where  the  certificate  of  the  original  purchaser  has  not  been  assigned,  or  his  right 
in  any  way  transferred,  the  purchaser,  or  in  case  of  hU  death,  the  legal  representatives^ 
not  being  aseign^eSy  or  transferees,  may  in  any  case,  coming  within  the  provisions  of 
this  section,  file  his  own  affidavit,  etc. 

The  record  shows  that  this  was  a  graduation  cash  entry,  jointly  made, 
of  the  S W.  J  of  the  NE.  i,  by  James  M.  Bynum  and  Benjamin  P.  Bynum. 
It  also  shows  in  the  caption  of  the  affidavit  hereinbefore  set  forth,  that 
said  James  M.  Bynum,  one  of  the  original  entrymen,  is  deceased,  and 
that  he  was  so  deceased  at  the  time  of  the  making  of  this  application. 

The  statute  in  terms  required  the  affidavit  of  the  original  purchaser, 
in  support  of  the  claim  for  amendment.  There  is,  however,  only  the 
oath  of  Benjamin  F.  Bynum,  one  of  the  entrymen,  who  does  not  swear 
that  he  is  agent  or  representative  of  the  deceased  James  M.  Bynum, 
whose  "legal  representative",  under  the  statute,  is  the  only  one  who 
could  be  sworn  in  this  behalf. 

As  James  M.  Bynum  could  not  make  the  necessary  affidavit,  under 
the  statute,  and  his  "personal  representative"  has  not  done  so,  neither 
he  nor  his  heirs  nor  representatives  are  here  upon  this  record,  asking 
for  the  amendment  sought  by  the  application,  nor  do  they  give  any 
indication  that  they  desire  it.  It  logically  follows  that  it  is  not  yet 
shown  that  James  M.  Bynum,  deceased,  made  any  mistake  in  the  entry 
claimed  to  have  been  erroneously  made. 

Your  office  decision,  rejecting  said  application,  is  affirmed. 
1801— VOL.  19 S 
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RAILROAD  LANDS— HOMESTEAD— COMMUTATION. 

Herbert  H.  Augusta. 

A  homestead  entry  made  under  section  2,  of  the  forfeiture  act  of  September  29^  1890 
can  not  he  commuted  until  after  a  period  of  fourteen  months  residence  and  cul- 
tivation from  the  date  of  entry,  if  such  entry  is  made  subsequently  to  the  pas- 
sage of  the  act  of  March  3,  1891,  amending  section  2301  R.  S. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  18 J  1894.  (A.  E.) 

This  is  an  appeal  from  your  office  decision  of  April  1, 1893.  Said 
decision  held,  substantially,  that  the  entry  of  Augusta,  for  the  SE.  J, 
Sec.  7,  Tp.  48  N.,  R.  8  W.,  Ashland,  Wisconsin,  made  on  May  13,  1891, 
could  not  be  commuted  to  cash  entry  until  after  fourteen  months  from 
the  date  of  entry,  and  instructed  the  local  officers  to  require  Augusta 
to  furnish  supplemental  proof  showing  residence  and  cultivation  for  a 
period  of  fourteen  months  subsequent  to  May  13, 1891,  the  date  of 
entry. 

From  this  decision,  which  was  based  on  the  6th  section  of  the  act  of 
March  3, 1891,  26  Stat.,  1095,  Augusta  has  appealed  to  the  Department. 

The  laud  involved  is  within  the  conditional  grant  of  May  5,  1864,  to 
the  State  of  Wisconsin  to  aid  in  the  construction  of  railroads,  which 
vested  finally  in  the  Wisconsin  Central  Railroad  Company,  for  its  liue 
between  Bayfield  and  Superior. 

On  September  29,  1890  (26  Stat.,  496),  the  Congress  passed  an  act  to 
forfeit  certain  lauds  theretofore  granted  for  the  purpose  of  aidiug  in 
the  construction  of  railroads.  This  act  forfeited  all  lands  opposite  the 
uhconstructed  portions  of  said  roads,  and  declared  the  same  part  of 
the  public  domain,  excepting,  however,  the  riglit  of  way  and  station 
grounds.    The  2d  section  of  this  a<5t  provided: 

That  aU  persons  who,  at  the  date  of  the  passage  of  this  act,  are  actual  settlers  in 
good  faith  on  any  of  the  lands  hereby  forfeited,  and  are  otherwise  qualified,  on  mak- 
ing due  claim  on  said  lands  under  the  homestead  law  within  six  mouths  after  the 
passage  of  this  act,  shall  bo  entitled  to  a  preference  right  to  enter  the  same  under 
the  provisions  of  the  homestead  law  and  this  act,  and  shall  be  regarded  as  such 
actual  settlers  from  the  date  of  actual  settlement  or  occupation ;  and  any  person 
who  has  not  heretofore  had  the  benefit  of  tbe  homestead  or  pre-emption  law,  or  who 
has  failed  from  any  cause  to  perfect  the  title  to  a  tract  of  land  heretofore  entered  by 
him  under  either  of  said  laws,  may  make  a  second  homestead  entry  under  the  pro- 
visions of  this  act.  Tlie  Secretary  of  the  Interior  shall  make  such  rules  as  will 
secure  to  such  actual  settlers  these  rights. 

On  January  16,  1891,  the  Commissioner  of  the  General  Land  OflBce 
issued  an  order  to  the  registers  and  receivers  to  publish  in  a  newspaper 
the  fact  that  tlie  lands  designated  by  odd-numbers,  included  within  the 
limits  of  the  grant  for  the  Wisconsin  Central  between  Ashland  and 
Superior,  and  outside  the  fifteen  mile  indemnity  limits  of  both  the  main 
and  branch  lines  of  the  Omaha  Company, 

have  been  restored,  and  that  such  lands  will  be  opened  to  entrj^  upon  a  day  to  be 
fixed  by  you,  not  less  than  thirty  days  from  the  date  of  the  notice,  with  preference 
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right  of  entry,  under  tlie  liomestead  laws,  within  six  months  after  the  passage  of  said 
act  (September  29, 1890),  to  all  persons  who  at  the  date  of  the  passage  of  the  act  were 
actaai  setilers  in  good  faith  upon  any  of  the  lands  restored,  and  are  otherwise  quali- 
fied     thaltheprovisionsof  the  forfeitnre  act,  in  regard  to  actaai  settlers, 

may  have  immediate  application,  I  have,  with  the  approval  of  the  Hon.  Secretary  of 
the  Interior,  to  direct  that  in  the  notice  of  restoration  under  the  forfeiture  there  be 
inserted  a  notice  to  prior  applicants  for  such  lands  that  such  prior  applications  con- 
fer upon  them  no  right  to  the  lands,  and  that  upon  the  date  set  by  you  and  men- 
tioned in  the  notice,  all  lands  included  in  the  forfeiture  will  be  open  to  entry  under 
the  provisioDs  of  the  forfeiture  act,  without  regard  to  such  applications,  which 
applications  shall  be  held  to  be  rejected  by  said  notice. 

Under  the  above  mentioned  instructions,  the  local  office  published  a 
notice,  and  the  lands  were  opened  to  entry  on  February  23, 1891.  Just 
prior  to  this  date,  however,  Congress,  on  February  18,  1891,  passed  an 
act  extending  the  time  within  which  those  who  were  bona  fide  settlers 
on  September  29, 1890,  would  "be  entitled  to  a  preference  right  to  the 
same  under  the  provisions  of  the  homestead  law  and  this  act,"  to  six 
months  from  the  date  of  the  promulgation  by  the  Commissioner  of  the 
General  Laud  Office  of  the  instructions  to  the  officers  of  the  local  land 
offices  for  their  direction  in  the  disposition  of  said  lands.  As  the  date 
of  the  prouQulgation  by  the  Commissioner  was,  as  heretofore  shown, 
January  16,  1891,  the  act  extended  the  time  until  six  months  from  that 
date,  excluding  the  day  of  its  date,  within  which  this  preference  right 
could  be  exercised. 

On  February  24, 1891,  Math.  W.  Miller  made  homestead  entry  of  the 
SE.  i.  Sec.  7,  Tp.  48  N.,  E.  8  W.,  being  a  part  of  the  forfeited  Wiscon- 
sin Central  lands.  On  May  13, 1891,  Miller  filed  a  relinquishment, and 
Herbert  H.  Augusta,  appellant  herein,  made  homcvStead  entry. 

In  his  affidavit  to  sustain  his  application,  Augusta  stated  that  he  had 
made  settlement  on  the  land  in  question  o^  July  17,  1888,  and  main- 
tained said  residence  ever  since  that  date.  • 

On  May  14,  1891,  the  day  after  making  homestead  entry,  Augusta 
filed  a  notice  in  the  local  office  that  he  intended  making  final  proof  of 
his  claim  on  July  8, 1891.  After  due  publication  in  a  newspaper  of  his 
intention  as  aforesaid,  Augusta  was  allowed  to  make  proof  and  pur- 
chase the  land,  receiving  the  usual  certificate. 

In  passing  upon  this  case,  the  Commissioner  made  the  decision  here- 
inbefore  mentioned,  the  appeal  from  which  brings  the  case  here. 

The  contention  of  attorney  for  Augusta  is,  that  the  forfeiture  act 
gave  a  right  to  make  homestead  entry  inmiediately  after  the  passage  of 
that  act,  and  that  as  it  was  the  delay  of  the  Department  which  pre- 
vented Augusta  making  entry,  and  not  his  own  negle(*t,  his  entry  made 
May  13, 1891,  should  be  considered  as  relating  back  to  that  time,  and 
thus  he  would  not  come  within  the  provision  of  the  act  of  March  3, 189 1 » 
which  restricted  the  time  of  making  proof  to  fourteen  months  after 
entry;  and  that  if  said  entry  were  considered  as  made  when  Augusta 
was  ready  to  make  it,  that  his  proof  as  made  July  8, 1891,  was  suffi- 
cient 
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The  objection  to  this  contention  is  that  it  is  not  based  on  what  nui^t 
be  considered  a  proper  construction  of  the  act  of  September  29, 1890, 
of  section  2301  of  the  Revised  Statutes,  and  of  the  act  of  March  3, 
1891. 

In  passing  the  forfeiture  act  Congress  recognized  that  there  were  per- 
sons on  these  lands  who,  though  there  as  trespassers,  had  in  some 
cases  made  what  were  to  them  extensive  improvements.  It  likewise 
recognized  the  fact  that,  as  the  act  wouUl  throw  the  land  open  to  settle- 
ment, these  settlers  would  be  subjected  to  conflicts  from  new  comers. 
To  prevent  this,  the  preference  right  was  given  to  actual  settlers  at 
the  date  of  the  act  over  new  comers.  But  these  new  comers,  in  antici- 
pation of  the  passage  of  this  act,  were  crowding  on  the  lands  already 
occupied  by  old  settlers,  knowing  said  old  settlers  were  trespassers 
and  could  claim  no  rights  prior  to  the  passage  of  the  act.  To  add  still 
further  protection  to  the  old  settlers.  Congress  declared  that  such  actual 
settlers  on  the  land  at  the  passage  of  the  act  should  "  be  regarded  as 
such  actual  settlers  from  the  date  of  actual  settlement  or  occupation.'^ 
The  object  of  these  words  was  not  to  give  any  rights  as  against  the  gov- 
ernment, but  to  establish  a  criterion  by  which  the  rights  of  settlers 
should  be  determined  as  between  themselves,  just  as  the  preference 
right  determined  the  rights  of  settlers  as  against  future  entrymen.  If 
Congress  had  not  made  this  provision  that  these  i)ersons  should  "  be 
regarded  as  such  actual  settlers  from  the  date  of  settlement  or  occupa- 
tion," the  thousands  of  persons  who  went  on  these  lands  just  prior  to 
the  passage  of  this  bill,  in  order  to  obtain  its  benefits,  would  have  stood 
on  exactlj'the  same  footing  as  those  who  had  been  there  three  years, 
and  it  was  to  legalize  this  long  settlement,  in  order  that  the  old  settler 
might  be  i>rotected  as  against  the  new  comer,  that  the  words  were 
used.  It  was  applying  the  rule  used  in  determining  preference  rights 
where  on  lands  being  surveyed  two  settlers  are  found  on  the  same  land. 
Here,  the  oldest  settler  is  accorded  the  preference  right,  and  in  throw- 
ing these  forfeited  lands  upon  the  market  Congress  applied  this  doc- 
trine, in  the  act. 

This  did  not  affect  the  relations  existing  between  the  government 
and  settlers  as  to  the  time  when  the  latter  could  make  homestead 
entry.  Congress  left  the  time  when  these  entries  should  be  allowed  to 
the  discretion  of  the  officers  having  such  matters  in  charge.  These 
officers  could  not  tell  what  lands  were  subject  to  entry  until  after  exam- 
ination, and  hence  it  was  impossible  to  allow  entries  immediately. 
Congress  fully  recognized  a  good  reason  for  delay  when  it  passed  the 
act  extending  the  time  within  which  to  exercise  the  i)reference  right. 
That  act  was  passed  in  order  that  the  necessary  delay  by  the  land  office 
should  not  defeat  the  preference  right  under  the  forfeiture  act. 

In  the  case  under  consideration  there  is  nothing  to  show  that 
Augusta  attempted  to  exert  his  preference  right  promptly.  The  laud 
was  open  to  entry  on  February  23, 1891,  yet  Augusta  did  not  make 
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entry  until  May  13, 1801,  nor  did  lie  contest  the  entry  of  Miller,  which 
remained  on  record  nearly  three  months.  Had  Augusta  made  entry 
on  February  23,  he  would  not  now  be  restrained  by  the  act  of  March 
3, 1891,  relating  to  the  time  of  making  final  proof.  It  was  his  own 
neglect  which  brings  him  within  its  restrictions. 

Section  2301  of  the  Revised  Statutes  is  the  revised  form  of  section  8 
of  the  act  of  May  20,  1862  (12  Stat.,  392),  though  there  is  no  practical 
difference  in  the  sections,  certainly  none  in  their  application  to  the 
case  under  consideration. 

When  these  sections  became  law,  the  act  of  May  14,  1880,  had  not 
been  passed,  and  a  homestead  right  could  not  be  initiated  except  by 
entry;  therefore  the  right  to  commute  was  confined  to  the  homestead 
law  as  set  out  in  section  2289,  which  was  practically  the  same  as  sec- 
tion 1  in  the  act  of  May  20, 1862. 

The  act  of  March  3, 1891,  in  amending  section  2301  of  the  Revised 
Statutes,  says: 

Nothing  in  this  chapter  shaU  be  so  construed  as  to  prevent  any  person  who  shaU 
hereafter  avail  himself  of  the  benofit^  of  section  2289  from  paying  the  minimum 
price  for  the  quantity  of  land  so  entered  at  any  time  after  the  expiration  of  fourteen 
calendar  month8  from  the  date  of  such  entry,  etc. 

Here  is  an  express  reference  to  one  wlio  shall  "  avail  himself  of  the 
benefits  of  section  2289."  This  section  2289  provides  for  the  initiation 
of  a  right  by  entry  only.  It  has  no  reference  to  rights  initiated  any 
other  way,  and  the  Congress,  as  if  to  enforce  its  intention,  refers  to 
land  as  "entered,'^  and  fixes  the  time  from  the  date  of  such  ''entry.'' 

In  view  of  this,  it  must  be  held  that  the  provision  of  the  act  of  March 
3,  1891,  requiring  fourteen  months  settlement  and  cultivation  after 
entry,  meant  exactly  what  it  said,  and,  therefore,  the  proof  made 
by  Augusta  was  premature,  and  the  decision  of  your  office  is  affirmed. 
Ex  parte  Francis  A.  Lockwood,  16  L.  D.,  285;  Eames  v,  Bourke,  18 
L.  D.,  160. 

HOMESTEAD  ENTRY-ADVERSE  CliAIM. 

Smith  v.  Nolan. 

A  departmental  decision  awarding  tlie  priurity  of  right  to  a  homestead  claimant  as 
against  a  prior  pre-emptor,  and  directing  the  suspension  of  the  pre-emption 
entry  to  await  tlie  cousumuiaiiou  of  the  homestead  claim,  does  not  relieve  the 
homesteader  from  the  necessity  of  showing conipliaiico  with  law  during  the  time 
prior  to  such  decision  where  snch  question  was  not  then  taken  into  considera- 
tion. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  August 
(J.  I.  H.)  18, 1891.  (F.  W.  0.) 

I  have  considered  the  appeal  by  John  J.  Nolan  from  your  office  deci- 
sion of  July  7,  1892,  in  the  case  of  Patrick  Smith  r.  John  J.  Nolan, 
involving  the  SB.  i.  Sec.  33,  T.  102  N.,  R.  57  W.,  Mitchell  land  district, 
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South  DaJ^ota,  holding  that  the  fioal  proof  tendered  by  i!^o1an  upon  his 
homestead  entry  covering  the  land  before  described  should  be  rejected 
and  that  patent  should  issue  upon  the  entry  by  Smith  to  the  same  land. 
It  appears  that  Patrick  Smith  on  April  7,  1882,  filed  pre-emption 
declaratory  statement  for  the  land  in  question,  alleging  settlement 
March  11,  1882,  and  that  on  March  13, 1882,  John  J.  N^olan  was  -per- 
mitted  to  make  homestead  entry  for  the  same  land. 

On  October  18, 1883,  Smith  made  final  proof  and  payment  under  his 
filing  upon  which  cash  certificate  was  issued,  and  on  the  20th  of  the 
same  month,  he  mortgaged  the  same  to  the  Edinburg  American  Land 
and  Mortgage  Company,  Limited,  which  mortgage  has  never  been  sat- 
isfied. 

Kolan  protested  against  the  acceptance  of  Smith's  proof,  and  from 
that  time  until  the  present  there  seems  to  have  been  a  constant  litiga- 
tion between  the  parties,  a  recitation  of  which  in  detail  is  not  necessary 
to  a  consideration  of  the  rights  of  the  parties. 

After  several  hearings  had  to  determine  the  respective  rights  of  these 
parties,  your  office  decision  of  February  10, 1886,  held  Smith's  cash 
entry  for  cancellation  as  illegal,  for  the  reason  that  it  appeared  from 
the  records  of  your  office  that  he  had  made  homestead  entry  for  another 
tract  prior  to  filing  for  the  land  in  question,  which  was  not  formally 
relinquished  until  April  21, 1884,  which  was  subsequent  to  the  submis- 
sion of  his  final  proof  under  his  filing  in  question. 

From  said  decision  Smith  appealed  to  this  Department  said  appeal 
being  considered  in  departmental  decision  of  January  4,  1888,  and  your 
office  decision  was  affirmed  in  so  far  as  it  awarded  to  Nolan  the  jirior 
right  to  the  land,  but  in  view  of  Smith's  good  faith,  and  that  he  had 
made  valuable  improvements,  his  pre-emption  entry  was  directed  to  be 
suspended  "  to  await  the  consummation  of  Nolan's  homestead  entry 
and  in  case  that  it  is  allowed,  Smith's  cash  entry  will  be  canceled.'* 

A  review  of  this  decision  w-as  denied  March  1, 1888.  On  September 
3,  1887,  acting  under  said  direction,  Nolan  gave  notice  of  his  intention 
to  make  final  proof  nnder  his  homestead  entry  on  October  11,  follow- 
ing, the  same  to  be  made  before  the  clerk  of  the  district  court  of  Alex- 
andria, Dakota. 

Smith  appeared  and  protested  against  the  acceptance  of  Nolan's 
proof  at  the  time  of  the  offer  of  proof  under  said  notice,  and  appearance 
was  also  made  by  the  mortgage  comi)any.  Smith's  j)rotest  urged  a 
superior  right  in  himself  to  the  laud  and  also  Nolan's  failure  to  comply 
with  the  law.  Nolan  objected  to  the  introduction  of  testimony  relative 
to  Smith's  prior  rights  in  the  premises  and  refused  to  submit  himself 
and  witnesses  to  his  proof,  to  cross-exanunation. 

Upon  the  record  as  made  the  local  officers  held  that  Nolan's  proof 
should  be  rejected,  which  was  sustained  by  your  office  on  appeal,  and 
the  case  was  further  prosecuted  to  this  Department,  resulting  in  depart- 
mental decision  of  August  12,  1891,  which  held  that  the  previous  deci- 
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sion  of  this  Department  (January  4, 1888,)"di8posed  "  of  any  question  as 
to  the  conflicting  rights  of  the  parties  and  the  same  has  become  res 
adj%d%cataP 

D"lK)n  the  question  as  to  the  sufficiency  of  Kolan's  proof  (as  he  claimed , 
due  to  the  misguidance  of  the  local  officers  he  had  not  made  a  full 
showing)  the  case  was  remanded  that  anew  day  might  be  set  for  a  hear- 
ing, after  notice  to  both  parties,  at  which  they  might  make  any  further 
showing  desired  in  the  premises. 

It  is  upon  this  order  that  the  case  is  again  before  this  Department. 

From  the  record  it  appears  that  on  March  22, 1882,  Nolan,  with  the 
aid  of  his  friends,  built  a  small  shanty  on  the  land  in  question,  about 
eight  by  nine  feet  in  size,  eight  foot  front  and  six  foot  back,  with  shed 
roof*  This  shanty  had  a  door  and  window  but  no  floor  and  was  scan- 
tily ftimished.  He  broke  five  acres,  which  were  planted  in  sod  corn 
the  year  that  his  entry  was  made,  and  in  1884  broke  about  five  acres 
more.  These  are  the  only  improvements  that  he  seems  to  have  made  upon 
the  land  prior  to  the  year  1886.  His  residence  upon  the  land  for  the  four 
years  following  the  date  of  his  entry,  seems  to  have  consisted  of  occa- 
sional visits,  the  longest  time  spent  upon  the  land  being  at  the  periods 
when  the  breaking  was  cultivated  in  tbe  spring  and  harvested  in  the 
fall.  His  excuse  for  not  living  upon  the  land  more  continuously  and 
for  not  making  better  improvements  was  his  poverty  and  that  he  was 
obliged  to  work  elsewhere  in  order  to  secure  the  means  whereby  to 
defend  himself  in  his  rights  to  this  land,  it  is  admitted,  however,  that 
shortly  after  making  the  entry  in  question  he  purchased  a  lot  in  an 
addition  to  the  town  of  Alexandria,  but  claims  that  he  had  to  mortgage 
the  same  soon  after  making  tlie  purchase  to  obtain  money  to  defend  his 
suits  arising  from  his  connection  with  this  land. 

Due  to  the  lack  of  attention  in  failing  to  improve  and  protect  his 
house  the  same  was  blown  over  in  the  spring  of  1885,  and  although  it 
was  righted  soon  after,  it  was  entirely  destroyed  by  a  storm  in  the  fol- 
lowing winter  and  remained  scattered  on  the  ground  for  some  time, 
until  in  February,  1880,  he  began  the  erection  of  a  new  house  in  which 
he  has  resided  with  more  regularity  and  increased  his  breaking  to  the 
amount  of  between  forty  and  fifty  acres. 

He  seems  to  have  spent  a  great  part  of  the  time  prior  to  1886  in  the 
town  of  Alexandria,  distant  between  eight  and  nine  miles  from  the  land 
in  question  and  to  have  been  interested  in  a  carriage  repair  shop  in  said 
town.  About  the  time  of  building  the  second  house  in  tlie  spring  of 
1886,  he  seems  to  have  disposed  of  his  possessions  and  belongings  in 
the  town  of  Alexandria  and  to  have  engaged  in  the  improvement  and 
cultivation  of  the  land  in  question. 

The  question  therefore  arises  as  to  the  effect  of  the  departmental 
decision  of  January  4,  1888,  upon  the  claim  of  Smith  to  the  land  in 
question.    It  is  true  that  by  that  decision  Smith's  previous  entry  was 
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held  to  await  the  consummatioa  of  Nohm's  homestead  entry,  and  in  case 
Ifolan  completed  said  entry,  Smith's  cash  entry  was  to  be  canceled. 

It  could  not  have  been  intended  by  that  decision  to  hold  that  Nolan 
had  complied  with  the  law  up  to  that  date,  for  the  case  came  before  the 
Department  upon  Smith's  appeal  from  the  decision  of  your  office  hold- 
ing his  cash  entry  to  be  illegal. 

No  question  as  to  Nolan's  compliance  with  law  was  raised  by  the&e 
proceedings. 

When  Nolan  offered  proof  Smith  appeared  and  protested  against  the 
acceptance  of  the  same  on  the  ground  that  Nolan  had  not  complied 
with  the  law.  Under  the  circumstances  it  seems  to  me  that  the  only 
effect  of  the  departmental  decision  of  January  4,  1888,  was  to  award 
to  Nolan  under  his  entry  made  subsequently  to  Smith's  settlement, 
priority  of  right,  but  from  the  very  nature  of  the  case  it  would  seem 
that  Nolan  must  be  held  to  a  strict  account  in  the  matter  of  his  com- 
pliance with  law  and,  if  he  were  in  default  prior  to  188G,  that  the  same 
might  be  taken  advantage  of  by  Smith,  and  that  as  between  the  two 
judgment  must  be  in  favor  of  Smith. 

Upon  the  record  made  and  before  the  local  officers  at  the  time  of 
their  decision  on  February  2,  1892,  they  held  that  Nolan's  residence 
upon  the  tract  from  March,  1882,  to  March,  188G,  was  constructive  in 
character,  but  as  no  attempt  was  made  to  question  his  compliance  after 
the  building  of  his  new  house  in  March,  1880,  such  latter  compliance 
warrants  the  acceptance  of  his  final  proof  and  the  dismissal  of  Smith's 
protest. 

Your  office  decision  appealed  from  reversed  the  decision  of  the  local 
officers  and  held  that  Nolan  had  not  acted  in  good  faith  in  the  matter 
of  his  pretended  residence  prior  to  1886  and  that  his  proof  should 
therefore  be  rejected  and  Smith's  entry  passed  to  patent. 

Upon  a  careful  review  of  the  entire  matter,  I  am  clearly  of  the 
opinion  that  Nolan  never  established  and  maintained  a  &o/irt^'rfe  resi- 
dence upon  the  land  in  question  at  any  time  prior  to  the  building  of 
his  second  house  in  March,  188G,  and  that  whatever  he  did  in  the  matter 
of  an  attempted  compliance  with  the  law,  was  a  mere  pretense  for  the 
purpose  of  continuing  his  asserted  claim  to  the  land  in  question.  Prior 
to  this  time  Smith  had  fully  complied  with  the  pre-emption  law,  niade 
proof  of  the  fact  and  payment  for  the  land,  and  without  attempting  to 
disturb  the  previous  adjudication  of  the  Department  as  to  the  effect  of 
Smith's  outstanding  uncanceled  homestead  entry  at  the  time  of  his  tiling 
an  offer  of  proof  for  the  land  in  question,  yet,  by  Nolan's  failure  U)  comply 
with  the  law  in  good  faith,  for  the  period  preceding  the  spring  of  1880, 
he  thereby  forfeited  his  right  in  favor  of  Smith,  and  I  therefore  sustain 
your  decision,  rejecting  the  proof  tendered  by  Nolan  and  direct  that 
his  entry  be  canceled  and  that  patent  issue  npon  Smith's  cash  entry 
covering  this  land. 
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DESERT  LAND  BNTRY-CONTE8T— AMENDATDUT  ACT. 

BOLAND   tJ,   BiGLAND. 

The  failure  of  a  desert  entryman,  \\'lio  has  made  au  entry  under  the  act  of  1877,  to 
advise  the  government,  within  the  lifetime  of  such  entry,  of  his  intention  to 
accept  the  extended  provisions  of  tiio  amendatory  act  of  1891,  leaves  said  entry 
Bubject  to  contest  as  if  said  amendatory  act  had  not  been  passed. 

After  the  expiration  of  three  years  from  the  date  of  the  original  entry,  and  snbMe- 
qnent  to  the  intervention  of  an  adverse  claim  or  contest,  it  is  too  late  to  accept 
the  option  given  by  the  amendatory  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  August 
(J.  I.  H.)  18,  1894.  (C.  W.  P.) 

I  have  considered  the  ease  of  Thomas  C.  Boland  against  Samuel  H. 
Bigland,  involving  his  desert-land  entry,  dated  January  19,  1889,  for 
the  S.  J  of  Sec.  3,  K  i  of  NW.  J,  SE.  J  of  tlie  NW.  J,  the  NE.  i  and  the 
NE.  I  of  the  SE.  J  of  Sec.  10,  T.  16  S.,  K.  36  E.,  containing  four  hun- 
dred  and  sixty  acres  of  land.  Independence  land  district,  California. 

Ou  the  20th  of  January,  1892,  Boland  filed  affidavit  of  contest  char- 
ging that  Bigland 

has  failed  to  irrigate  and  reclaim  the  land  embraced  in  said  entry,  or  any  part 
thereof,  by  condncting  water  thereon,  within  three  years  from  the  date  of  entry; 
that  said  tracts  of  land,  and  every  part  thereof,  are  now,  more  than  three  years  from 
date  of  entry,  in  their  original  arid  and  unreclaimed  condition,  wholly  unirrigated, 
unoccupied,  and  unimproved. 

A  hearing  was  ordered  and  notice  given,  but  Bigland  did  not  appear. 
Boland  appeared  and  offered  proof.  The  local  officers  recommended 
that  the  desert-land  entry  be  cancelled.  On  appeal,  your  office  reversed 
the  judgment  of  the  register  and  receiver  and  dismissed  the  contest; 
holding  that  the  entryman,  Bigland,  has,  under  the  provisions  of  the 
act  of  March  3, 1891,  (26  Stat.,  1093)  four  years  to  make  tinal  proof,  and 
thai  he  is  not  required  by  said  act,  or  by  the  regulations  of  the  land 
office,  to  indicate  by  affidavit,  or  otherwise,  that  he  has  elected  to  pro- 
ceed under  said  act  before  the  expiration  of  the  three  years  within 
which  entrymen  are  required  to  perfect  their  entries  under  the  act  of 
March  3,  1877. 

I  do  not  concur  with  your  office  in  this  construction  of  the  act  of 
March  3, 1891,  for  the  reason  that  the  amendatory  act  (26  Stat,  1095) 
section  6,  expressly  provides  that  all  claims  under  the  act  of  March  3, 
1877,  are  "  subject  to  the  same  limitations,  forfeitures  and  contests,^^  as 
if  said  amendatory  act  had  not  been  passed.  This  x)lain  provision  of 
the  act  surely  needs  no  explanation.    It  means  simply  what  it  says. 

The  provision  contained  in  said  section  that  all  claims  under  the  act 
of  March  3, 1877,  <^  at  the  option  of  the  claimant,  may  be  perfected  and 
patented  under  the  provisions  of  said  act,  as  amended  by  this  act,  so 
far  as  applicable,"  implies  acceptance  or  rejex^tion  within  a  definite  time. 
In  this  instance,  acceptance  must  be  manifested  by  the  entryman  witL  in 
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the  life-time  of  the  entry,  under  the  law  in  force  at  the  time  it  was 
made.  A  failure  to  accept  such  option  and  to  advise  the  governmeiit 
thereof,  within  the  period  of  three  years  from  date  of  entry,  it  is  cle^ir, 
leaves  the  entry  subject  to  contest,  as  if  the  amendatory  act  had  not 
been  passed.  After  the  expiration  of  three  years  from  date  of  entry ,  and 
subsequent  to  the  intervention  of  an  adverse  claim  or  contest,  it  is  too 
late  to  accept  the  option  given  by  the  amendatory  act. 

The  evidence  establishing  the  charges  in  the  affidavit  of  contest,  Big- 
land's  entry  should  be  cancelled. 


HOMESTEAD  CONTEST-ACTS  OF  SETTLEMENT. 

Steutz  V.  Crabb. 

Digging  a  small  hole  in  the  groimd  is  not  each  an  act  of  settlement  aa  will  confer 
priority  of  right  as  against  one  whO;  without  knowledge  of  such  act;  subsequently 
makes  settlement  on  the  land  in  good  faith. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  18,  1894.  (C.  W.  P.) 

I  have  considered  the  case  of  Herman  Strutz  v,  Eobert  B.  Orabb,  on 
appeal  of  the  latter  from  your  office  decision  of  March  11, 1892,  holding 
tor  cancellation  his  homestead  entry  of  the  N  W.  J  of  Sec.  11,  T.  119  B. 
62,  Watertown  land  district,  South  Dakota,  made  April  18,  1892. 

May  16, 1892,  Herman  Strutz  filed  affidavit  of  contest,  alleging  settle- 
ment April  16,  1892,  at  fifteen  minutes  past  9  a.  m.,  and  that  he  followed 
up  his  settlement  by  residence  and  valuable  improvements. 

A  hearing  was  had  before  the  register  and  receiver,  who  sustained 
the  contest  and  recommended  the  cancellation  of  Crabb's  entry.  Entry- 
man  appealed.  Your  office  affirmed  their  judgment.  Entryman  now 
appeals  to  the  Department. 

I  have  read  the  testimony  carefully. 

If  it  is  admitted  that  Crabb  went  upon  the  land  in  controversy  on 
the  loth  day  of  April,  1892,  and  dug  a  hole  thereon,  about  eighteen 
inches  square  and  eight  or  ten  inches  deep,  with  the  view  of  acquiring 
title  thereto,  under  the  homestead  law,  the  question  arises,  is  it  sucli 
an  initial  act  of  settlement  as  gives  him  priority  of  right  to  one  who, 
without  knowledge  of  such  act,  made  bona  fide  settlement  subsequently, 
but  before  his  entry. 

I  agree  with  your  office  that  it  is  not. 

The  Department  in  a  long  line  of  decisions,  has  adhered  to  the  rule 
that  to  make  a  settlement,  a  person  must  go  upon  the  land  claimed,  and 
do  some  act  connecting  himself  with  the  tract  claimed,  which  is  equiv- 
alent to  an  announcement  of  his  intention  to  claim  the  land,  and  from 
which  the  public  may  have  notice  of  his  claim.  Samuel  M.  Frank  (2 
L.  D.,  628).    In  Seacord  v.  Talbert  (2  L.  D.,  184),  it  was  held  that  driv- 
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iug  some  stakes  into  the  ground  to  indicate  a  site  for  a  house;  in  How- 
den  V,  Piper  (3  L.  D.,  162)  "picking'^  the  ground  to  the  depth  of  six  or 
eight  inches,  and  erecting  two  boards  in  the  form  of  a  cross,  were  not 
acts  of  settlement.  See,  also.  Witter  v.  Rowe  (3  L.  D.,  449)  and  Fuller 
V.  CUbon  (16  L.  D.,  231).  In  Hurt  v.  Giffin  (17  L.  D.,  162),  it  was  held 
that  as  between  two  claimants  for  Oklahoma  lands,  each  of  whom  allege 
settlement  in  the  afternoon  of  the  day  on  which  the  lands  were  opened 
to  settlement,  priority  of  right  may  be  properly  accorded  to  him  who 
first  reached  the  tract  and  put  up  a  '^ stake",  with  the  announcement 
of  his  claim  thereon,  when  such  initial  act  of  settlement  is  duly  followed 
up  by  the  establishment  of  residence  in  good  faith. 

This  case  goes  further  than  any  previous  case,  but  I  cannot  think 
that  a  claimant  who  simply  digs  a  small  hole,  has  performed  an  act 
which  is  a  sufficient  notice  to  the  public  of  an  intention  to  claim  the 
land. 

I  am  therefore  of  opinion  that  Strutz  has  the  better  right  to  the  land, 
and  the  judgment  of  your  office  is  affirmed. 


bbhbahing-noticb  by  publication. 
TiENSVOLD  V.  Bell. 

A  case  should  'be  remanded  for  a  farther  hearing  where  Judgment  by  default  is 
obtained  against  the  entryman,  and  it  is  made  to  appear  that  the  notice  of  con- 
test was  served  by  publication  and  was  not  published  in  the  newspaper  nearest 
the  landy  and  that  a  meritorious  defense  exists. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  August 
(J.  I.  H.)  18y  1894.  (P.  J.  C.) 

This  case  comes  before  the  Department  by  reason  of  a  writ  of  certi- 
orari granted  June  9,  1893,  at  the  instance  of  James  D.  Bell. 

It  seems  that  Bell  made  timber  culture  entry  on  November  11,  1884, 
of  the  NW.i  of  Sec.  35,  T.  32  N.,  R.  41  W.,  Valentine,  Nebraska,  land 
district. 

On  January  23, 1892,  Ferdinand  B.  Tiensvold  filed  an  affidavit  of  con- 
test, alleging  that  the  entryman  had  failed  to  cultivate  the  ten  acres 
during  the  year  1891,  and  had  failed  to  plant  seeds,  trees  or  cuttings 
during  the  same  year,  and  that  the  breaking  heretofore  done  had  gone 
back  to  weeds. 

Service  was  had  on  the  defendant  by  publication,  and  the  testimony 
was  takjen  before  a  notary  public.  The  defendant  made  default,  and 
the  judgment  rendered  by  the  local  officers  on  March  9, 1892,  sustained 
the  charges  made  by  the  contestant. 

On  June  16, 1892,  the  defendant  forwarded  to  your  office  an  applica- 
tion for  rehearing,  in  which  he  alleged  a  compliance  with  the  lawj  that 
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his  residence  was  in  tlie  State  of  Nebraska,  and  his  whereabouts  could 
have  been  ascertained;  that  the  notice  of  contest  was  published  in  the 
**  Kushville  Standard,'^  a  newspaper  printed  thirty  miles  from  the  land 
claimed;  that  it  should  have  been  published  in  the  "  Gordon  Journal," 
a  paper  published  within  ten  miles  of  the  land;  that  he  knew  nothing 
about  the  contest  until  long  after  the  rendition  of  the  judgment. 

Tour  office,  by  letter  of  July  20, 1892,  overruled  said  motion,  declared 
the  entry  canceled  and  the  case  closed,  but  allowed  defendant  twenty 
days  in  which  to  apply  for  a  writ  of  certiorari. 

Said  application  was  duly  made,  but  by  reason  of  the  fact  that  a 
copy  of  your  office  decision  did  not  accompany  the  application,  the  same 
was  denied,  but  it  was  held  that  the  statement  of  facts  made  by 
the  entryman  would  indicate  that  it  had  been  canceled  without  the 
entryman  having  been  afforded  an  opportunity  to  defend  it,  and  if  such 
an  opportunity  had  been  afforded  him,  he  might  have  presented  a  valid 
defense.  Your  office  was  therefore  directed  to  notify  him  to  furnish 
the  Department  with  a  copy  of  your  said  office  decision,  and  serve  tlie 
application  for  certiorari  on  the  opposite  party,  and  the  application 
would  be  further  considered. 

All  this  seems  to  have  been  done,  and  on  a  reconsideration  of  the 
matter,  your  office  was  ordered  by  said  letter  of  June  9,  1893,  to  trans- 
mit the  record  to  this  Department  for  its  consideration. 

The  record  is  now  before  me.  The  contestant  does  not  appear  or 
refute  in  any  way  the  statements  sworn  to  by  the  defendant  and  his 
witnesses.  The  defendant  claims  to  have  complied  with  all  the  require- 
ments of  the  law,  and  his  statements  are  verified.  He  shows  that  liv- 
ing in  the  immediate  vicinity  of  the  land  was  his  agent,  who  had  taken 
care  of  the  land  for  several  years,  and  that  the  agent  knew  of  his 
whereabouts;  that  also  others  in  the  neighborhood  where  the  land  was 
situated  knew  that  he  lived  at  Fremont,  in  the  State  of  Nebraska. 

In  view  of  the  fact  that  the  publication  notice  was  not  made  in  the 
newspaper  nearest  the  land,  and  the  strong  showing  made  by  the 
deft$ndant  of  his  compliance  with  the  law,  it  seems  to  me  that  this  case 
should  be  remanded  and  he  be  allowed  to  put  in  his  evidence. 

Your  office  judgment,  therefore  denying  his  motion  for  rehearing,  is 
hereby  reversed,  and  you  will  remand  the  case  to  the  local  officers  for 
their  further  action,  in  accordance  with  this  opinion. 
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EVIDENCE-NOTICE  OF  TAKING. 

Dallas  v.  Jones. 

Objeetlon  to  evidence,  on  the  ground  that  it  was  not  taken  before  the  officer  desig- 
nated in  the  notice^  is  properly  overrnled,  where  it  appears  that  on  the  day  set 
for  hearing  both  parties  were  present  in  court,  and  at  such  time  the  local  officers 
named  the  officer  before  whom  the  evidence  should  be  taken,  and  that  the  evi- 
dence was  taken  in  accordance  with  said  order. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  18y  1894.  '    (J.  W.  T.) 

The  above  cause  is  before  me  on  appeal  from  your  office  decision  of 
April  22,  1893,  in  which  was  affirmed  the  decision  of  the  local  officers, 
sustaining  .the  contest  of  timber  culture  entry  Xo.  7574,  which  entry 
was  made  by  John  Q.  Jones,  for  the  NB.  J  of  Sec.  29,  T.  4  S.,  B.  35  W., 
in  Oberlin  land  district,  Kansas,  on  February  24,1890. 

Contest  was  initiated  by  George  C.  Dallas  on  February  16, 1892,  by 
affidavit,  in  which  he  alleged  that  contestee: 

Wholly  failed  daring  the  first  year  after  making  said  entry,  to  plow,  hreak  or  cul- 
tivate the  first  five  acres,  or  any  portion  of  said  described  land.  That  said  defendant 
has  performed  no  work  of  any  kind  since  making  said  entry,  or  caused  the  same  to  be 
done,  and  no  work  has  been  done  on  the  above  described  tract,  since  the  date  of 
said  entxy,  and  said  failure  exists  at  this  date. 

Hearing  was  set  for  April  15, 1892.  On  said  last  mentioned  date, 
the  parties  to  the  above  cause  appeared  at  the  local  office,  and  made 
joint  application  (not  stipulation)  to  have  the  cause  adjourned  to  June 
19,  and  the  testimony  taken  by  John  F.  Price,  clerk  of  the  district 
court,  but  the  register  and  receiver  report  that  the  case  was  continued, 
hy  agreement  of  the  parties,  to  June  17,  1892,  and  that  the  local  officers 
ordered  that  the  testimony  be  taken  before  S.  W.  Gaunt,  a  notary 
public,  at  his  office  in  Atwood,  Kansas,  on  June  7,  1892. 

At  the  time  and  place  last  mentioned,  both  parties  appeared  in  per- 
son, and  by  their  attorneys,  and  contestee  objected  to  any  testimony 
being  taken  before  S.  W.  Gaunt  aforesaid,  for  the  reason  that  the  notice 
of  taking  the  same  states  that  the  testimony  is  to  be  taken  before  John 
F.  Price,  clerk  of  the  district  court,  of  Rawlins  county,  Kansas.  No 
notice,  however,  was  produced. 

The  officer  before  whom  the  objection  was  made,  and  by  whom  the 
testimony  was  taken,  reports  that  contestant  iiitroduced  the  original 
letter  from  the  local  officers,  continuing  the  above  cause  to  June  17, 
1892,  and  ordering  the  taking  of  testimony  before  8.  W.  Gaunt  afore- 
said, on  June  7, 1892,  at  10  o'clock,  a.  m.,  and  also  post  office  registered 
receipt,  dated  May  3, 1892,  for  a  registered  letter  addressed  to  John  Q. 
Jones,  Upland,  Nebraska,  and  also  introduced  an  affidavit,  made  by 
George  0.  Dallas,  showing  the  mailing  of  the  letter  for  which  the 
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receipt  was  shown,  but   these    papers  are   not   returned  with  the 
testimony. 

The  motion  was  then  and  there  overruled,  and  testimony  was  taken 
on  the  part  of  the  contestant  alone. 

On  June  17, 1892,  the  day  to  which  the  cause  had  been  continued, 
the  motion,  in  the  form  it  was  made  before  the  officer  taking  the  testi- 
mony, was  not  insisted  on,  but  the  register  and  receiver  were  asked  to 
dismiss  the  case,  for  the  reason  that  the  evidence  had  not  been  taken 
by  the  officer  before  whom  the  notice  acknowledged  it  would  be  taken. 
This  was  overruled,  and  I  think  properly  so.  The  local  officers  had 
full  jurisdiction  by  the  appearance  of  both  parties  on  the  day  named  in 
the  notice  of  contest,  and  on  said  day  they  ordered  the  testimony  to  be 
taken  on  June  7,  1892,  and  designated  S.  W.  Gaunt  as  the  person 
before  whom  it  should  be  produced,  so  that  if  their  report  is  true,  made 
under  their  official  oaths— and  I  must  hold  it  so,  in  the  absence  of  any 
sworn  denial — the  defendant  had  fall  notice  of  the  time  when,  and  the 
place  where,  and  the  person  by  whom,  the  evidence  vrould  be  taken, 
and  his  appearance  before  the  officer  designated,  at  the  time  fixed,  cor- 
roborates it. 

It  appears  that  a  notice  was  sent  to  the  defendant,  of  the  taking  of 
said  testimony,  at  a  place  different  from  the  one  he  gave  as  his  post 
office  address  at  the  time  of  his  application,  but  no  point  is  made  upon 
its  non-reception,  and  no  claim  made  of  it,  as  a  fact.  I  therefore  hold 
that  thecontestee  had  sufficient  notice  of  the  time  and  place  of  taking 
the  testimony,  and  of  the  person  before  whom  the  same  would  be  taken. 
But  if  the  same  had  been  taken  irregularly,  it  would  scarcely  warrant 
the  dismissal  of  the  cause. 

The  evidence  showed  that  no  work  whatever,  of  any  kind,  had  been 
done  upon  any  portion  of  the  tract  in  question,  from  February  24, 1890, 
to  February  18,  1892,  and  there  was  no  improvement. 

I  have  no  doubt  that  the  allegations  of  the  affidavit  of  contest  are 
fully  established,  and  your  office  decision  is  therefore  affirmed. 


SWAMP    GRANT— INDEMNITY    CLAIM. 

Linn  County,  Iowa. 

The  State  wiU  not  be  heard  to  say  that  a  decision  on  a  claim  for  swamp  indemnity  is 
rendered  without  dne  notice  that  the  claim  "would  be  adjudicated  in  its  then 
condition,"  where  said  State  has  waived  its  claim  to  a  part  of  the  lands^  and 
repeatedly  thereafter  requested  final  action  on  the  remainder. 

In  determining  a  claim  for  swamp  indemnity  the  Commissioner  of  the  General  Land 
Office  is  the  judge  as  to  whether  the  evidence  presented  constitutes  "  due  proof, '^ 
and  where  such  evidence  is  not  deemed  sufficient  he  is  authorized  to  order  a 
re-exaraination  in  the  Held  of  the  land  for  which  indemnity  is  claimed. 

Where  the  field  notes  of  survey  do  not  show  the  tracts  claimed  to  be  swamp  and 
oyerflowed,  the  burden  of  proof  is  upon  the  State  to  show  such  tracts  to  be  of 
the  character  granted. 
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Where  the  State  presents  its  claim  upon  evidence  alleged  by  its  agent  to  lie  of  the 
beet  and  highest  character  obtainable,  and  snch  evidence,  on  investigation,  is 
found  unreliable,  the  case  must  rest  on  the  record  as  made. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  29, 1894.  (G.  G.  E.) 

I  have  considered  the  case  arising  upon  the  appeal  of  the  State  of 
Iowa,  from  your  of&ce  decision  of  December  19,  1892,  in  the  matter  of 
the  claim  of  Linn  county,  through  its  authorized  agent,  Isaac  R.  Hitt, 
for  the  purchase  money  received  by  the  United  States  for  certain  lands 
sold  after  September  28, 1850,  and  prior  to  March  3, 1857,  which  lands 
are  alleged  to  have  been  swamp  and  overflowed,  within  the  true  intent 
and  meaning  of  the  swamp  land  grant  of  September  28, 1850. 

The  claim  is  on  account  of  1,027  tracts,  equal  to  about  40,750  acres, 
for  which  the  government  has  received  about  850,000,  which  amount  is 
claimed  by  the  county,  under  act  of  March  2, 1855,  and  of  March  3, 
1857  (10  Stat.,  634,  and  11  Stat.,  251). 

The  claim  has  been  investigated  by  three  special  agents :  First,  by 
Mr.  W,  C.  Forry,  in  1888.  The  county  agents  presented  no  proofs  to 
him,  and  he  made  no  report.  It  was  examined  a  second  time  by  Agent 
J.  B.  Satterlee.  He  commenced  his  work  February  5,  1890,  and  con- 
cluded it  August  4,  of  that  year,  and  submitted  his  report  August  16, 
following.    His  findings  were : 

Swamplands 467  tracts  or   18,352.68  acres; 

Agricultural  lands 560  tracts  or   22, 397. 32  acres; 

Total  examined 1,027  tracts  or   40, 750. 00  acres. 

The  county  agent  (Isaac  R.  Hitt)  made  waiver  of  the  tracts  found  by 
Agent  Satterlee  to  be  agricultural  (5G0),  and  asked  an  accounting  and 
payment  for  the  residue  (467  tracts),  amounting  to  the  sum  of  $212,500. 

Satterlee  reported  that  he  first  proceeded  to  obtain  the  names  of  the 
owners  of  the  several  tracts  included  in  the  indemnity  list;  also  the 
names  of  well  informed  citizens  in  the  various  localities  contiguous  to 
the  lauds,  who  have  for  a  great  length  of  time  known  the  land.  He 
reported  Linn  county  to  be  unlike  any  other  part  of  Iowa;  that  the 
table  lands  of  the  county  diil'er  from  the  lands  generally  known  as  table 
lands  in  that  > 

they  ahound  in  lauds  sufficiently  depressed  or  sunken  below  the  general  level  to 
hold  excessive  rainfall,  in  view  of  the  fact  that  they  are  pretty  generally  underlaid 
with  a  solid  clay  sub-soil,  and  much  of  this  land  is  devoid  of  natural  drainage  and 
18  very  wet  in  wet  seasons,  and  is  never  very  dry  land,  though  much  of  it  is  excellent 
soil,  and  a  large  portion  of  it  is  and  has  been  for  many  years  in  successful  cultiva- 
tion ; 

that  a  large  proportion  of  the  lands  on  his  list  is  situated  on  the 
"  Divide  between  the  Wapsipiuicon  and  Cedar  rivers,  and  is  for  the 
most  part  table  land,  rolling  to  some  extent,  but  generally  quite  flat, 
with  such  depressions  as  I  have  described  j "  that  his  report  shows  in 
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each  case  not  the  present  status  alone,  bnt  the  original  conditions  of 
each  tract,  so  far  as  the  same  could  be  ascertained;  that  he  kept  the 
deputy  state  agent,  J.  J.  ^ovak,  with  him  during  his  personal  examina- 
tion of  the  tracts,  '^  and  we  have  agreed  as  far  as  practicable  on  the 
spot  as  to  the  status  of  each  tract,  with  a  full  understanding  on  the 
part  of  said  deputy  state  agent  as  to  what  the  facts  were  in  each  case;" 
that  at  the  close  of  the  personal  examination  in  the  field  with  the  said 
!Novak,  they  cx)mpared  results,  and  he  thereupon  procured  Novak's 
waiver  of  the  right  of  the  State  "  on  each  and  every  tract  found  by  me 
to  be  dry,''  and  subsequently  procured  the  waiver  of  Hon.  I.  R.  Hitt, 
the  state  agent,  as  to  the  same  dry  list — in  all  five  hundred  and  sixty 
tracts;  that  at  the  close  of  his  examination,  he  required  the  deputy 
state  agent  (Novak)  to  take  evidence  on  the  tracts  **  found  by  me  to  be 
wet  and  not  waived  by  him,  and  we  did  so  proceed,  and  did  take  such 
evidence  in  my  presence;"  that  Novak  closed  his  proofs  of  the  wet 
character  of  four  hundred  and  sixty-seven  tracts  "  by  me  found  to  be 
of  the  character  contemplated  by  the  swamp  land  grant;"  that  he 
inquired  into  the  character  of  the  witnesses  offered  on  the  part  of  the 
State,  their  means  of  knowledge  and  general  competency  to  testify  as 
to  the  original  condition  of  said  lands,  and  ^*  found  them  to  be  men  of 
the  highest  personal  character,  as  well  as  possessed  of  the  requisite 
general  knowledge." 

With  his  report,  which  contained  a  statement  of  the  character  of  each 
tract,  some  reported  "  wet,"  and  some  "dry,"  he  also  transmitted  four 
hundred  and  sixty-seven  sheets  containing  the  evidence  of  witnesses, 
namely:  Messrs.  Fay,  Pugh,  Fee,  Neighbors,  Bontty,Shunka,  Gunnison, 
Forrester  and  Bogers.  This  evidence  was  produced  by  Novak,  the 
State  agent,  and  is  that  to  which  Satterlee  referred  in  his  report  as 
being  produced  to  i)rove  the  wet  character  of  the  land  previously 
examined  by  him  and  Novak,  and  found  by  such  examination  to  be 
"  wet."    Generally,  two  witnesses  were  examined  for  each  tract. 

On  examination  of  this  report,  your  office  declined  to  accept  the  tes- 
timony submitted,  and  ordered  another  si)ecial  examination  into  the 
character  of  the  claim  and  the  testimony  submitted.  This  examination 
was  to  be  of  the  four  hundred  and  sixty-seven  tracts  reported  "  wet," 
and  W.  L.  Eeilly  was  directed  to  make  the  examination,  lie  apparen  tly 
engaged  in  that  work  from  August,  1891,  to  January,  1892.  During 
this  time  he  appears  to  have  been  making  a  personal  examination  of 
the  tracts  report.ed  "  swamp"  by  Agent  Satterlee,  taking  evidence  of 
witnesses  as  to  some  of  those  tracts  and  statements  of  the  former  wit- 
nesses who  testified  before  Satterlee  at  the  instance  of  Novak,  the 
county  agent. 

On  the  motion  of  I.  B.  Kinkead,  of  this  city,  my  predecessor,  on 
December  1,  1892,  deeming  "the  best  interests  of  the  government 
require  that  this  claim  should  proceed  to  an  early  determination," 
directed  your  office  to  "have  such  action  taken  as  will  complete  the 
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investigation  already  instituted,"  and  without  going  into  the  merits  of 
the  case,  he  ftirther  directed  your  office  to  '^proceed  to  the  conclusion  of 
the  business  with  as  little  delay  as  possible,"  and  then  concluded  with 
the  following  observations: 

I  do  not  credit  the  assftults  upon  the  chief  of  the  swamp  land  division,  who,  I 
think,  has  heen  earnest  and  jnst  in  the  discharge  of  his  duty.  The  case  has  many 
noticeable  particnlars — ^not  the  least  among  them  being  the  extraordinary  fee  that 
is  to  be  paid  by  this  county  for  aU  that  can  be  made  for  it  over  six  thousand  dol- 
lars, the  methods  pursued  at  the  examination,  especially  in  cross-examining  aged 
witnesses  for  hours  at  a  time,  in  regard  to  a  very  small  tract  of  land,  and  the 
appearance  of  Bfr.  Satterlee,  formerly  a  special  agent  of  the  land  office,  among  the 

claimant's  attorneys  or  agents Allow  no  interference  with  any  head 

of  a  division  in  your  bureau. 

In  pursuance  of  this  order,  and  on  December  19, 1892,  your  office 
adjusted  the  claim,  the  State,  through  its  agent,  having  filed  a  certifi- 
cate under  the  regulations  of  September  19, 1891  (13  L.  D.,301),  show- 
ing the  claim  then  on  file  to  be  the  complete  and  final  claim  of  the  county 
under  the  existing  swamp  land  laws. 

Upon  the  pending  claim  of  the  1,027  tracts,  your  office  found: 

1st.  That  398  tracts  (therein  de3cribed),upon  which  proof  was  sub- 
mitted by  Agent  Satterlee,  were  not  swamp  lands  at  date  of  the  grant. 

2d.  That  sixty-nine  tracts  (described),  upon  which  proof  has  been 
submitted,  appear  j?nwm/acic  to  have  been  swamp  lands. 

3d.  That  5(]0  tracts  (also  described),  upon  which  no  proof  was  sub- 
mitted, and  upon  which  the  claim  of  the  county  was  formally  waived, 
were  not  swamp  lands. 

As  to  the  sixty-nine  tracts,  the  field  notes  and  other  evidence  showing 
prima  facie  that  the  same  were  probably  swamp  lands,  your  office 
directed  that  the  county  agent  be  permitted  to  submit  "new,  proper 
and  sufficient  testimony,"  as  soon  as  an  agent  is  assigned  for  duty  in 
Linn  county. 

Your  office  rejected  outright  the  claim  for  indemnity  as  to  all  other 

tracts. 

From  that  judgment  the  county,  through  its  agent,  has  appealed  to 
this  Department,  and  as  grounds  of  error  insist: 

1.  That  the  decision  appealed  from  was  made  without  notice  to  the 
county  agent  that  the  claim  would  be  adjudicated  in  its  then  condition. 

2.  That  the  investigation  in  the  field  had  not  been  completed,  and 
the  decision  was  rendered  on  an  incomplete  record. 

3.  Tliat  the  decision  is  not  based  upon  legal  and  competent  proof, 
but  upon  influences  and  presumptions,  etc. 

Belief  is  sought  in  the  alternate,  viz: 

That  if,  on  review  of  the  case,  it  should  appear  that  the  county  has  not  made 
out  its  case,  a  further  investigation  and  examination  into  the  merits  of  the  claim  be 
ordered,  and  a  special  agent  be  detailed  to  take  further  testimony  in  the  field. 

It  will  be  observed  that  of  the  1,027  tracts  claimed  bv  the  agents  of 
the  county  as  being  swamp,  the  claim  to  6G0  of  them  was  waived,  and 
1801— VOL  19 ^9 
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the  residue  467  tracts  were  reported  by  Agent  Satterlee  as  having 
inured  to  the  State  under  the  swampland  act,  and  having  been  sold 
by  the  United  States,  the  purchase  price  thereof  ($22,500)  was  due 
the  State  under  the  acts  of  1855  and  1867  (supra).  By  the  Staters 
waiver  of  the  660  tracts,  the  agent  rested  his  case  upon  the  showing 
made  by  Satterlee,  and  on  ^November  1, 1890,  Agent  Hitt  requested 
your  office  to  take  up  the  adjustment'* within  the  next  ten  days.** 

On  November  14,  1890,  Mr.  Hitt  again  inquired  of  your  office  as  to 
when  the  adjustment  would  be  made. 

On  January  19, 1891,  Mr.  Novak,  the  sub-agent,  inquired  as  to  what 
progress  was  being  made  in  the  adjustment  of  the  claim. 

On  July  25,  1891,  ex-Secretary  of  the  Interior,  Kirkwood,  at  the 
instance  of  Mr.  Novak,  "as  agent  of  Linn  Co.''  called  attention  to  the 
proof  submitted,  and  requested  early  action  thereon. 

On  September  5,  1892,  Judge  S.  H.  Fairall,  one  of  the  agents  of  the 
county,  wrote  as  follows: 

The  connty  demands  aa  a  matter  of  right  that  action  be  had The 

anthoritiea  of  the  county,  as  well  as  myself,  in  the  exercise  of  legal  rights,  again 
respectfully  demand  that  the  claim  be  taken  up,  acted  upon,  without  further  delay, 
and  determined  upon  the  facts  and  the  law. 

On  September  6, 1892,  Hon.  J.  T.  Hamilton,  M.  C,  called  attention 
to  the  claim,  saying:  "The  agents  of  the  county  inform  me  that  their 
claim  is  complete,''  etc.,  and,  finally,  my  predecessor,  on  the  motion  of 
Mr.  Kinkead,  directed  your  office  to  "proceed  to  the  conclusion  of  the 
business  with  as  little  delay  as  possible." 

It  follows,  therefore,  that  the  agents  of  the  county  can  not  consist- 
ently complain  that  the  decision  appealed  from  "was  made  without 
notice  to  the  county,"  since  repeated  requests  and  even  demands  were 
made  that  the  matter  be  adjusted. 

Agent  Satterlee  made  his  report  August  16, 1890«,  he  submitted  the 
same  "trusting  that  it  will  be  instrumental  in  accomplishing  the  desired 
adjustment  on  the  Linn  county,  Iowa,  list."  Of  the  560  tracts  found 
by  his  personal  examinations,  in  company  with  Agent  Xovak,  to  be  dry, 
he  secured,  apparently,  without  any  difficulty,  a  waiver  of  the  county's 
claim  by  its  agents.  The  residue  (467  tracts)  found  by  him  to  be  wet, 
he  directed  Agent  Novak  to  produce  the  testimony  to  prove  that  which 
he  had  already  found.  There  was  apparently  no  difficulty  between 
them,  and  agreements  were  easily  reached. 

Upon  consideration  of  all  the  facts,  and  not  satisfied  with  this  report, 
your  office,  on  August  15, 1891,  directed  Louis  W.  Reilly  to  "  proceed  to 
Cedar  Rapids,  Linn  county,  Iowa,  to  specially  investigate  the  claim  of 
the  county,"  farther  saying:  "It  is  desired  that  a  critical  examination 
of  the  land  and  an  investigation  into  the  character  and  competency  of 
the  witnesses  who  have  testified  as  to  its  character  be  made  to  enable 
this  office  to  make  a  proper  adjustment." 

This  agent  proceeded  to  make  tlie  examination  as  directed;  but,  from 
what  appears  as  hereinafter  described,  he  did  not  have  the  same  co-opera- 
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tion  and  help  from  the  sub-agent  Kovak  as  was  accorded  Agent  Salter- 
lee.  The  agents  of  the  county  were  very  solicitous  to  have  Satterlee's 
report  accepted  by  your  office^  and  protested  against  any  further  inves- 
tigation by  Agent  Reilly. 

Of  the  467  tracts  reported  "  wet,"  one  George  W.  Fee  testified  as  to 
336  of  them.  On  November  24, 1891,  he  made  an  affidavit  before  one 
Dunbar,  a  notary  public,  stating  that  of  the  lands  in  six  of  the  town- 
ships (describing  them),  reported  to  have  been  swamp,  he  never  saw  any 
of  them  to  know  their  boundaries  and  to  examine  them,  <<  except  when 
I  rode  by  them  in  a  buggy,  with  Mr.  !N"ovak  and  Mr.  Morris  Neighbors, 
on  or  about  the  fall  of  1889,  and  that  I  was  instructed  to  grade  those 
lauds  on  the  test  of  tillable  plow  lands  for  one  half  or  more  than  one- 
half  of  each  tract;"  that  he  saw  the  lands  at  a  distance,  as  he  rode 
along  the  road  in  a  buggy;  that  he  did  not  then  know  the  boundaries 
of  the  tracts  he  testified  to,  outside  of  Tp.  86,  R.  8,  and  some  few  tracts 
in  Tp.  86,  E.  7.  "  If  I  had  been  instructed  that  tame  grass  is  considered 
a  crop,  as  well  as  any  of  the  cereals,  I  would  not  have  given  in  as  much 
land  as  swampy  in  the  year  1850  as  I  did.  I  testified  that  some  tracts 
were  swampy  that  I  did  not  see  at  the  time  I  went  around  with  Mr. 
Novak  and  Mr.  Neighbors,  but  my  understanding  was  that  they  joined 
land  I  had  seen,  and  that  they  were  like  them." 

To  nearly  the  same  effect  is  an  affidavit  made  by  Morris  Neighbors, 
who  at  the  instance  of  Novak  testified  to  336  tracts.  It  appears  that 
Eee  and  Neighbors  together  testified  to  332  tracts. 

Witness  B.  B.  Pugh,  who  testified  as  to  the  swampy  character  of 
ninety-one  tracts,  signed  a  written  statement  in  the  presence  of  H.  B. 
Gott  and  Agent  Reilly,  practically  to  the  same  effect  as  the  affidavit  of 
Fee,  further  saying:  "I  do  not  now  remember  having  looked  at  lands 
in  Marston  Tp.  Mr.  Fry  and  I  were  advised,  however,  that  the  lands 
we  testified  to  at  Cedar  Eapids  were  the  same  that  we  had  looked  at 
about  three  or  four  years  before,  but  Ido  not  knowof  my  own  knowledge 
that  they  were." 

Witness  David  S.  Fay,  who  testified  as  to  ninety-one  tracts,  made  a 
sworn  statement,  substantially  to  the  same  effect  as  did  Witness  Fee. 
He  makes  it  clear  that  he  had  no  personal  knowledge  whatever  as  to 
the  character  of  many  of  the  tracts  he  had  previously  sworn  were 
swamp. 

Mr.  Hitt,  agent  for  the  county  and  State,  made  an  affidavit  before 
Willis  W.  Hitt,  notary  public,  ('ook  county,  Illinois,  on  July  28, 1890, 
stating  that  the  witnesses  who  testified  to  the  character  of  the  lands 
in  support  of  the  claim  for  indemnity 

Are  respectable  and  diBinterested  persons  fnUy  entitled  to  credit,  and  who,  after  dil- 
igent search,  were  fonnd  to  be  the  most  reliable,  well  informed  witnesses  having  a 
personal  and  exact  knowledge  of  the  condition  of  the  lands  during  a  series  of  years 
extending  to  or  as  near  as  possible  to  the  date  of  the  swamp  grant  (September  29, 
1^1 )  that  could  be  found,  and  the  reason  why  competent  witnesses,  having  the 
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requisite  knowledge  of  the  lands  at  the  date  of  the  swamp  grant  in  every  case  her»- 
with  preHented,  do  not  testify  is,  that  after  due  and  diligent  search,  as  aforesaid, 
they  can  not  be  found. 

Takiiig  Mr.  Hitt's  statements  as  being  true,  diligent  search  failed  to 
reveal  better  witnesses  than  those  presented.  If  the  testimony  of  those 
witnesses  can  not  be  received,  they  being  the  '^most  reliable,  well 
informed  witnesses  having  a  personal  and  exact  knowledge  of  the  con- 
dition of  the  lands,"  then  it  is  manifest  that  the  claim  of  the  county 
can  not  be  established. 

Agent  Beilly  examined  witnesses  as  to  aboat  thirty  tracts  reported 
by  Satterlee  to  be  "  wet.'' 

The  following  will  illustrate  the  difference  in  the  two  agents  reports: 

Having  examined  the  SE.  i  SE.  J  Sec.  19,  Tp.  86,  E.  7,  Satterlee 
reported  that  at  least  twenty-two  acres  of  it  were  wet  enough  to  be 
worthless  without  drainage.  Subsequently,  and  on  June  14, 1890,  Novak 
introduced  G.  W.  Fee  and  Morris  Neighbors  (above  referred  to),  who, 
in  the  presence  of  Satterlee,  gave  their  usual  stereotyped  statements, 
namely:  that  Fee  was  fifty-two  years  old  and  a  farmer;  Neighbors  was 
sixty- two  and  a  farmer;  that  they  knew  the  land  from  examination  and 
observation ;  had  examined  the  lines  and  had  frequently  seen  the  land 
in  various  years  and  seasons;  known  it  for  forty  years;  that  it  was 
enclosed  and  about  half  cultivated;  and  a  ditch  across  it  from  about 
the  middle  of  the  east  line  to  the  middle  of  the  south  line,  and  not  more 
than  ten  acres  could  be  made  to  produce  a  crop  of  tame  grass  and  hay 
without  reclamation.  "It  is  springy  and  spouty,  and  tile  drainage 
alone  will  reclaim  it." 

On  January  23,  1802,  witness  A.  D.  Robinson  appeared  before 
Agent  Reilly  and  sub  agent  Novak.  He  testified  that  he  formerly 
lived  adjoining  the  land;  first  saw  it  in  185C;  that  it  was  all  good 
land,  except  a  piece  of  slough.  When  this  witness  was  asked  this 
qiiestion:  "What  proportion  of  this  tract  was  dry,  and  what  propor- 
tion was  marshy  and  wet,  when  you  first  knew  itt"  the  notary  makes 
this  written  statement:  "Mr.  Novak  here  interrupts  the  witness  and 
progress  of  the  investigation  to  the  amount  of  fifteen  minutes;  the 
Interruption  is  so  boisterous  that  I  went  out  for  a  peace  officer."  The 
witness,  however,  answered  the  question  as  follows:  "  About  thirty- 
five  acres  are  dry  and  five  acres  are  wet."  He  further  testified  that 
the  only  drainage  that  had  been  made  to  the  forty  acres  was  a  small 
ditch  through  the  slough  (covering  five  acres),  and  that  the  whole 
forty  is  now  dry;  that  the  land  is  not  affected  by  overflows;  that  the 
surface  of  the  land  is  rolling;  that  the  land  in  its  natural  state  would 
produce  crops  and  was  then  all  in  grass. 

As  to  the  SE.  J  SE.  J  of  Sec.  5,  T.  85,  R.  7,  Fee  and  Neighbors 
again  testify,  stating  that  eighteen  acres  could  be  cultivated  in  its 
natural  state — balance  wet,  spongy  and  swampy,  and  tile  drainage 
alone  will  reclaim  it. 
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Agent  Satterlee  reported  tbe  tract  wet,  saying:  "There  i«  no  dry 
land  on  it  at  all,  and  only  twelve  acres  safely  tillable.  A  pasture  tract 
and  a  wet  one." 

As  to  this  tract,  witness  H.  R.  Lyman  testified  before  Agent  Reilly, 
stating  tbat  he  lived  in  the  vicinity  of  the  land  all  his  life,  and  that 
thirty  acres  of  the  tract  were  dry,  and  all  dry  enoagh  for  crops,  and 
not  aflTected  by  overflow,  and  it  would  in  its  natural  state  produce 
crops  of  grass  or  hay  in  a  majority  of  years. 

As  to  the  NE.  J  SW.  J  of  Sec.  33,  T.  86,  E.  7,  Satterlee  reported  it 
wet,  and  Fee  and  Neighbors  swore  that  not  more  than  six  or  seven 
acres  of  it  could  be  cultivated  without  reclamation,  and  none  of  it  had 
been  reclaimed. 

Thomas  Wright,  aged  sixty-one  years,  testified  before  Eeilly  as  to 
this  tract,  and  stated  that  he  had  known  the  land  since  18G8  and  had 
owned  and  farmed  it;  that  the  land  is  a  black  loam,  ^'except  thirty 
acres  sand  ridge,"  has  general  fall  to  southwest,  slough  takes  up  about 
twenty  acres  of  it,  but  he  had  mowed  the  land  with  his  mower,  and  it 
would  produce  crops  in  its  natural  state  in  a  majority  of  years;  use  it 
all  for  pasture — ^more  than  half  dry. 

Satterlee  reported  the  SW.  J  SW.  J  of  Sec.  33,  T.  86,  R.  7,  as  "wet," 
saying  there  "  was  a  wide,  deep,  well-worn  ditch  through  it." 

Fee  and  Neighbors  testified  that  none  of  it  could  be  called  dry  land. 
"Spongy  J "  drainage  will  reclaim  it. 

As  to  this  tract  Wright  also  testified  before  Reilly,  saying  he  owned 
thetrjict;  that  thirty  acres  thereof  were  dry,  and  no  artificial  means 
had  been  employed  to  change  its  character;  that  a  slough  of  ten  acres 
was  on  it;  land  rolling;  thirty  acres  in  natural  state  would  produce 
crops;  cropped  to  corn,  oats,  grass,  etc. 

Satterlee  reported  the  NB.  J  SB.  J  Sec.  33,  T.  86,  E.  7,  as  "  wet."  Fee 
and  Neighbors  reported  all  but  thirteen  or  fourteen  acres  wet;  "  sponge- 
like  basin;"  ditch  runs  through  it. 

Wright  testified  before  Reilly  that  he  owned  it,  and  knew  it  since 
1868;  that  there  was  no  ditch  on  it,  and  that  all  but  five  acres  of  it  is 
dry. 

Satterlee  reported  that  the  NE.  J  NE.  J  Sec.  1,  T.  85,  R.  8,  as  wet,  and 
Fee  and  Neighbors  testified  they  had  known  the  land  for  forty  years, 
and  that  all  but  fourteen  acres  of  the  tract  is  wet,  and  must  be  reclaimed 
to  produce  crops. 

Keilly  examined  Jacob  Thomas,  age  seventy-one  years,  and  W.  II. 
Mailin,  age  fifty-one  years.  Thomas  had  known  this  tract  forty  years, 
and  Martin  saw  it  in  1854,  and  frequently  since.  Both  say  land  is  black 
loam,  and  that  from  twenty-five  to  thirty  acres  thereof  were  dry  and 
would  produce  crops  without  reclamation ;  land  not  affected  by  overflow. 

As  to  the  SB.  J  SB.  J  Sec.  11,  T.  85,  R.  8,  Satterlee  reports  it  wet, 
and  the  same  witnesses,  Fee  and  Neighbors,  say  thirty  acres  thereof 
are  wet,  spongy,  etc.    Jacob  Thomas  and  George  Ward  testified  before 
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Beilly;  had  known  the  land  respectively,  since  1852  and  1857;  that  no 
changes  had  been  made  by  ditching,  etc.,  not  afiFected  by  ovGrflows; 
land  slopes  to  south;  no  sloughs  or  ponds,  and  from  twenty-five  to 
thirty  acres  would  in  natural  state  produce  buckwheat  and  tame  grass 
when  they  first  kn  3w  it.    It  is  not  wet  or  spongy. 

It  is  thus  seen  that  not  only  did  the  witnesses  produced  by  Kovak 
(who  swears  ^*  I  have  had  almost  the  exclusive  control  of  the  manage- 
ment of  and  proceedings  in  said  claim  for  the  county,")  have  no  per- 
sonal knowledge  of  many  of  the  tracts  concerning  which  they  testified, 
but  witnesses  were  produced  who  knew  the  lands  for  many  years,  and 
who  swear  that  many  of  the  tracts  reported  wet  by  Satterlee  and 
Kovak's  witnesses  were  in  fact  agricultural  lands  at  the  date  of  the 
swamp  land  act,  or  soon  thereafter. 

A  copy  of  a  contract,  certified  by  the  auditor  of  Linn  county,  shows 
an  agreement  was  made  with  J.  J.  Xovak  by  which  he  was  to  receive 
thirty-five  per  cent  of  all  indemnity  received  in  excess  of  $6,000  in 
money. 

Novak  appears  to  have  been  the  principal  mover;  and  from  the  par- 
tial reports  of  Eeilly,  made  at  sundry  times  while  in  tlie  county,  Novak 
appears  to  have  given  that  agent  much  trouble,  resulting,  finally,  in 
Eeilly's  declining  to  proceed  further  in  the  investigation,  owing  to 
Novak's  interference  with  his  duties. 

Henry  0.  Printy,  the  notary  who  took  the  rebutting  testimony 
oflTered  by  Agent  Eeilly,  made  an  affidavit  sworn  to  before  George  B. 
Dunbar,  a  notary  public,  on  January  2,  1892,  stating  that  on  December 
21, 1891,  J.  J.  Novak,  the  sub  agent,  came  to  his  office  and  stated  that 
he  (Novak)  was  interested  in  the  swamp  land  investigation  which  would 
be  held  before  him  (Printy) :  "That  as  such  it  could  be  quite  an  object 
for  me  not  to  note  all  the  evidence;  that  I  could  do  quite  well  if  I  was 
so  disposed ;''  that  prior  to  Novak's  coming,  and  on  the  same  day,  one 
Whit  Langsdale,  of  Center  Point,  came  to  him,  and  said  that:  "Iwmld 
get  a  good  fee  out  of  it;  that  it  was  not  necessary  for  me  to  take  down 
or  note  all  the  evidence  of  the  witnesses;  that  there  would  be  a  man  in 

to  see  me." 

While  Novak  seems  to  have  objected  seriously  to  Eeilly's  investiga- 
tion, he  appears  to  have  acquiesced  in  Agent  Satterlee's  judgment. 

Satterlee  determined  for  himself  (but  always  in  company  with  Novak) 
what  tracts  were  wet  and  what  dry;  he  at  once  obtained  waivers  from 
Novak  of  the  dry  tracts,  and  those  adjudged  by  him  to  be  wet,  he 
afterwards  required  Novak  to  obtain  the  evidence  of  two  respectable 
witnesses  to  swear  such  tracts  were  wet.  This  may  account  for  Satter- 
lee's failure  to  cross-examine  Novak's  witnesses,  for  those  witnesses 
only  swore  to  such  things  in  relation  to  the  tracts  as  had  been  pre- 
viously determined  by  Satterlee. 

It  is  manifest  that  your  office  did  right  in  refusing  to  accept  his 
report,  without  further  investigation. 
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Already  three  agents  have  inyestigated  this  claim  at  an  expense  to 
the  government  of  $3,774.26. 

The  Commissioner  of  the  General  Land  Office  is  the  judge  as  to 
whether  the  evidence  constitutes  the  "  due  proofs  referred  to  in  the 
2d  section  of  the  act  of  1855,  supra ^  and  when  the  proof  presented  to 
him  is  not  deemed  sufficient,  he  is  authorized  to  order  a  reexamiuation 
in  tlie  field  of  the  land  for  which  indemnity  is  claimed.  Hardin 
County  (Iowa),  6  L.  D.,  236. 

It  is  conceded  that  the  State  has  made  its  best  proofs,  and  these  proo& 
have  been  found  to  be  worthless,  in  the  light  of  the  entire  record. 

The  field  notes  only  show  five  of  the  four  hundred  and  sixty-seven 
tracts  to  be  swamp  and  overflowed  lands.  In  such  case  the  burden  of 
proof  is  with  the  State  to  show  that  the  greater  part  of  each  forty  acre 
tract  was  of  the  description  of  lands  granted,  viz:  << Swamp  and  over- 
fiowed  lands  made  unfit  thereby  for  cultivation.^'  !Nita  v.  State  of  Wis- 
consin, 0  1m  D.,  385. 

The  witnesses  presented  by  the  county  to  prove  the  character  of  the 
land  practically  nullify  their  own  statements  in  affidavits  subsequently 
made. 

The  State  has  been  given  a  full  opportunity  to  prove  its  claim  j  the  evi- 
dence accompanying  Agent  Satterlee's  report,  while  upon  its  face  appar- 
ently satisfactory,  is  showu  to  be  utterly  worthless;  and,  as  Agent 
Hitt  made  affidavit  that  the  persons  who  testified  "  are  the  most  relia- 
ble, well-informed  witnesses that  could  be  found,"  and 

Bince  "diligent  search''  failed  to  reveal  better  ones,  the  case  must  rest 

upon  the  record  already  presented. 
As  to  the  sixty-nine  tracts  which  upon  the  showing  made  appear 

prima  facie  to  be  swamp  lands,  you  will  permit  the  agents  of  the  county 

to  submit  proper  testimony;  and,  with  that  end  in  view,  you  will,  as 

soon  as  practicable,  assign  an  agent  of  your  office  to  be  present  and 

cross-examine  such  witnesses  as  may  appear  for  the  county.    The  agent 

should  be  instructed  to  report  facts,  both  from  his  own  observations 

and  from  the  testimony  of  credible  witnesses,  and,  if,  generally,  in  the 

adjudication  of  indemnity  claims,  interested  parties  at  any  stage  of  the 

proceedings  attempt  to  interfere  with  the  just  and  lawful  acts  of  the 

government  agents,  upon  the  report  of  the  agent,  together  with  proofs 

of  such  conduct,  you  will  withdraw  such  agent,  and  allow  the  claim  to 

he  dormant  until  such  time  as  ample  assurances  are  given  that  such 

practices  will  cease. 

The  decision  appealed  from  is  affirmed* 
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RAILROAD  LANDS— SECTION  6,  ACT  OF  MARCH  8,  1887. 
PrEROB  BT  AL.  t.  MuSSBR-SAUNTRY  COMPANT. 

Lands  lying  within  railroad  indemnity  limits,  not  reqnired  in  the  final  adjustment 
of  the  grant,  nor  selected  on  behalf  (^  the  same,  but  sold  as  a  part  of  said  grant 
to  purchasers  in  good  faith,  are  of  the  character  subject  to  purchase  under  sec- 
tion 5,  act  of  March  3, 1887. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
(J.  I.  H.)  temher  5,  1894.  (P.  J.  0.) 

This  case  comes  before  the  Department  on  the  appeals  of  B.  A.  Pierce 
and  a  large  number  of  other  settlers  upon  the  land  involved,  from  yoor 
office  decisions  of  October  3,  and  November  2, 1892,  wherein  your  office 
affirmed  the  action  of  the  register  and  receiver  in  accepting  the  proof 
and  allowing  entry  to  be  made  under  section  6  of  the  act  of  March  3, 
1887  (24  Stat.,  556),  by  the  Musser-Sauntry  Land,  Logging  and  Manu- 
facturing Company,  of  the  land  involved,  and  others,  in  the  Ashland, 
Wisconsin,  land  district. 

The  status  of  the  lands  involved  has  been  frequently  passed  upon  by 
this  Department  (see  6  L.  D.,  195;  10  L.  D.,  63;  11  L.  D.,  608;  11  L.  D., 
615;  12  L.  D.,  259,  and  other  cases  that  might  be  cited);  and  nothing 
is  disclosed  in  the  present  case  to  induce  a  change  of  the  rulings  in  that 
behalf  heretofore  made.  It  is  sufficient  now  to  say  that  the  lands  were 
within  the  indemnity  limits  of  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railroad  Company,  under  the  grants  made  to  the  State  of 
Wisconsin  by  the  acts  of  June  3, 1856  (11  Stat.,  20),  and  of  May  5, 1864 
(13  Stat.,  66);  upon  the  final  adjustment  of  those  grants,  not  being 
needed  therefor,  they  were  restored  to  the  public  domain,  by  executive 
order,  on  November  2,  1891  (see  Newell  v.  Hussey,  16  L.  D.,  302).  In 
1883  selections  of  the  lands  in  question  as  indemnity  lands,  with  the 
fees  therefor,  were  presented  by  the  Omaha  Company,  and  accepted  by 
the  local  officers,  but  no  list,  specifying  the  losses,  or  bases  for  the 
selections,  was  filed.  The  selections  then  made,  so  far  as  the  particular 
lands  here  involved  are  concerned,  were  not  approved  by  the  Land 
Department,  but  prior  to  1884,  the  State  of  Wisconsin  patented  them 
to  said  company,  as  inuring  to  it  under  the  grants.  Afterwards,  in 
1885,  the  Omaha  Company,  for  a  valuable  consideration,  sold  and  con- 
veyed them,  by  warranty  deed,  to  P.  Weyerhauser  and  associates,  all 
of  whom  were  citizens  of  the  United  States.  In  1886  Weyerhauser  and 
his  original  associates,  with  one  exception,  organized,  under  the  laws 
of  Iowa,  the  Musser-Sauntry  Company  tor  the  purpose  of  conducting 
the  timber  business  upon  these  and  such  other  lands  as  might  be  pur- 
chased. Upon  its  organization,  Weyerhauser  and  his  associates  con- 
veyed the  lands  in  question  to  that  company,  which  is  now  here  seek- 
ing to  purchase  and  enter  the  lands  under  section  5  of  the  act  of  1887. 

The  discussion  in  this  case,  both  oral  and  by.  brief,  has  taken  a  wide 
range;  but  it  seems  to  me  that  there  are  only  two  questions,  arising 
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upon  the  record,  necessary  for  me  to  decide;  these  are,  (1)  whether  the 
lands  in  controversy  are  of  the  character  which  may  be  purchased  under 
the  adjustment  act  of  1887,  and  (2)  whether  the  applicant  company, 
being  a  corx)oration,  may  make  said  purchase.  All  other  questions 
presented  by  counsel  have  been  heretofore  fully  considered  and  deter- 
mined, and  no  good  reason  is  seen  for  changing  the  conclusions  then 
reached. 

As  to  the  first  question,  it  is  insisted,  in  substance,  that  in  order  to 
support  a  sale  and  purchase,  under  the  fifth  section,  the  land  must  have 
been  sold  and  bought  under  "a  claim"  of  right  by  the  grantee  com- 
pany; that  claim  to  lands  within  indemnity  limits  of  a  railroad  grant 
can  only  be  made  by  proper  selections,  by  the  grantee  company,  accom- 
panied by  a  designation  of  losses,  as  bases  for  the  selections;  and  that 
even  then  the  selection  must  be  approved  by  the  Secretary  in  order  to 
vest  any  claim  in  the  railroad  company;  and  that  in  the  absence  of  such 
selections  having  been  made  by  the  Omaha  Company,  it  had  no  more 
"  claim  "  to  the  lands  inside  than  to  those  outside  of  the  indemnity  limits. 
This  seems  to  mo  to  be  a  most  narrow  and  technical  view  to  hold  in 
regard  to  a  remedial  statute. 

A  complete  answer  to  that  portion  of  the  contention,  which  holds 
that  the  selection  of  the  company  must  be  approved  by  the  Secretary 
of  the  Interior  before  a  purchaser  will  be  protected,  is  to  be  found 
in  the  opinion  of  Attorney-General  Garland,  in  6  L.  D.,  on  the  proper 
construction  of  the  act  of  1887.  On  page  275,  in  answer  to  the  direct 
question,  he  says: 

That  the  selection  sold  by  the  railroad  company  shall  have  been  approTed,  is  not 
req aired  by  the  fifth  section,  nor  that  it  shaU  have  been  patented. 

His  opinion  was  not  asked  as  to  whether  proper  selection  was  neces- 
sary, and  therefore  he  expressed  no  direct  opinion  as  to  that  proposi- 
tion, but  whilst  stating  the  scope  and  purpose  of  the  law,  he  is  careful 
not  to  say  that  proper  selection  or  any  selection  by  the  grantee  com- 
pany is  a  necessary  prerequisite  to  the  exercise  of  the  pre-emptive  right 
accorded  to  its  vendee.  And  from  the  tenor  of  his  opinion,  as  I  read 
and  understand  it,  he  could  not  have  consistently  said  that  selection 
was  necessary. 

He  first  holds  that  the  word  "  grant"  as  used  in  the  act  must  have 
necessarily  included  lands  within  both  the  primary  and  indemnity  lim- 
its. In  connection  with  several  reasons  for  this  view,  he  argues 
that— 

The  wronf?  done  the  settler  who  in  good  faith  shall  have  purchased  lands  of  tho 
railroad  company,  to  which  the  company  by  the  ad^jnstment  is  shown  to  have  no 
legal  right,  is  identical  whether  the  purchases  are  in  the  indemnity  or  primary  lim- 
its. The  hardship  he  may  be  subjected  to  by  loss  of  his  land,  improvements  and 
labor,  is  the  same  in  either  case.  The  whole  scope  of  the  law,  from  the  second  to 
the  sixth  section  indnsive,  is  remedial.  Its  intent  is  to  relieve  from  loss  settlers  and 
ftoiia/t<Ie  purchasers  who,  through  the  wronj^cfnl  dinposition  of  tho  lands  in  the  grants 
by  the  offloers  of  the  government,  or  by  the  railroads,  have  lost  their  rights  or 
aoqnired  equities^  which  injustice  should  be  recognized* 


138  DECISIONS  RELATING  TO  THE   PUBLIC  LANDS. 

After  stating  that  the  "  selection  sold  "  need  not  be  approved  or  pat- 
ented, as  quoted,  the  Attorney-General  x>roceed8  to  say  that  the  only 
requisites  established  by  the  statute  '^to  entitle  those  wronged  to  its 
benefit,"  are  that  they  shall  be  citizens  or  have  declared  their  inten- 
tion to  become  such;  that  the  land  '< shall  have  been  sold  to  them  by  a 
railroad  company  as  a  part  of  its  grant;"  that  the  lands  have  not 
been  conveyed  to  or  for  the  use  of  the  company;  that  the  lands  are  of 
the  numbered  sections  prescribed  in  the  grant  and  coterminous  with 
constructed  parts  of  the  road,  and  that  the  purchasers  shall  have 
bought  in  good  faith.  Continuing,  so  as,  apparently,  to  emphasize 
these  views,  it  is  said — 

It  was  not  intended  to  Umit  the  redress  to  cases  in  which  the  railroad  conld  right- 
fully have  sold  the  lands.  The  whole  remedial  part  of  the  law  was  passed  with  a 
recognition  of  the  fact  that  the  railroad  companies  had  sold  lands  to  which  they  had 
no  jnst  claim.  The  fifth  section  expressly  refers  to  such  lands  as  had  been  sold, 
which  had  not  been  conveyed  *'  to  or  for  the  use  of  sufh  companies."  It  is  not 
required  that  the  sale  by  the  railroad  companies  shiill  have  been  made  in  good  faith^ 
bnt  only  that  the  purchaser  shaU  have  boughv  in  good  faith.  That  it  was  sold  under 
ft  claim  of  the  grant  to  another  in  good  faith  is  the  ground  of  his  equity. 

The  provision  that  the  lands  sold  shall  be  of  those  "  excluded  from 
the  operation  of  the  grant,"  is  not  specified  as  one  of  the  requisites  by 
the  Attorney  General,  because  he  seems  to  have  considered  it  as  a 
corollary  to  the  other  conditions,  describing  "lands  not  conveyed  to  or 
for  the  use  of  such  company."  That  this  was  his  view  is  shown,  I 
think,  by  the  text  of  the  last  quotation  from  his  opinion. 

But  independent  of  this,  I  think  unselected  indemnity  lands  come 
fairly  within  the  class,  described  in  the  act,  which  are  ''  for  any  reason 
excepted  from  the  operation  of  the  grant." 

Unquestionably  the  indemnity  limits  are  included  in  the  word 
^'  grant"  as  used  in  the  fifth  and  other  sections  of  the  act.  This  must 
be  so,  for  if  the  company  does  not  obtain  its  right  to  indemnity  lands 
by  the  grant,  such  right  is  not  obtained  at  all. 

These  lands  then  being  within  the  grant  and  subject,  in  their  order, 
to  its  operation,  equally  with  other  indemnity  lands,  were  not  selected 
for  the  all  sufficient  reason  that  they  were  not  needed  to  satisfy 
the  grant.  This  failure  to  select  practically,  and  most  efl^ectuallyi 
^^excepted"  said  tracts  from  the  operation  of  the  grant. 

In  the  adjustment  of  railroad  grants  it  is  well  settled  that  all  selec- 
tions are  to  be  made  of  the  nearest  undisposed  of  sections.  (Wood  v. 
Eailroad  Company,  104  XJ.  S.,  331.) 

Under  the  act  of  June  3, 1856  (11  Stat.,  20),  making  the  grant  to 
this  company,  it  is  specifically  required  that  the  indemnity  selections 
shall  be  taken  from  the  alternate  sections  *'  nearest  to  the  tier  of" 
granted  sections.  In  following  the  above  rule,  the  grant  was  satisfied 
by  the  selection  of  the  nearest  sections,  while  those  more  remote,  not 
being  needed,  were  thus  "excepted"  from  the  operation  of  the  grant. 
Kot  to  so  hold  in  this  case,  it  seems  to  me,  would  be  to  come  within 
the  maxim  which  says — "  Qui  haeret  in  litera^  haeret  in  coriiceP 


y  ^\ 
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It  seems  to  me  very  clear,  that  the  present  case  comes  within  the 
letter  of  the  statute,  and  within  its  spirit  as  expounded  by  the  Attor- 
ney-General. 

The  lands  are  within  the  limits  of  the  grant;  of  the  sections  from 
which  it  is  prescribed  indemiuity  may  be  selected;  are  coterminous 
with  the  constructed  x>ortion  of  the  road;  excepted  from  the  grant; 
were  not  conveyed  to  or  for  the  use  of  the  company,  and  unquestion- 
ably must  have  been  sold  by  the  raibx)ad  company  as  part  of  its  grant, 
for  certainly  it  did  not  set  up  any  claim  to  them  otherwise  than  as 
growing  out  of  the  grant. 

If  the  lands  were  purchased  in  good  faith  under  a  claim,  whether 
rightful  or  wrongful,  asserted  or  dormant,  inchoate  or  complete,  the 
equity  is  established  and  th«  statute  will  operate  if  the  other  requi- 
sites exist. 

Yast  bodies  of  land,  along  the  lines  of  railroads,  had  for  very  many 
years  been  in  a  state  of  reservation,  withdrawn  by  the  executive  from 
sale  and  entry,  under  settlement  laws,  for  the  purpose  of  protecting 
and  effectuating  the  claim  or  right,  or  whatever  it  may  be  termed,  of 
the  railroad  companies  under  their  grants.    This  claim  or  right  of  the 
companies  to  lands  within  indemnity  limits,  inchoate,  remote,  contin- 
gent and  latent  as  it  was  known  to  be,  was  yet  regarded  as  so  substan- 
tial and  important  that  the  executive  deemed  it  to  be  its  duty  to  extend 
its  protecting  arm  over  it,  and  to  prohibit  all  citizens  from  seeking  in 
any  way  to  interfere  with  it.    With  the  swelling  tide  of  our  population 
and  the  gradual  absorption  of  other  portions  of  the  public  domain,  the 
reserved  lands  were  more  and  more  sought  after.    Those  seeking  to 
make  homes  upon  them,  on  application  at  the  local  land  offices,  were 
told  the  lands  could  not  be  entered  nor  bought,  because  they  were 
"within  railroad  limits,^'  "reserved  for  the  railroads."    What  so  natu- 
ral as  that  the  applicants  should  turn  to  the  railroad  company  and  seek 
to  purchase  from  itt    They  had  been  refused  by  the  government  offi- 
cers, but  met  with  no  such  rebuff  by  those  of  the  companies,  who, 
"claiming  the  earth,"  readily  made  sale  to  the  home-seekers,  caring  for 
their  money,  and  not  very  particular  as  to  the  validity  of  the  right  or 
title  to  the  land  sold.    Thousands  of  such  cases  exist,  and  Congress, 
well  aware  of  their  existence,  passed  the  act  of  1887,  by  which  it  was 
sought  and  intended  to  protect  such  unwary  but  innocent  purchasers. 
What  difference  can  it  possibly  make  to  the  government  whether  the 
company  had  formally,  by  selection,  asserted  its  claim  to  the  particular 
tractf    It  had  some  sort  of  a  claim;  a  claim  which,  in  fact,  is  regarded 
by  the  government  as  so  superior  to  the  right  of  the  home-seeker  under 
the  settlement  laws  that  he  is  prohibited  from  exercising  that  right 
until  the  claim  of  the  railroad  company  is  satisfied.    This  is  proven  by 
the  withdrawal;  and  it  does  not  become  the  Land  Department  to  deny 
the  existence  and  potency  of  that  claim.    It  is  not  necessary  that  it 
should  be  a  legal  or  valid  one.    It  is  sufficient  if  it  be  colorable.   But 
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if  there  be  such  a  claim,  it  is  sufficient,  and  the  fact  of  sale  shows  in  this 
case  that  there  was  such  a  claim.  It  is  not  the  policy  of  the  govern- 
ment to  throw  obstacles  in  the  way  of  the  settlement  and  improvement 
of  these  lands.  Then  why  refuse  to  recognize  a  sale  made  prior  to 
selection  ?  What  is  to  be  gained  by  it t  It  was  not  possible  under  the 
decisions  of  the  supreme  court  that  settlement  and  improvement  of 
lands  within  railroad  limits  should  have  been  made  during  their  with- 
drawal. That  tribunal  says  in  the  Riley  v.  Wells  case,  that  such  settle- 
ment is  null  and  void  and  no  rights  can  be  acquired  thereby.  Why 
should  those  who  had  been  led  to  purchase  from  the  company,  because 
of  the  recognition  of  its  rights  by  the  government,  now  be  ignored  and 
deprived  of  the  fruits  of  their  labor? 

Much  more  might  be  added,  but  enough  has  been  said  to  show  my 
conviction  that  the  statute  covers  the  case. 

I  therefore  hold  that  the  lands  in  controversy  are  of  the  character 
which  maj'  be  purchased  under  section  5  of  the  act  of  1887. 

As  to  the  other  question,  whether  the  applicant  company,  being  a 
corporation,  is  a  citizen  of  the  United  States,  and  authorized  to  i)ur- 
chase,  within  the  purview  of  said  section  and  act,  it  may  be  said  that 
it  is  not  necessary  to  decide  it,  in  this  case,  because  the  record  shows 
that  Weyerhauser  and  his  associates,  who  bought  the  lands  from  the 
Omaha  Company,  are  all  unquestionably  citizens  of  the  United  St^ites, 
and  as  such  come  clearly  within  the  purview,  the  letter  and  spirit  of 
said  section  as  to  the  class  who  are  authorized  to  purchase  and  the  evi- 
dence in  the  case,  in  my  opinion,  clearly  establishes  their  good  faith  in 
behalf.    So  that  the  case  might  rest  upon  these  facts. 

But  counsel  for  appellants  pressed  the  point  with  much  persistence 
that  the  Musser-Sanntry  Company,  being  a  corporation,  is  incompetent 
for  want  of  citizenship  of  the  United  States,  to  make  entry  of  the 
lands.  For  answer  to  this  contention,  reference  is  made  to  the  cases  of 
Dailey  t?.  Michigan  Land  andiron  Company,  and  of  Telford  t?.  Key- 
stone Lumber  Company,  on  review,  this  day  decided,  wherein  the 
question  is  directly  in  issue,  is  discussed,  and  decided  affirmatively. 

Entertaining  these  views,  your  judgment  is  affirmed. 
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BAILROAD  LANDS-SECTION  5,  ACT  OF  MARCH  8,  1887. 

Tblfosd  et  al.  V.  Keystone  Lumber  Co.  (On  Eeview). 

A  contract  of  sale  by  a  railroad  company  conveying  the  right  to  cnt  and  remove, 
within  a  specified  time,  the  pine  timber  standing  and  being  on  certain  land,  is  a 
sale  of  an  interest  in  the  land,  and  entitles  the  purchaser  thereunder  to  purchase 
said  land  of  the  government  under  section  5,  act  of  March  3,  1887. 

A  corporation,  organized  under  the  laws  of  a  State  or  of  the  United  States,  that  has 
parchased  in  good  faith  lands  sold  as  part  of  a  railroad  grant,  is  entitled  as  a 
"citizen"  to  perfect  its  title  to  said  land  under  section  5  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(J.  I.  H.)  her  5, 1894.  (E.  W.) 

Plaintiffs  in  the  case  of  Telford  et  al.  v.  Keystone  Lumber  Company 
present  a  motion  for  review  of  departmental  decision  in  said  case,  (IS 
L.  D.,  176). 

In  order  that  the  relevancy  of  the  question  presented  therein  may  be 
apparent,  it  is  necessary  to  recite  some  of  the  facts  upon  which  said 
decision  is  predicated. 

Certain  lands  in  the  Ashland  district,  State  of  Wisconsin,  within 
the  indemnity  limits  of  the  grant  of  June  3, 1856,  (11  Stat.,  20),  to  said 
State,  to  aid  in  the  construction  of  the  Chicago,  St.  Paul,  Minneapolis 
and  Omaha  Railway,  (Bayfield  Branch)  were  also  within  the  i>lace 
limits  of  the  grant  of  May  5,  1864,  (13  Stat.,  QQ)  to  aid  in  the  con- 
struction of  the  Wisconsin  Central  Railroad. 

In  May,  1885,  the  Wisconfiin  Central  Railroad  Company  sold  to  the 
Superior  Lumber  Company  the  standing  pine  timber  on  said  lands, 
and  such  interest  as  passed  by  said  conveyance,  was  transferred  to 
the  Keystone  Lumber  Company  in  1889. 

In  January,  1890,  it  was  determined  in  the  case  of  the  Wisconsin 
Central  Railroad  Company,  (10  L.  D.,  63),  that  said  lands  did  not  pass 
under  the  grant  of  1864,  because  previously  withdrawn  for  the  benefit 
of  the  Omaha  Company,  whereupon  the  Keystone  Lumber  Company, 
in  January,  1891,  applied  to  purchase  said  lands  under  the  provisions 
of  section  6,  act  of  March  3,  1887,  (24  Stat.,  556). 

Against  this  application  the  plaintiffs,  who  settled  upon  the  lands 
in  the  latter  part  of  1890,  and  the  early  part  of  1891,  entered  a  protest, 
averring  that  there  was  no  right  in  the  company  to  purchase  under  said 
act  of  1887. 

The  lands  in  controversy  were  formally  opened  to  settlement  in 
November,  1891. 

-Applying  the  act  of  1887  to  the  facts  just  enumerated,  the  Depart- 
ment, in  the  decision  under  review,  held  that  the  application  of  the 
Keystone  Lumber  Company  should  be  allowed. 
Before  considering  the  question  presented  in  the  motion  for  review, 
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I  notice  the  second  ground  of  the  motion  to  dismiss  the  motion  for 
review,  which  reads  as  follows: 

Because,  as  protestants  only,  Telford  etal,  are  not  entitled  to  make  each  motion^ 
nor  to  have  the  same  considered. 

In  support  of  their  motion  to  dismiss,  counsel  for  defendant  cited  the 
case  reported  in  6  Oopp's  Land  Owner,  page  52,  and  in  2  L.p.,  361. 

I  do  not  think  the  ground  well  taken,  inasmuch  as  the  cases  cited  are 
not  similar  to  the  one  at  bar. 

It  has  been  decided  by  the  Department  that  protestants  have  aright 
to  clear  the  record  as  to  public  lands,  for  the  purpose  of  making  entry 
thereon,  and  to  do  that  they  have  a  right  to  show  the  disriualification 
of  applicants,  or  their  non-compliance  with  law.  See  McKinley  v.  Walsh 
(13  L.  D.,  607)  5  also  (16  L.  D.,  532). 

As  to  the  motion  for  review,  there  is  no  question  presented  which  was 
not  thoroughly  considered  in  the  decision  complained  of,  except  what  is 
substantially  embraced  in  the  first  ground  of  error,  to  wit,  that  the  act 
of  Congress  relied  upon  by  the  Keystone  Lumber  Company,  does  not 
confer  the  right  of  purchase  upon  a  corporation  aggregate. 

The  sixth  ground  of  error  embodied  in  plaintiffs'  motion,  reads  as 
follows: 

Error  to  rale  that  the  Wisconsin  Central  Railway  Company,  as  the  reyersioner 
nnder  the  lease  or  license,  or  grant  of  an  interest  limited  to  a  term  of  years,  should 
have  the  lands  confirmed  to  it  by  patent,  certifying  and  conveying  the  land  to  the 
transferee  of  sach  license,  or  lease  or  grant  of  an  interest,  expressly  limited  to  the 
right  for  a  term  of  years  ''to  cut  and  remove ''  the  timber. only,  and  in  which  agree- 
ment it  is  expressly  stipulated  that  "time  is  the  essence  of  the  contract",  and 
wherein  judicial  declaration  for  recovery,  or  decree  of  forfeiture  for  breach  of  cove- 
nant, is  expressly  waived. 

In  support  of  the  contention  predicated  upon  this  ground,  counsel 
for  plaintiffs  submit  the  following  propositions: 

A  grant  of  aU  the  pine  timber  would  be  a  corporeal  hereditament,  and  an  interest 
in  the  land. 

A  grant  of  the  whole  use  of  the  pine  timber,  with  no  limit  to  the  grantees'  right, 
but  his  own  will,  would  be  a  grant  of  the  timber  itself,  and  be  a  corporeal  heredit- 
ament, and  therefore  an  interest  in  the  land.    (Caldwell  o.  Fulton,  31,  Pa.,  475). 

A  grant  of  the  right  to  cut  and  remove  all  the  pine  timber,  with  the  enjoyment  of 
the  right  conditioned  or  limited  in  any  manner,  is  not  a  corporeal  hereditament. 
(Marble  Company  v.  Ripley;  Lor  Mounl^oy's  Case,  4  Leonard,  147;  Caldwell  v.  Ful- 
ton, 31  Pa.,  475.) 

The  question  presented,  was  considered  by  the  Department  in  the 
decision  under  review,  but  inasmuch  as  counsel  insist  that  the  author- 
ities cited  in  the  decision  under  review,  do  not  support  the  legal  prop- 
osition therein  announced,  some  of  those  authorities  are  herein  referred 
to,  more  at  length. 

In  the  case  of  Strasson  v.  Montgomery,  reported  in  32  Wisconsin^ 
page  52,  the  plaintiff  sued  the  defendant,  charging  that  the  defendant 
broke  and  entered  into  the  enclosure  of  the  plaintiff,  and  cut  down  and 
carried  away  certain  trees  and  timber  therefrom,  to  the  damage  of  the 
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plaintiff,  etc.  Both  the  plaintiff  and  defendant  held  under  deeds  from 
one  Gleason.  The  defendant  held  under  an  instrument  in  writing,  in 
which  Gleason  sold  and  conveyed  unto  one  White,  all  the  trees  and 
timber  of  eyery  kind  growing  and  being  upon  said  premises,  said 
instrument  containing  the  proviso:  "That  the  said  party  of  the 
second  part  shall  take  all  of  said  trees  and  timber  off  of  said  lands, 
within  four  years  from  this  date."  The  plaintiff  held  under  a  convey- 
ance in  fee  of  a  subsequent  date.  It  was  material  in  this  case  to 
determine  whether  the  deed  of  defendant  conveyed  title  to  real  prop- 
erty, in  construing  which,  the  court  says: 

Standing  timber,  like  a  fence,  is  part  of  the  realty.  If  the  plaintiff  was  the  owner 
of  the  timber  in  controyeisy,  he  owned  it  as  a  part  of  bis  land.  If  the  defendant 
was  the  owner  thereof,  he  owned  it  by  virtue  of  a  conveyance  from  Gleason  to 
White,  which  was  a  conveyance  of  an  interest  in  the  land.  Hence,  although  it  is 
conceded  that  the  plaintiff  owns  the  soil,  yet  the  dispute  concerning  the  title  to  the 
stancling  timber,  raises  the  question  of  title  to  real  property. 

Again,  in  the  case  of  Golden  v.  Clock  (57  Wisconsin,  118),  the  court 
construes  an  instrument  conveying  title  to  timber  to  be  removed  withili 
a  certain  time.  The  instrument  before  the  court  was  a  deed  to  the 
timber  standing,  lying,  or  being  upon  certain  premises,  containing  the 
following  clause :  ^'  It  is  agreed  and  insisted  .  •  .  that  the  timber  on 
the  south  half  of  the  (premises  described)  shall  be  removed  within  one 
year  from  the  date  hereof,  and  the  balance  within  two  years.  ^  In  con- 
struing this  instrument,  the  court  says  that  ^'the  bill  of  sale  or  deed 
to  the  parties  under  whom  the  plaintiffclaims,  undoubtedly  transferred 
an  interest  in  the  land,'' citing  Strasson  i?.  Montgomery  (32  Wis.,  52)  j 
Young  V.  Lego  (36  Wis.,  394) ;  Daniels  v.  Bailey  (43  Wis.,  5G6). 

In  the  case  of  Henry  W.  Williams  v.  J.  H.  Flood  etj  ai.  (63  Mich.,  487), 
it  was  material  for  the  court  to  construe  an  instrument  in  writing,  where 
the  purchaser  of  standing  timber  paid  in  fall  for  the  same,  and  received 
a  written  contract,  signed  by  the  owner  of  the  land,  in  which  he  sold 
and  conveyed  said  timber  to  the  vendee,  with  the  undisputed  right  of 
removal  for  two  years  from  this  date.  The  court,  after  quoting  the 
operative  words  in  the  written  agreement,  says: 

These  words  express  the  intention  to  sell  and  convey  the  standing  timber  as  tim- 
ber attached  to,  and  a  part  of,  the  freehold,  by  which  a  present  title  was  to  pass,  and 
cannot  be  constmed  into  an  execatory  agreement  to  sell  and  conyey  the  timber  when 
it  should  be  thereafter  severed.  The  agreement  conveyed  an  interest  in  the  land, 
and  was  snch  as  the  statute  of  fraud  required  to  be  written  to  be  valid. 

It  appears  from  the  foregoing,  that  the  fa>ct  that  an  instrument  con- 
veying standing  timber,  contains  also  a  limitation  which  requires  the 
timber  to  be  removed  in  a  given  period  of  years,  makes  no  change  in 
the  application  of  the  rules  of  construction. 

But  counsel  for  movants,  however,  insist  that  an  instrument  which 
sells  and  conveys  the  right  to  cut  and  remove^  is  different  in  character 
from  an  instrument  which  conveys  the  standing  timber  upon  land. 

^e  supreme  court  of  Indiana,  in  the  case  of  Owens  v,  Lewis  (46  Ind., 
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488),  after  an  exhanstive  review  of  authorities  bearing  upon  the  point 
at  issae,  in  which  it  was  material  to  conntrae  a  contract  for  the  sale  of 
growing  trees,  arrive  at  the  same  conclusion  as  that  reached  by  the 
supreme  court  of  Wisconsin  and  Michigan,  in  the  cases  hereinbefore 
cited.    In  the  case  last  mentioned,  the  court  says: 

Analogous  to  an  agreement  for  the  sale  ot  growing  trees  by  parol,  is  the  sale  of 
ore  in  a  mine.  When  the  ore  is  severed  from  the  land  in  which  it  is  imbedded,  it 
becomes  a  mere  chattel ;  until  then  it  is  a  part  of  the  freehold. 

lu  support  of  this  announcement,  the  court  says  further: 

lu  Riddle  v.  Brown  (20  Ala.,  412),  a  verbal  contract  had  been  made  for  the  right  'to 
dig  and  carry  away  ore '  from  a  mine,  and  it  was  decided  that  this  agreement  '  was 
devoid  of  efficacy  as  a  contract  of  sale,  because  not  in  writing'  and  within  the  statute. 

In  further  support  of  this  position,  the  court  cites  the  case  of  Ander- 
son et  al.  V.  Simpson  et  al.  (21  Iowa,  399).  In  this  last  mentioned  case, 
the  defendant  claims  under  a  parol  license  to  dig  for  and  remove  min- 
eral from  premises,  and  upon  a  suit  in  equity,  to  enjoin  the  defendant 
:&oni  mining  lead  ore  upon  the  said  premises,  it  was  ruled  as  follows: 
"  In  order  to  make  the  parol  license  valid,  and  exempt  it  from  the  oper- 
ation of  the  statute  of  frauds,  it  is  necessary  to  show  a  possession  taken 
and  held  under  it^,  etc. 

If  a  license  to  dig  and  remove  ore  from  land  is  a  contract  conveying 
an  interest  in  realty,  it  follows  that  a  sale  of  the  right  to  cut  and  remove 
timber,  partakes  of  that  character. 

The  operative  words 'of  the  contract  under  investigation  in  the 
decision  under  review,  reads  as  follows: 

Has  bargained  and  sold,  and  by  these  presents  does  bargain,  sell,  grant  and  con- 
vey to  said  Superior  Lumber  Company  the  right  to  cut  and  remove  for  his  own  use 
during  the  period  of  twenty  years,  all  the  pine  timber  standing  and  being  on  the 
following  described  premises,  etc. 

Such  a  contract  in  parol  would,  under  the  above  rufe  of  construction, 
be  devoid  of  efficacy,  because  not  in  writing. 

It  is  urged  by  counsel  for  the  motion  in  the  case  under  consideration, 
that  a  corporation  is  not  a  citizen,  in  the  meaning  of  that  term,  as  used 
in  the  act  of  March  3, 1887. 

A  remedial  statute,  not  clear  as  to  any  proposed  application,  admits  of  resort  to 
many  rules  of  construction,  to  determine  what  the  courts  are  authorized  to  assumt 
is  the  moaning  and  intention  of  the  law-maker.  (Sutherland  on  Statutory  Con* 
struct  ion.  Sec.  347). 

All  laws  should  receive  a  sensible  construction.  General  terms  should  be  so  linw 
ited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an  absurd  conse*< 
quence.     (U.  S.  v.  Kirby,  7  Wall.,  482). 

Whatever  the  legislative  power  may  be,  its  acts  ought  never  to  be  so  construed, 
as  to  subvert  the  rights  of  property,  unless  its  intention  so  to  do  shall  be  expressed 
in  such  terms  as  to  admit  of  no  doubt,  and  to  show  a  clear  design  to  effect  the  object. 
(Rutherford  r.  Green's  heirs,  2  Wall.,  196). 

The  spirit  and  intent  of  the  act  must  not  be  lost  sight  of  in  a  strict  adherence  to 
its  letter.     (Feltou  v.  United  States,  6  Otto,  702.) 

In  view  of  these  cauous  of  construction,  and  applying  them  to  thi 
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statute  nnder  consideration,  does,  a  corporation  come  within  the  mean- 
ing of  section  5  of  the  adjustment  act  of  1887  f 

It  will  be  noticed  that  the  language  of  the  section  in  defining  the 
personal  qualificAtions  of  purchasers,  is :  ^^Gitizens  of  the  United  States^ 
or  to  persons  who  have  declared  their  intention  to  become  such  citi. 
zens."  Unlike  che  settlement  laws,  the  further  qualifications  that  they 
be  over  twenty  one  years  of  age,  or  the  head  of  a  family,  are  not  included 
in  the  section,  l^o  personal  act,  such  as  settlement,  residence  and 
cultivation,  is  required,  or  could  be  interpolated  into  the  statute,  and 
the  acreage  is  not  limited  that  the  citizen  could  purchase.  It  seems  to 
me  that  in  view  of  this,  it  is  not  going  too  far  in  the  construction  of 
this  section,  to  say  that  a  corporation,  where  the  purchase  is  made  in 
good  faith,  and  under  the  conditions  prescribed,  may  have  the  benefit 
of  the  remedial  statute,  and  that  <^ citizen,"  as  here  used,  should  be 
construed  as  including  corporations. 

This  view  of  the  law  is  in  entire  harmony  with  legislative  construc- 
tion of  the  law,  as  adopted  by  Congress  upon  the  same  subject,  as 
shown  by  reference  to  the  act  of  March  3, 1887,  (24  Stat.,  476) :  "An 
act  to  restrict  the  ownership  of  real  estate  in  the  Territories  to  Ameri- 
can citizens,  and  so  forth."  By  section  1  of  that  act,  it  is  declared  that 
it  shall  not  be  lawful  "for  any  corporation,  not  created  by,  or  under  the 
laws  of  the  United  States,  or  of  some  State  or  Territory  of  the  United 
States,  to  hereafter  acquire,  hold,  or  own  real  estate",  etc.,  etc.,  in  any 
of  the  Territories  of  the  United  States,  or  the  District  of  Columbia; 
and  by  Section  2  of  the  same  act,  it  is  provided  that,  where  more  than 
twenty  per  cent  of  the  stock  of  a  corporation  is  held  by  persons  or  cor- 
porations "  not  citizens  of  the  United  States  ",  such  corporation  shall  not 
acquire  or  hold  real  estate  in  the  Territories,  or  District  of  Columbia. 

Here  is  a  clear  recognition  that,  under  existing  law,  corporations, 
"created  by,  or  under  the  laws  of  the  United  States,  or  of  some  State 
or  Territory  of  the  United  States,  are  citizens  of  the  United  States, 
and  as  such,  may  acquire  and  hold  real  estate. 

Congress,  in  anotlier  instance,  and  in  express  terms,  construed  the 
word  citizen  to  include  corporations. 

Section  2319  of  the  Revised  Statutes  provides: 

All  valuable  mineral  deposits  in  lands  belonging  to  the  United  States,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration 
and  purchase,  and  the  lands  in  wliich  they  are  found,  to  occupation  and  purchase, 
by  citizens  of  the  United  States,  and  those  who  have  declared  their  intention  to 
become  such,  nnder  regulations  prescribed  by  law,  and  according  to  the  local  cus- 
toms or  rules  of  miners  in  the  several  mining  districts,  so  far  as  the  same  are  appli- 
C'lble,  and  not  inconsistent  with  the  laws  of  the  United  States. 

It  will  be  observed  that  this  section  confers  the  right  upon  citizens 
to  purchase  mineral  lands,  and  it  uses  the  same  language  as  to  who  may 
purchase,  that  is  used  in  the  act  of  1887,  now  under  consideration. 

Section  2321  of  the  Revised  Statutes  provides  how  proof  of  citizen- 
ship shall  be  made,  and  is  as  follows: 
1801— VOL  19 10 
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Proof  of  citizenship,  under  this  cbapter,  may  consist,  in  the  case  of  an  iudividaal, 
of  his  own  affidavit  thereof;  in  the  case  of  an  association  of  persons  unincorporated, 
of  the  affidavit  of  their  authorized  agent,  made  on  his  own  knowledge,  or  upon 
information  and  helief ;  and  in  the  case  of  a  corporation  organized  under  the  laws 
of  the  United  States,  or  of  any  State  or  Territory  thereof,  by  the  filing  of  a  certified 
copy  of  their  charter  or  certificate  of  incorporation. 

This  section  of  tlie  Revised  Statutes  does  not  confer  any  right  of 
purchase,  but  merely  prescribes  the  mode  for  proving  citizenship,  i.  e., 
the  qualifications  of  purchasers.  The  right  to  purchase,  is  given  to 
citizens  by  section  2319,  supra,  and  Congress,  in  i)rescribing  the  mode 
for  proving  that  a  person  offering  to  purchase  is  a  citizen,  expressly 
recognizes  a  corporation  as  included  within  the  term  "citizen". 

The  supreme  court  of  the  United  States,  in  the  case  of  McKinley  v. 
Wheeler,  130  U.  S.,  630,  has  also  held  that  the  term  "citizen",  used  in 
section  2319,  Revised  Statutes,  included  a  corporation.  Mr.  Justice 
Field,  speaking  for  the  court,  said: 

It  will  be  observed  that  no  prohibition  is  here  made  against  citizens  of  the  United 
States  uniting  together  for  the  occupation  and  purchiise  of  public  lands  containiug 
'' valuable  mineral  deposits '\  Nothing  is  said  of  partnerships  or  associations  or 
corporations;  it  is  to  citizens  that  the  privilege  is  granted,  and  that  they  may  unit« 
themselves  in  such  modes  in  all  other  pursuits  was,  as  a  matter  of  course^  well 
known  to  those  who  fram'^d,  as  well  as  to  those  who  passed  the  Statute.  There  was 
no  occasion  for  special  reference  to  the  subject,  to  give  sanction  to  these  modes  of 
uniting  means  to  explore  for  mineral  deposits,  and  to  develop  them  when  discov- 
ered. Many  branches  of  mining,  and  those  which  yield  the  largest  returns,  can  be 
carried  on  only  by  deep  excavatiims  in  the  earth,  and  the  use  of  powerful  machinery, 
requiring  expenditures  generally  far  beyond  the  means  of  single  individuals.     .     .     . 

At  the  present  day,  nearly  all  enterprises,  for  the  prosecution  of  which  large 
expenditures  are  required,  are  conducted  by  coporations.  They  occupy  in  such  cases, 
almost  all  branches  of  industry,  and  prosecute  them  by  means  of  the  united  capital 
of  their  members  with  increased  success.  In  many  States  they  are  formed  under 
general  lawSj  by  a  very  simple  proceeding — by  an  instrument  signed  by  the  proposed 
members,  agreeing  to  thus  unite  themselves,  stating  their  number,  the  object  of 
their  incorporation,  the  proposed  capital,  the  number  of  shares,  the  period  of  dura- 
tion and  the  officers  under  whose  direction  their  business  is  to  be  conducted.  Such  a 
document  being  acknowledged  by  the  parties,  and  filed  in  certain  designated  offices, 
ft  corporation  is  created.  The  facility  with  which  they  may  be  thus  formed,  and 
the  convenience  of  thus  associating  a  number  of  persons  for  business,  have  led  to 
an  enormous  increase  of  their  number.  They  are  little  more  than  aggregations  of 
individuals  nnited  for  some  legitimate  business,  acting  as  a  single  body,  with  the 
power  of  succession  in  its  members  without  dissolution.  We  think,  therefore,  that 
it  would  be  a  forced  construction  of  the  language  of  the  section  in  question,  if, 
because  no  special  reference  is  made  to  corporations,  a  resort  to  that  mode  of  unit- 
ing interests  by  different  citizens,  was  to  be  deemed  prohibited.  There  is  nothing 
^n  the  nature  of  the  grant  or  privilege  conferred,  which  would  impose  such  a  limita- 
tion. It  is  in  that  respect  unlike,  grants  of  lands  for  homesteads  and  settlement, 
indicating  in  such  cases  that  the  grant  is  intended  only  for  individual  citizens. 

The  supreme  court  held  in  this  case  that  section  2319,  of  the  Eevised 
Statutes,  must  not  be  held  to  preclude  a  private  corporation,  formed 
under  the  laws  of  a  State  of  the  Union,  whose  members  are  citizens  of 
the  United  States,  from  locating  a  mining  claim  on  the  public  lands  of 
the  United  States. 
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To  the  same  effect  is  the  decision  of  tbe  supreme  court  of  Colorado, 
ill  the  case  of  Thomas  et  al.  v,  Chisholm  et  al.^  13  Colo.,  105. 

The  language  which  describes  the  character  of  persons  who  may 
locate  mining  claims,  being  the  same  as  that  which  is  contained  in  the 
act  of  1887,  descriptive  of  the  persons  who  may  purchase  under  that 
act,  and  as  the  members  of  the  Keystone  Lumber  Company  are  citizens 
of  the  United  States,  I  adopt  and  apply  to  this  case  the  construction 
given  by  the  supreme  court  of  the  United  States  to  the  term  '*  citizen'^, 
as  used  in  section  2319  of  the  Kevised  Statutes. 

It  shoold  be  borne  in  mind  that  section  5  does  not  confer  a  gratuity 
upon  any  person;  that  the  statute  is  not  a  confirmatory  one.  As  was 
well  said  in  the  oral  argument,  when  this  case  was  on  appeal,  it  is  in 
the  nature  of  a  pre-emptive  right,  that  is,  those  qualified  have  the  right 
to  purchase  from  the  governmeut,  at  government  price,  lands  that  they 
had  in  good  faith  theretofore  bought  from  the  railroad  company,  upon 
a  compliance  with  the  rules  showing  that  they  came  within  the  purview 
of  the  act. 

It  is  suggested  by  counsel,  that  there  is  a  strong  intimation  that  a 
corporation  could  not  make  proof  of  citizenship,  as  required  by  the  act, 
in  Union  Colony  v.  Fulmele  et  al.  (16  L.  D.,  273),  rendered  by  First 
Assistant  Secretary,  Mr.  George  Chandler.    This  question  was  not  in 
issue  in  that  case.    Briefly  stated,  it  was  shown  there  that  the  railroad 
company  deeded  to  Horace  Greely,  trustee,  in  trust  for  the  Union 
Colony  Company  of  Colorado,  several  thousand  acres  of  land;  and  it  in 
turn  conveyed  it  in  twenty-acre  lots  to  individuals;  that  the  life  of  the 
company  was  limited  to  twenty  years  from  1870.    When  the  contro- 
versy arose,  by  the  purchasers  seekiug  to  secure  title  under  section  5, 
your  office  held  that  the  Colony  Company  could  make  proof,  but,  on 
appeal  to  the  Department,  it  was  held  that  the  individual  purchasers 
should  make  the  proof  and. entries,  because  the  Colony  Company  had 
ceased  to  exist.    This  is  the  gist  of  that  case,  so  far  as  the  question  at 
bar  is  concerned.    The  language  counsel  refer  to,  is  as  follows: 

It  (the  company)  is  certainl^^  thereforej  not  in  a  condition  to  make  the  proof 
required  by  the  act  of  March  3,  1887,  even  if  a  corporation  could  make  proof  for 
land  'whichy  at  the  time  of  making  proof,  it  did  not  own.  Then,  too,  one  of  the 
matters  required  to  be  shown  by  the  applicant  for  a  patent,  was  that  he  is  a  citizen 
of  the  United  States,  or  had  declared  his  intention  to  become  one.  There  are  sev- 
eral obstacles,  therefore,  it  seems  to  me,  in  the  way  of  your  decision  being  carried 
hito  effect. 

The  "several  obstaeles^  are  then  discussed,  but  not  the  question  of 
citizenship  as  applied  to  a  corporation.  It  was  not  a  question  that 
could  arise  in  that  case.  The  Colony  Company  as  such,  was  not  before 
the  Department,  nor  the  question  of  citizenship.  Hence,  even  if  there 
were  any  force  in  the  intimation,  it  would  not  betaken  as  a  precedent. 

I  am  unable  to  conceive  of  any  reason  why  a  corporation  may  not 
have  the  privileges  of  this  section.  It  seems  to  me  to  be  in  consonance 
with  justice,  and  that  this  construction  of  the  act  comes  fairly  within 
the  roles  of  construction  as  applied  to  remedial  statutes. 
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I  therefore  bold  that  a  corporation  is,  to  all  intents  and  purposes,  a 
citizen,  as  used  in  section  5,  and  as  such,  may  make  the  application 
proof  and  purchase,  as  provided  therein,  and  patent  may  issue  to  it. 

Your  judgment  stands  reversed,  and  the  motion  for  review  is  over- 
ruled. 


BAXLROAD  GRAXT- ADJUSTMENT— SECTION  4,  ACT  OF  MaRCH  8,  1887. 

Daily  v.  Marquette,  HouaHTON  and  Ontonagon  R.  R.  Co.  bt  al. 

The  authority  conferred  in  a  railroad  grant  upon  the  governor  of  a  State  to  certify 
to  the  completion  of  the  constructed  sections  of  the  road  does  not  empower 
such  officer  to  fix  the  terminals  of  the  grant  during  the  construction  of  the  road, 
or  on  its  completion.  The  authority  to  fix  the  lateral  and  terminal  limits  of  a 
railroad  grant  rests  entirely  with  the  Land  Department  under  the  direction  of 
the  Secretary  of  the  Interior. 

In  fixing  the  terminal  limits  of  a  constructed  road  the  line  of  such  road,  with  its 
sinuositieSy  is  measured  backward  from  the  end  for  the  distance  of  the  statutory 
section,  and  from  that  point  the  general  course  of  the  road  to  its  end  is  taken, 
and  the  terminal  line  drawn  at  right  angles  or  perpendicular  thereto. 

The  provisions  of  the  act  of  1871  authorizing  the  Honghton  and  Ontonagon  Com- 
pany to  make  a  new  location  of  the  unconstrncted  portion  of  its  road,  on  condi- 
tion that  the  company  should  be  entitled  to  receive  "only  its  complement  of 
landsfor  each  mile  of  road  constructed  and  completed  ....  within  tlie  limits 
heretofore  assigned  to  said  line  of  road,"  do  not  require  the  Land  Department 
to  disregard  the  constructed  road  as  the  measure  of  the  grant,  and  fix  the  termi- 
nal limit  of  the  grant  on  the  basis  of  the  old  location. 

Lands  falling  outside  the  limits  of  a  grant  on  the  establishment  of  the  end  lines  of 
the  road,  but  certified  to  the  use  thereof,  and  sold  by  the  company  to  purchasers 
in  good  faith,  are  of  the  class  of  lands  the  purchase  of  which  is  confirmed  by 
section  4,  act  of  March  3,  1887. 

A  corporation,  organized  and  existing  under  the  laws  of  a  State,  is  in  contempla- 
tion of  law  a  citizen  of  the  United  States,  and  as  such  entitled  to  invoke  the 
""'    '. .  ».      confirmatory  provisions  of  section  4,  act  of  March  3,  1887. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
(J.  I.  H.)  tember  5, 1894.  (V.  B.) 

On  May  1, 1889,  Amasa  Daily  made  application  to  the  register  and 
receiver  at  Marquette,  Michigan,  land  office,  to  be  permitted  to  make 
homestead  entry  of  the  S.  i  of  the  NE.  J  and  the  E.  i  of  the  SB.  J  of 
Sec.  17,  T.  50  N.,  E.  34  W.  Ilis  application  was  denied  on  the  same 
day,  '^for  the  reason  that  the  land  applied  for  was  approved  to  the 
State  of  Michigan  for  the  M.  &  O  R.  K.  Co.  July  21,  I860."  From  this 
action  Daily  appealed,  and  your  office  reversed  the  ruling  of  the  local 
officers. 

As  a  number  of  similar  applications  to  enter  adjacent  lands  were 
rejected  at  the  same  time  and  for  the  same  reason,  you  were  instructed 
to  certify  said  case  to  this  Department.  In  pursuance  of  that  order, 
the  case  is  now  before  me  for  consideration. "  It  was  argued  elaborately 
by  counsel  on  both  sides,  and  I  now  proceed  to  render  judgment  therein. 
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By  act  of  June  3, 1856  (11  Stat.,  21),  Congress  made  a  grant  of  laud 
to  the  State  of  Michigan  to  aid  in  the  coustraction  of  railroads  &om 
Little  Bay  de  Noquet  to  Marquette,  and  thence  to  Ontonagon,  and 
from  the  last  two  yarned  places  to  the  Wisconsin  State  line.  It  is  a 
present  grant,  in  the  usual  form,  of  every  odd-numbered  section  for  six 
sections  in  width  on  each  side  of  said  roads,  with  the  right  to  select 
indemnity  for  lo&^es  ascertained  when  the  lines  qf  said  roads  or  either 
of  them,  are  definitely  fixed.  The  said  land  grants  are  to  be  subject  to 
the  disposal  of  the  legislature  of  the  State,  and  the  railroads  are  to  be 
public  highways  for  the  use  of  the  government,  free  from  toll  or  other 
charges  upon  the  transportation  of  any  property  or  troops  of  the  United 
States;  and  the  mails  are  to  be  transported  over  said  roads  at  a  jnice 
to  be  determined  by  the  Postmaster-General  until  Congress  fixes  a 
price  therefor. 

Tlie  legislature  of  the  State,  by  act  of  February  14, 1857,  accepted 
the  gr.mt,  and  conferred  that  portion  of  it,  applicable  to  the  proposed 
road  between  the  Little  Bay  of  I^oquetand  Marquette  upon  a  company 
of  that  name,  and  that  portion  between  Marquette  and  Ontonagon,  on 
the  Marquette  and  Ontonagon  Railway  Company.  The  legislature  also 
created  a  board  composed  of  the  governor  and  six  commissioners,  with 
full  control  over  the  apportionment  of  the  grants,  and  power  to  declare 
forfeiture  of  the  same. 

The  Marquette  and  Ontonagon  Railway  Company  filed  the  map  of 
definite  location  of  its  road  on  January  14,  1859,  and  thereafter  the 
Land  Department  on  July  21,  1800,  certified  to  the  State  all  the  vacant 
odd-numbered  sections  within  the  six-miles  granted  limits,  and  between 
the  termini  of  said  road,  as  shown  by  its  maj).  This  certification 
included  the  land  in  controversv  here. 

Subsequently,  by  the  act  of  March  3, 1855,  (13  Stat.,  520),  the  grant 
was  increased  by  four  additional  odd-numbered  sections  per  mile;  the 
time  for  completion  of  the  road  was  extended  to  December  31, 1872,  by 
joint  resolution  of  May  20,  1808  (15  Stat.,  252),  and,  by  act  of  July  20, 
1871  (17  Stat.,  643),  the  Houghton  and  Ontonagon  Railroad  Comi)any, 
then  owner  of  the  grant,  was  authorized  to  make  a  resurvey  and  new 
location  of  its  road;  this  new  location  was  made  from  Champion  to 
I/Anse,  a  distance  of  about  thirty-two  miles,  and  the  map  thereof 
accei)ted  by  the  Department  on  April  9,  1872. 

On  November  20,  1862,  Governor  Blair  of  Michigan  certified  to  the 
construction  of  twenty  miles  of  the  road,  westward  from  Marquette, 
which  was  built  by  the  Marquette  and  Bay  de  Xoquet  Company;  on 
November  17,  1865,  Governor  Crapo  certified  to  the  construction  of 
another  twenty  miles  westward,  by  the  Marquette  and  Ontonagon  Com- 
pany; and  on  February  0,  1873,  Governor  Bagley  certified  to  the  con- 
struction of  thirty-two  miles  and  one  thousand  three  hundred  and  ninety 
feet  westward,  by  the  Houghton  and  Ontonagon  Company,  thus  com- 
pleting the  line  from  Marquette  to  L'Anse.    Though  this  last  certifica- 


150  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

tion  was  in  1873,  it  appears  that  the  road  was  actually  completed  to 
I/Anse  prior  to  December  21, 1873 — ^the  time  appointed  by  law. 

In  the  meantime,  the  Marquette,  Houghton  and  Ontonagon  Bailroad 
Company,  by  consolidation,  became  the  owners  of  the  grant  from  ^lar- 
quette  to  Ontonagou,  but  did  not  construct  the  road  beyond  L'Anse. 

In  June,  1873,  the  governor  of  Michigan,  under  authority  from  the 
legislature,  and  on  the  recommendation  of  the  board  of  control,  before 
mentioned,  issued  the  patent  of  the  State  to  the  Marquette,  Houghton 
and  Ontonagon  Ballroad  Company  for  462,000  acres,  being  that  portion 
of  the  lands  theretofore  certified  to  the  State,  and  which  were  sup[»osed 
to  appertain  to  the  road  as  far  as  constructed.  Subsequently,  on  August 
30, 1881,  the  railroad  company,  for  a  valuable  consideration,  sold  and 
conveyed  a  large  portion  of  said  patented  lands,  including  those  here 
in  controversy,  to  the  Michigan  Land  and  Iron  Company  (limited),  one 
of  the  appellants  here.  And  the  last  company  sold  the  standing  tim- 
ber thereon  to  other  parties. 

Matters  remained  in  this  condition  until  March  2, 1889,  when  Con- 
gress passed  an  act  (25  Stat.,  1008),  "  to  forfeit  lands  granted  to  the  State 
of  Michigan  to  aid  in  the  construction  of  a  railroad  from  Marquette  and 
Ontonagon,  in  said  State,"  and  the  provisions  of  which,  so  far  as  appli- 
cable to  the  matter  now  in  hand,  are  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  there  is  hereby  forfeited  to  the  United  States, 
and  the  United  States  hereby  resumes  the  title  thereto  to  all  lands  heretofore  granted 
to  the  State  of  Michigan  by  virtue  of  an  act  entitled  **  An  act  making  a  grunt  of 
alternate  sections  of  the  public  lands  to  the  State  of  Michigan,  to  aid  in  the  con- 
Btrnction  of  certain  railroads  in  said  State  and  for  other  purposes/'  which  took 
effect  June  third,  eighteen  hundred  and  fifty-six,  which  are  opposite  to  and  coterminous 
with  the  uncompleted  portion  of  any  railroad,  to  aid  in  the  construction  of  which 
said  lands  were  granted  or  applied,  and  all  such  lands  are  hereby  declared  to  be  a 
part  of  the  public  domain:  Provided,  That  this  act  shall  not  be  constrned  as  forfeit- 
ing the  right  of  way  or  depot  grounds  of  any  railroad  company  heretofore  granted: 
And  providing  further  f  That  nothing  in  this  act  contained  shall  be  constrned  as  lim- 
iting the  rights  granted  to  purchasers  or  settlers  by  ^*  An  act  to  provide  for  the 
adjustment  of  land  grants  made  by  Congress  to  aid  in  the  construction  of  railroads 
and  for  the  forfeiture  of  unearned  lands,  and  for  other  purposes,''  approved  March 
third,  eigbteeu  hundred  and  eighty-seven,  or  as  repealing,  altering,  or  amending 
said  act,  nor  jis  in  any  manner  affecting  any  cause  of  action  existing  in  favor  of 
any  purchaser  against  his  grantor  for  breach  of  any  covenants  of  title. 

Sec.  2.  That  nothing  in  this  .act  shall  be  construed  as  forfeiting  any  lands  that 
have  been  heretofore  earned  by  the  location  and  construction  of  any  portion  of  any 
railroad  hereinbefore  meutloned  under  any  act  of  Congress  making  a  grant  of  public 
lands  in  the  State  of  Michigan,  Provided:  That  sucli  lands  lie  opposite  such  con- 
structed road,  or  if  indemnity  lands  are  provided  in  such  grant-s  the  same  shall  be 
selected  from  the  public  lands  within  such  indemnity  limits  lying  nearest  to  such 
constructed  road. 

Sec.  3.  That  in  all  cases  when  any  of  the  lands  forfeited  by  the  first  section  of  this 
act,  or  when  any  lands  relinquished  to,  or  for  any  cause  resumed  by,  the  United 
States  from  grants  for  railroad  purposes,  heretofore  made  to  the  Stjito  of  Michigaui 
have  heretofore  been  disposed  of  by  the  proper  officers  of  the  United  States  or  under 
State  selections  in  Michigan  confirmed  by  the  Secretary  of  the  Interior  under  color 
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of  the  pablio-laad  laws,  where  the  consideration  received  therefor  is  still  retained 
by  the  g^ovemment,  the  right  and  title  of  all  persons  holding  or  claiming  under  such 
disposals  shall  be,  and  is  hereby,  confirmed. 

On  June  15, 1889,  the  legislature  of  Michigan,  taking  notice  of  the 
forfeiture,  passed  an  act  directing  the  governor  of  that  State  to  recou- 
yey  to  the  United  States  all  lands  certified  to  the  State  for  the  benefit 
of  the  road  between  Marqnette  and  Oatouagon,  and  which  were  oppo- 
site to  the  nnconstructed  portion  of  said  road;  excepting,  however, 
from  the  operation  of  the  act  the  lands  patented  to  the  railroad  com- 
pany in  1873,  and  which  were  sold  to  the  Michigan  Land  and  Iron  Com- 
pany. In  pursuance  of  this  direction,  the  governor  reconveyed  to  the 
United  States  214,000  acres,  among  which  were  not  included  the  lands 
in  controversy. 

On  March  13, 1889,  the  Commissioner  of  the  General  Land  Office  trans- 
mitted to  the  local  officers  at  Marquette  a  diagram  showing  the  termi- 
nal lines  of  the  constructed  road  at  L'Anse  and  ordering  the  lands  west 
of  the  terminal  line  thus  established  to  be  restored  to  the  public  domain 
and  thrown  open  to  settlement  and  entry.  The  lands  here  in  contro- 
versy are  found  to  be  west  of  said  terminal  lines;  and,  if  the  same  be 
correctly  established,  said  lands,  in  the  language  of  the  forfeiture  act 
of  1889,  are  "opposite  to  and  coterminous  with  the  uncompleted  por- 
tion" of  said  railroad,  and  are  of  the  class  declared  to  be  forfeited  by 
said  act,  unless  within  some  of  the  exceptions  therein  specified,  or  pro- 
tected from  said  forfeiture  for  other  good  reasons. 

The  aforegoing  statement,  though  perhaps  not  containing  all  the 
matters  argued  and  pressed  by  counsel,  is  sufficiently  full  to  present 
the  salient  and  most  prominent  points  in  the  case,  a  ruling  upon  which 
will,  in  my  opinion,  finally  determine  the  controversy. 

Counsel  for  the  companies  specify  eighteen  exceptions  to  the  rulinga 
of  your  office;  but  in  their  brief  state  the  substance  of  those  exceptions 
within  seven  prox)ositiou8,  which  were  discussed  elaborately  by  both 
sides.  I  do  not  think  it  necessary  to  restate  those  propositions  in 
detail  at  this  time,  but  to  discuss  the  questions  which  present  them- 
selves to  my  mind  in  the  order  in  which  they  arise,  until  a  conclusion 
is  reached. 

The  first  matter  in  order  is  the  inquiry  as  to  whether  the  terminal 
line  is  proi)erly  fixed  by  your  office. 

It  is  insisted  on  behalf  of  the  companies  that  said  line  is  arbitrarily 
and  erroneously  fixed,  and  I  am  asked  to  correct  the  alleged  errors  in 
the  location,  which  correction,  it  is  asserted,  if  made,  would  place  the 
lands  in  controversy  within  the  proper  terminal  line, — opposite  to  and 
coterminous  with,  the  constructed  portion  of  said  railroad. 

The  matter  of  the  accuracy  and  correctness  of  this  terminal  line  was 
before  this  Department  in  1891,  when  the  same  objections  to  it  were 
tiTged  as  now.  After  a  careful  examination  of  the  subject,  my  predeces- 
sor, Secretary  Noble,  on  March  2, 1691,  held  that  "the  line  heretofore 
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fixed  by  your  office  is  correctly  fixed,  and  that  there  is  no  good  reason 
for  granting  the  petition  "  to  change  the  same.  (Michigan  Laud  and 
Iron  Co.,  12  L.  D.,  214.) 

On  the  one  side  it  is  insisted  that  the  decision  of  my  predecessor  has 
finally  determii).ed  the  matter  of  this  terminal  line,  and  that  it  has 
passed  iuto  rem  juuicatem;  whilst  on  the  other  hand  it  is  e.iriiestly 
coutended  that  said  decision  does  not  bring  the  matter  within  the  rule 
applicable  to  things  adjudged. 

Inasmuch  as  the  matter  is  one  touching  the  proper  administration  of 
this  Department,  and  a  continuing  subject  for  investigation,  I  have 
concluded  to  examine  the  subject  of  this  terminal  line  myself,  and  do 
not  consider  that  I  am  precluded  from  making  such  examination  by 
any  previous  action  of  the  Department. 

Counsel  for  the  companies  argue  that  because,  under  the  granting 
acts,  the  governor  of  the  State  was  to  certify  to  the  completion  of  the 
constructed  sections  of  the  road,  this  necessarily  implies  that  he  is  to 
fix  the  terminnls  of  the  grant  during  the  progress  of  the  construction 
of  the  road,  and  also  on  its  completion.  This  contention  cannot  be 
sustained. 

Under  the  acts  of  Congress,  it  is  unquestionably  true,  that  the  gov- 
ernor is  to  certify  to  the  completion  of  each  section  of  the  road  as  it  is 
constructed.  He  thus  certifies  to  the  construction  of  so  many  miles 
of  the  designated  road  to  a  certain  point.  Then  his  authority,  in  that 
respect,  comes  to  an  end. 

This  authority,  given  to  the  governor,  to  certify  to  the  construction 
of  the  road,  as  the  work  advances,  is  a  very  different  thing  from 
authority  to  adjust  the  land  grant,  made  by  Congress  for  the  benefit  of 
the  road.  This  is  a  matter  confided  by  law  entirely  to  the  ofticers  of 
the  Land  Department  under  the  direction  of  the  Secretary  of  the  Inte- 
rior. The  authority  and  duty  to  administer  and  adjust  land  grants 
has  resided,  and  been  recognized  as  residing,  in  the  land  ofiicers  ever 
since  we  have  h^ul  a  land  system  to  be  administered.  A  most  essential 
recjuisite  to  such  adjustment  is  the  power  to  fix  the  lateral  and  terminal 
lines  of  such  grants.  If,  therefore  the  ofiicers  of  the  State  be  author- 
ized to  establish  the  termintil  lines  through  the  lateral  limits  during 
construction,  as  here  contended  on  behalf  of  the  company,  the  land 
offiiters  would  be  mere  instrumentalities  to  administer  the  grant  in 
accordance  with  boundaries  estjiblished  by  State  authorities.  I  can- 
not believe  Congress  ever  intended  a  condition  so  anomolous  to  exist 
Innumerable  land  grants,  containing  similar  conditions,  have  been 
administered  by  the  Land  Department  in  the  usual  way,  and  this  is 
the  first  time,  so  far  as  my  research  goes,  that  the  authority  so  to  do 
has  been  questioned. 

The  fact  is,  the  authority  thus  given  to  the  governor,  to  certify  to  the 
construction  of  the  road,  is  intended  as  an  aid  to  the  land  officers  in 
the  adjustment  of  the  grant,  which  it  was  evidently  intended  should 
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keep  step  with  coustraction  of  the  road  as  far  as  possible.  Kor  can 
there  be  a  doubt  that,  as  to  the  determiuation  of  the  fact  of  the  con- 
struction of  the  road,  and  the  consequent  earning  of  the  lands  coter- 
minous therewith,  the  certification  of  the  governor  has  all  the  efficacy 
of  the  ascertainment  of  a  special  tribunal,  charged  with  that  duty. 
(United  States  v.  California  and  Oregon  Land  Company,  133  U.  S.,  31.) 
But  the  identification  of  the  coterminous  lands  is  a  matter  which  can 
be  ascertained  alone  by  the  land  officers. 

Much  space  has  been  devoted,  in  the  briefs,  to  a  decision  of  this  mat- 
ter of  fixing  terminal  lines  generally,  and  in  this  particular  case;  and 
theories  have  been  asserted  which  are  not  in  accord  with  the  well  set- 
tled rules  by  which  such  grants  are  adjusted  in  the  Land  Department. 

In  accordance  with  well  established  rules,  the  fixing  of  the  lateral 
or  terminal  limits  of  a  grant  is  merely  a  matter  of  mathematical  ascer- 
tainment. 

When,  in  order  to  derive  any  benefit  under  this  grant,  the  benefi- 
ciary, as  a  first  step,  filed  a  map  of  definite  location  of  the  line  of  road, 
that  map  being  approved,  the  road  thus  shown  became  ^Hhe  measure 
by  which  the  locality  and  quantity  of  the  grant  is  to  be  ascertained 
and  determined."  (Scott  v.  Kansas  Pacific  R.  R.  Co.,  6  L.  D.,  408, 472.) 
This  location  was  then  transferred  to  another  map,  and  thereon  were 
laid  down  the  lateral  limits  of  the  grant, 

by  draTing  lines  on  each  side  of  the  ronte  of  the  road  through  a  series  of  points 
precisely  six  miles  distant  therefrom  on  tangential  lines  to  arcs  of  six  miles  radius, 
on  each  side  of  the  ronte,  every  point  of  which  will  be  six  miles  from  some  point  on 
therout«.     {Ibid,  i6d.) 

The  lateral  limits  being  thus  established,  when  the  certificate  of  the 
governor  is  filed,  showing  the  construction  of  so  many  miles  of  road  to 
a  certain  point,  the  land  officers  would  ordinarily  note  on  the  map  the 
point  to  which  the  construction  has  gone.  A  terminal  line  would  tlien 
be  drawn  through  that  point,  perpendicular,  or  at  right  angles,  with 
the  general  course  of  the  road,  as  prescribed  by  the  statute.  Here  the 
original  act  provides  for  the  filing  of  the  certificate  when  twenty  miles 
were  constructed,  therefore  tlie  land  officers  on  the  filing  of  the  first 
and  second  certificates  would  have  drawn  the  terminal  line  at  right 
angles  to  the  general  course  of  the  constructed  road  for  the  first  and 
second  twenty  miles  respectively.  (Northern  Pacific  R.  R.  Co.,  5  L.  D., 
459.) 

When  the  third  certificate  was  filed,  in  1873,  which  was  for  thirty- 
two  miles  and  thirteen  hundred  and  ninety  feet,  the  length  of  the  con- 
Blructed  section  having  been  reduced,  by  the  act  of  18G5,  to  ten  miles, 
the  terminal  line  would  have  been  drawn  through  a  point  at  the  end  of 
the  third  section,  or  thirtieth  mile  certified  to,  and  at  right  angles  or 
perpendicular  to  the  general  direction  of  the  third  section  of  ten  miles, 
ignoring  the  fraction  of  constructed  section,  of  two  miles  and  thirteen 
hundred  and  ninety  feet,  until  the  next  certificate  should  be  filed, 
(6  L.  D.,  47,  51.) 
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Within  the  lines,  lateral  and  terminal,  thus  established,  would  be 
found  the  granted  land  which  the  company  had  earned  by  constmc- 
tion,  and  which,  under  the  act  of  Congress,  is  directed  to  be  certified, 
or  patented,  to  it  as  the  construction  of  the  road  progresses,  and  which 
it  is  thereby  authorized  to  dispose  of. 

In  this  case,  inasmuch  as  all  the  land  between  the  termini  and  within 
six  miles  of  the  line  of  road  on  each  side,  was  certified  over  to  the 
State,  in  July,  1860,  shortly  after  the  map  of  definite  location  was 
accepted,  there  was  no  fixing  of  construction  terminal  lines,  nor  further 
certifying  or  patenting  of  those  lauds  upon  the  filing  of  the  certificates 
of  the  governor  during  the  progress  of  construction.  It  was  not  until 
after  the  passage  of  the  forfeiture  act  that  any  terminal  line  was  fixed 
by  the  land  officers.  Then  it  became  their  imperative  duty  to  fix  the 
end  lines  of  the  grant  as  far  as  the  road  was  constructed.  Here  the 
method  of  ascertainment,  though  mathematical,  is  somewhat  difierent 
from  that  which  obtains  in  fixing  sectional  terminal  lines  during  the 
progress  of  construction.  That  difference  being  that  when  the  end  of 
construction,  now  become  the  end  of  the  road,  is  reached,  the  line  of 
constructed  road,  with  its  sinuosities,  is  measured  backward  from  the 
end  for  the  distance  f  ten  miles,  or  whatever  may  be  the  statutory 
section;  then  from  that  point,  the  general  course  of  the  road  to  its  end 
is  taken  and  the  terminal  line  is  drawn  at  right  angles  or  perpendicu- 
lar thereto  (II  L.  D.,  625). 

A  careful  examination  of  the  record  and  maps  on  file  in  the  railroad 
division  of  your  oflBce,  which  I  have  caused  to  be  made,  shows  that  this 
rule  was  followed  in  fixing  the  end  lines  of  this  road  to  L'Anse,  the 
point  where  construction  was  ended. 

This  is  strenuously  denied  by  cx)unsel  for  the  companies  who,  in 
their  brief,  say  that  said  end  line  as  established, 

is  simply  a  right  angle  to  the  base  line  rau  from  L'Anse  to  an  arbitrary  point  on 
the  constructed  line  sixteen  miles  southeasterly  from  this  last  mentioned  village^ 

and  they  file  a  diagram,  with  a  straight  line  drawn  from  an  arbitrary 
point  on  the  constructed  road,  sixteen  miles  southeasterly  from  L'Anse, 
to  illustrate  the  correctness  of  their  criticism.  The  answer  to  this 
contention  and  illustration  is  very  simx)le  and  conclusive.  It  is  that 
the  straight  line  shown  upon  the  diagram  crosses  the  constructed  road 
at  a  point  ten  miles  from  L'Anse,  before  it  passes  on  to  the  point  sixteen 
miles  thereon.  The  land  officers  in  seeking  to  ascertain  the  end  lines 
went  back  only  ten  miles  from  the  end  of  the  road,  and  there  sto]>ped; 
and  from  that  point  ran  a  straight  line  to  L'Anse,  whilst  counsel  have 
thought  proper  to  extend  the  said  straight  line  six  miles  farther  back 
to  a  point  sixteen  miles  from  L'Anse,  utterly  ignoring  the  ten  mile 
point,  and  now  insists  that  the  land  officers  did  the  same  thing.  The 
fallacy  of  tliis  contention  is  made  self  evident  by  an  examination  of 
the  diagram,  and  need  not  be  further  referred  to.  I  therefore  hold 
that  the  terminal  or  end  lines  at  L'Anse  are  properly  fixed,  in  accord* 
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ance  with  the  settled  rules  and  practice  of  the  Laud  Department,  as 
stated  in  the  cited  decisions  of  Secretary  Noble. 

The  further  contention  of  counsel  for  the  companies  can  not  be  here 
given  in  detail,  but  it  is  urged  substantially  by  them  that  said  end 
lines  should  have  been  fixed  in  accordance  with  the  course  of  what  is 
called  by  them  the  "located"  line  instead  of  the  "constructed"  line; 
that  said  end  line  should  have  been  drawn  through  a  point  at  the 
end  of  constructed  line,  at  right  angles  with  the  general  course  of  the 
last  ten  miles,  of  the  old  location  of  February  14, 1857,  reckoned  from 
the  point  of  its  nearest  approach  to  L'Anse. 

The  two  Unes,  it  is  apparent,  differ  greatly  in  the  general  course  of 
their  approach  for  the  last  ten  miles  towards  L'Anse.  The  line  on 
which  the  road  is  constructed  runs  in  a  direction  west  of  north  uutil  it 
reaches  I/Anse,  whilst  the  old  location  runs  to  a  point  west  and  south 
of  I/Anse,  then  turning,  runs  in  a  northeasterly  direction  to  a  point 
south  of  Keweenaw  Bay,  then  turning,  runs  in  a  northwest  course,  past 
the  south  end  of  that  bay,  on  its  way  to  Ontonagon.  This  line  does 
not  go  to  L'Anse,  its  nearest  point  to  it  being  about  one  mile  west  of 
south  therefrom;  and  the  general  direction  for  the  last  ten  miles  of  its 
approach  to  this  nearest  point,  being  nearly  a  due  north  course.  A 
terminal  line  drawn  in  accordance  with  this  contention  would  run 
nearly  due  east  and  west,  north  of  the  lands  in  controversy,  which 
would  thus  appear  to  be  within  the  terminal  line  and  opposite  to  the 
constructed  road. 

This  contention  is  claimed  to  be  based  upon  the  provision  of  the  act 
of  1871,  authorizing  the  Houghton  and  Ontonagon  Eailroad  Company 
to  make  a  resurvey  and  new  location  of  the  unconstrncted  portion  of 
the  road;  provided  that  the  company  shall  be  entitled  to  receive 

only  its  complement  of  lands  for  each  mile  of  road  constrnoted  and  completed    •    • 
•    .    .    within  the  limits  heretofore  assigned  to  said  line  of  road. 

As  I  understand  this  act  and  the  cited  proviso,  it  simply  means  that 
the  company  is  to  receive  its  complemefit  of  lands  within  the  limits, 
established  when  the  map  of  definite  location  of  February  14,1857,  was 
filed  and  accepted.  In  other  words,  whilst  it  was  permitted  that  the 
actual  road  might,  with  the  approval  of  the  Land  Department,  be  con- 
structed elsewhere,  the  lands  granted  must  be  taken  within  the  limits 
of  the  grant  as  first  established,  which  were  not  to  be  in  any  respect 
changed  because  of  a  new  location  of  the  line  of  road.  Under  the 
authority  to  make  a  new  location,  it  would,  perhaps,  have  been  compe- 
tent for  the  company  to  have  made  it  ouside  of  the  limits  of  the  old 
grant,  as  was  done  in  the  matter  of  the  grant  for  the  Cedar  Rapids 
and  Missouri  River  Railroad  Company  (see  110  U.  S.,  27) ;  at  least,  there 
is  nothing  in  the  act  of  1871  prohibiting  such  location  outside  of  those 
limits.  But  for  many  good  and  sufficient  reasons  which  might  be 
assigned,  it  was  not  desirable  that  the  locus  of  the  grant,  so  long  ago 
established,  should  be  changed. 
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The  company  did  not  make  a  very  radical  change  in  the  line  of  its 
location;  at  least,  not  to  the  extent  of  going  outside  of  the  limits  ol 
the  grant  as  formerly  established.  Indeed,  under  the  rulings  of  this 
Department,  and  of  the  supreme  court  (see  Chicago,  St.  Paul,  Minne- 
apolis and  Omaha  Bailroad  Company,  and  cases  cited  therein,  6  L.  D.^ 
209),  deviations  in  the  actual  construction  of  the  road  irom  the  exact 
line  marked  on  the  map  of  definite  location,  are  permissible,  under  cer- 
tain circumstances,  provided  the  deflections  do  not  go  beyond  the  limits 
of  the  grant  as  located.  Inasmuch  as  the  only  change  made  was  to  adopt 
a  shorter  and  more  direct  route  than  that  designated  originally,  such 
change  might  have  been  made  without  the  previous  authority  of  Con- 
gress. (Van  Wyck  v,  Knevals,  106  U.  S.,  366).  Therefore,  the  changes 
made,  after  the  passage  of  the  act,  whether  considered  as  done  under 
the  authority  of  that  a-ctor  otherwise,  in  no  respect  changed  or  affected 
the  rights  and  obligations  of  the  company  under  the  original  act  and 
location,  and  the  grant  may  be  adjusted  as  though  no  such  change  was 
made.  In  any  case,  however,  it  must  be  recollected  that  the  grantee 
company  is  only  entitled  to  lands  so  far  as  the  same  have  been  earned 
by  construction;  consequently,  in  the  adjustment  of  a  grant,  it  must 
be  held  that  it  does  not  extend  beyond  the  end  of  the  constructed  road, 
and  at  that  point  the  end  lines  must  be  drawn.  (Burlington  and  Mo, 
Eiver  R.  R.  Co.,  6  L.  D.,  589,  593;  Gulf  and  Ship  Island  R.  R.,  16  L. 
D.,  236.) 

The  new  location  is  positively  of  no  importance  further  than  by  con- 
struction of  the  road  thereon,  it  becomes  **  the  measure  by  which  the 
locality  and  quantity  of  the  grant  is  to  be  ascertained  and  determined," 
and  furnishes  the  point  at  the  end  whereof  the  terminal  line  is  to  be 
fixed  under  the  rules.  (Ontonagon  and  Brule  River  R.  R.  Co.,  13  L.  I)., 
4G3,  475.) 

The  end  line  being  thus  properly  established  at  L'Anse  at  right  angles 
with  the  general  direction  of  the  constructed  road,  the  lands  in  contro- 
versy are  unquestionably  outside  of  that  line,  opposite  to  the  vncon- 
8tr noted  portion  of  the  road,  and  therefore  of  the  class  of  lands  declared 
by  the  act  of  Congress  to  be  forfeited,  unless  protected  from  said  for- 
feiture by  some  other  provision  of  the  act. 

The  second  proviso  of  the  first  section  of  the  act  of  1889,  forfeiting 
said  lands,  declares  that  nothing  therein  shall  be  (construed  as  limiting 
the  rights  granted  to  purchasers  by  the  adjustment  act  of  March  3, 
1887  (24  Stat.,  556),  or  as  repealing,  altering,  or  amending  said  act. 

The  first  section  of  the  adjustment  act  referred  to  directs  the  Secre- 
tary of  the  Interior  to  "immediately"  adjust  all  unadjxisted  railroad 
grants. 

Section  two  provides  that  when  it  appears  that  lands  have  been  erro- 
neously certified  or  patented  to  or  iov  any  grantee  company,  suit  shall 
be  brought  to  restore  title  of  said  lands  to  the  United  States,  unless 
within  ninety  days  after  demand  the  title  shall  be  reconveyed,  etc 
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Section  three  relates  to  the  restoration  of  homestead  and  pre-emption 
entries  of  bona  fide  settlers  which  have  been  erroneously  canceled 
because  of  railroad  grants  or  withdrawals  and  section  four  is  as  follows : 

That  as  to  nU  lands,  except  those  mentioned  in  the  foregoing  section,  which  have 
been  so  erronconsly  certified  or  patented  as  aforesaid,  and  which  have  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States,  or  to  persons  who  have  declared 
their  intenticm  to  become  such  citizens,  the  person  or  persons  so  purchasing  in  good 
faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land  so  purchased,  upon  making 
proof  of  the  fact  of  such  purchase  at  the  proper  land-office,  within  such  time  and 
under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  after  the 
grants  respectively  shall  have  been  adjusted;  and  patents  of  the  United  States  shall 
issue  therefor,  and  shall  relate  back  to  the  date  of  the  original  ccrtitication  or  pat- 
enting, and  the  Secretary  of  the  Interior,  on  behalf  of  the  United  States,  shall 
demand  payment  from  the  company  which  has  so  disposed  of  such  lauds  of  an  amount 
equal  to  the  government  price  of  similar  lands ;  and  in  case  of  neglect  or  refusal  of 
such  company  to  make  payment  as  hereafter  specified,  within  ninety  da^'S  after  the 
demand  shall  have  been  made,  the  Attorney-General  shall  cause  suit  or  suits  to  be 
brought  against  such  company  for  the  said  amount:  Providedf  That  nothing  in  this 
act  shall  prevent  any  purchaser  of  lands  erroneously  withdrawn,  certified,  or  pat- 
ented as  aforesaid  from  recovering  the  purchase  money  therefor  from  the  grantee 
company,  less  the  amonnt  paid  to  the  United  States  by  such  company  as  by  this  act 
re<>uirod:  And  provided^  That  a  mortgage  or  pledge  of  said  lands  by  the  company 
shall  not  be  considered  as  a  sale  for  the  purpose  of  this  act,  nor  shall  this  act  be  con- 
sidered as  a  declaration  of  forfeiture  of  any  portion  of  any  land  grant  for  conditions 
broken,  or  as  authorizing  an  entry  of  the  same,  or  as  a  waiver  of  any  rights  that  the 
United  States  may  have  on  account  of  any  breach  of  said  conditions. 

Section  five  protects  purchasers  from  a  company  of  lands,  coterminous 
with  constructed  roads,  and  of  the  desij^nated  sections  granted,  but 
which  lands  for  any  reason  are  excepted  from  the  operation  of  tlie 
grant. 

This  adjustment  act  is  a  measure  intended  to  protect  two  classes,  viz: 
bona  fide  settlers  upon  lands  within  railroad  limits;  and  purchasers 
from  grantee  companies  of  lands  which  it  was  be  ieved  they  had  a 
right  to  sell,  though  in  fact  no  such  right  existed. 

Its  intent  is  to  relieve  from  loss  settlers  and  bona  fide  jiurchasers,  who,  through 
the  erroneous  or  wrongful  disposition  of  the  IptuIs  in  the  grants  by  the  officers  of 
the  government,  or  by  the  railroads,  have  lost  their  rights  or  accjuired  equities, 
which  in  justice  should  be  recognized.  That  the  selection  sold  by  the  railroad  com- 
pany shall  have  been  approved,  is  not  required  by  the  tlfth  section,  nor  that  it  shall 
have  been  patented.  That  the  land  shall  have  been  approved  to  the  company  before 
the  purchasers  shall  be  entitled  to  the  benefit  of  the  sixth  section,  is  not  required. 
....  The  whole  remedial  part  of  the  law  was  passed  with  a  recognition  of 
the  fact  that  the  railroad  companies  had  sold  lands  to  which  they  had  no  just 

claim It  is  not  require<l  tlmt  the  sale  by  the  railroad  companies  shall 

have  been  made  on  its  part  in  good  faith,  but  only  that  the  purchaser  shall  have 
bought  in  good  faith.  That  it  was  sold  under  a  claim  of  a  grant  to  another  in  good 
faith  is  the  ground  of  his  equity.  (Opinion  of  Attorney-General  Garland,  6  L.  D.^ 
273.) 

These  views  of  the  Attorney-General,  as  to  the  proper  construction 
to  be  placed  upon  the  provisions  of  said  act,  and  its  purposes,  are 
believed  to  be  correct,  have  been  accepted  and  acted  upon  by  this 
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Department  in  a  number  of  instances.  This  being  so,  it  is  apparent 
that  the  lands  here  in  controversy  are  in  the  exact  category  of  lands, 
the  purchase  of  which,  it  is  contemplated,  is  to  be  confirmed  by  the 
provisions  of  section  four. 

They  are  lands  which,  it  now  appears,  upon  the  establishment  of  the 
end  lines  of  the  road,  were  unearned  and  certified  and  therefore  "erro- 
neously certified''  ^*for  the  use  and  benefit"  of  the  railroad  under  a  grant 
from  the  United  States;  and  they  "have  been  sold  by  the  grantee 
company."  (Drake  et  aL  v.  Button,  14  L.  D.,  18,  23.)  It  follows,  then, 
that  unless  there  be  some  other  objection,  the  purchaser,  upon  meeting 
the  other  requirements  of  the  law,  would  be  entitled  to  the  land  and  a 
patent  therefor  from  the  United  States  at  the  proper  time. 

One  of  the  essential  requirements  is  that  the  purchase  must  have 
been  made  in  good  faith  on  the  part  of  the  buyer.  Though  bad  faith 
were  shown  on  the  part  of  the  vendor  it  would  not  defeat  the  confirma- 
tion under  the  act,  if  the  purchaser  acted  in  good  faith.  Therefore  the 
contention  that  the  railroad  company  has  already  received  more  lands 
than  it  is  entitled  to  can  have  no  force  in  this  respect.  (See  Attorney- 
General's  opinion,  supra^  and  11  L.  D.,  230.)  In  this  particular  case  I 
do  not  think  the  good  faith  of  the  purchaser  can  be  in  any  way 
impugned. 

The  donation  to  the  State  was  made  by  a  present  grant  upon  the 
definite  location  of  the  line  of  road  the  lands  thereby  granted  were  iden- 
tified,  and  the  title  thereto  became  vested  in  the  beneficiary,  subject  only 
to  be  defeated  by  a  subsequent  failure  on  its  part  to  comply  with  the 
conditions  of  the  grant.  (Sehulenberg  v,  Harriman,  21  Wall.,  44;  Rail- 
road Company  v.  Baldwin,  103  U.  S.  426,  429.)  The  definite  location 
was  made  in  1859,  and  the  land  authorities  in  1860  certified  the  lands 
in  question  as  part  of  those  granted  to  the  company;  the  road  as  far  as 
L'Anse  was  completed  in  the  time  required  by  law  and  thereafter  the 
State  patented  these  lands,  with  others,  to  the  company,  as  lands  earned 
by  the  construction  of  the  road.  It  was  after  all  this  was  done,  and 
under  these  circumstances,  that  the  railroad  company  sold  the  lands, 
and  the  Michigan  Land  and  Iron  Company  bought  them,  for  which  it 
is  shown  a  large  and  valuable  consideration  was  paid.  Certainly  the 
purchaser  had  reasonable  grounds  for  believing  that  the  railroad  com- 
pany's title  was  good.  The  United  States,  by  its  proper  oflftcers,  had 
said  so,  and  the  State,  to  whom  the  execution  of  the  trust  was  confided 
by  the  United  States,  had  said  so,  afid  both  by  solemn  acts  of  convey- 
ance, had  evidenced  the  fact.  It  seems,  therefore,  that  the  good  faith 
of  the  purchasing  company  is  substantially  shown  in  buying  the  land 
when  it  did. 

But  the  adjustment  act  not  only  requires  good  faith  on  the  part  of 
the  purchaser,  but  that  the  party  claiming  confirmation  of  such  pur- 
chase should  be  a  citizen  of  the  United  States  or  have  declared  his 
intention  to  become  such  citizen. 
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The  Michigan  Land  and  Iron  Company,  the  first  purchaser  of  said 
lands  from  the  railroad  company^  is  <<a  copartnership  association 
created  and  existing"  under  the  laws  of  Michigan,  or,  in  other  words, 
a  corporation  organized  under  the  laws  of  that  State.  It  is  insisted, 
in  behalf  of  Daily  that  being  such  a  corporation,  it  is  not  a  citizen  of 
the  United  States,  and  therefore  does  not  come  within  the  purview  of 
the  fourth  section  of  the  adjustment  act,  and  cannot  avail  itself  of  the 
provisions  thereof.  This  objection  is  pressed  with  much  insistence,  and 
a  number  of  decisions  are  cited  to  sustain  the  contention.  An  exami- 
nation of  those  decisions  shows  that  their  purport  has  been,  in  each 
Instance,  misunderstood  and  misconstrued.  They  only  go  to  the  extent 
of  holding  that  a  corporation  is  not  a  citizen  for  all  purposes.  There 
is,  however,  a  long  line  of  decisions  which  hold  that  a  corporation  is  a 
citizen  of  the  State  wherein  it  has  a  legal  existence,  and  as  such  citi- 
zen can  sue  and  be  sued  in  the  courts  of  the  United  States.  (Railroad 
Company  v.  Wheeler,  1  Black,  285;  and  Santa  Clara  Co.  v.  Southern 
Pacific  R.  B.  Co.,  118  U.  S.,  395'6,  where  the  supreme  court  refused  to 
hear  an  argument  on  the  question.)  For  a  full  discussion  of  the  ques- 
tion, reference  is  made  to  the  case  of  the  Louisville  B.  B.  Co.  v.  Letson 
(2  How.,  497),  where  the  court  concludes,  p.  558, — 

that  a  corporation  created  by  and  doing  Lnsiness  in  a  particular  State  is  to  be  deemed 
to  an  intents  and  purposes  as  a  person,  although  an  artificial  person,  an  inhabitant 
of  the  same  State  for  the  purposes  of  its  incorporation,  capable  of  being  treated  as  a 
citizen  of  that  State  as  much  as  a  natural  person. 

And  many  other  authorities  to  the  same  effect  might  be  cited.  As 
such  citizens  of  the  State  they  are  in  contemplation  of  law  citizens  of 
the  United  States,  and  entitled  to  the  equal  protection  of  its  laws. 
(Minneapolis  B.  B.  Co.  v.  Beckwith,  129  U.  D.,  26.) 

The  objection^  on  the  ground  that  the  land  company  is  not  a  citizeui 
is  overruled. 

It  is  my  opinion,  therefore,  that  the  purchase  made  by  this  company 
is  protected  by  the  fourth  section  of  the  adjustment  act  of  1887. 

Under  the  terms  of  that  section,  the  land  company  will  be  entitled 
to  the  lands  here  in  controversy,  and  should  have  a  patent  issued 
therefor  after  the  said  railroad  grant  is  adjusted,  and  upon  making  the 
necessary  formal  proof  satisfactory  to  your  office.  This  being  so,  it 
would  be  improper  to  permit  the  possession  of  the  property,  in  the 
meantime,  to  be  interfered  with  by  entries  thereon. 

Entertaining  these  views,  your  judgment  admitting  the  entry  of 
Daily  is  reversed,  and  his  application  to  enter  is  rejected.  The  papers 
in  the  case  are  herewith  returned. 

Many  other  points  have  been  presented  in  this  case  and  argued  with 
much  zeal  and  ability,  but  in  view  of  the  conclusion  herein  reached,  I 
have  not  deemed  it  necessary  to  pass  upon  them,  further  than  to  say 
that  there  is  nothing  in  any  of  them  which  militates  against  the  judg- 
ment now  made. 


160  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

When  the  grant  is  adjusted  and  patents  issued  to  the  purchasers  in 
accordance  with  the  fourth  section  of  the  act  of  1887,  you  will  proceed 
to  make  demand  upon  the  railroad  company,  as  therein  provided,  and 
report  to  this  Department. 


DESERT  LAND  APPLICATION— SOLDIERS'  ADDITIONAL  HOMESTEAD. 

Stanton  et  al.  v.  Constantine. 

A  desert  land  declaration  may  be  executed  before  the  judge  of  a  county  court. 

A  departmental  decision  allowing  an  application  to  make  entry,  subject  to  the  pre- 
ferred right  of  a  contebtant,  cuts  oft'  all  claims  arising  after  the  tiling  of  said 
application,  if  it  subsequently  appears  that  the  contestant  is  not  entitled  to 
make  entry. 

The  act  of  August  18,  1894,  validating  soldiers'  additional  homestead  certificates  in 
the  lands  of  bona  fide  purchasers,  can  not  be  invoked  to  defeat  rights  which 
accrued  prior  to  its  passage. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septum' 
(J.  I.  II.)  ber  5, 1894.  (G.  C.  R.) 

This  case  involves  Sec.  8,  T.  13  N.,  R.  ^^  W.,  Cheyenne,  Wyoming, 
and  is  before  the  Department  on  the  appeal  of  William  Constantino 
et  al.  from  your  office  decision  of  May  1,  1893,  which  allowed  Mary 
Stanton  to  make  desert  land  entry  for  the  land,  under  her  application 
presented  March  23, 1886. 

It  appears  that  one  Frederick  J.  Stanton  made  desert  land  entry  for 
the  land  May  25,  1883.  On  March  17, 1886,  William  Constantine  filed 
his  affidavit  of  contest  against  the  entry,  alleging,  substantially : 

1.  That  the  land  is  not  desert  in  character. 

2.  That  the  entryman  had  done  nothing  to  reclaim  the  land. 

3.  That  the  entry  was  made  for  speculative  purposes. 

On  March  23, 1886,  Frederick  J.  Stanton  tendered  a  relinquishment 
of  his  entry,  and  thereupon,  as  agent,  filed  the  application  of  his  wife. 
Mary  Stanton,  to  enter  the  land  under  the  desert  land  act. 

His  relinquishment  was  not  accepted,  and  Mrs.  Stanton's  application 
war  rejected  by  reason  of  his  subsisting  entry. 

On  appeal,  your  office  affirmed  the  action  of  the  register  and  receiver, 
and  on  further  appeal  the  Department,  in  case  of  Mary  Stanton  (7  L, 
D.,  227),  held  that  when  Stanton  filed  his  written  relinquishment,  the 
land  covered  thereby  "  should  have  been  held  as  open  to  settlement 
and  entry,  without  further  action  on  the  part  of  the  Commissioner  of 
the  General  Land  Office ; "  also  that  "  Mary  Stanton's  application  should 
have  been  allowed,  but  subject  to  the  preference  right  accruing  to  Con- 
stantine upon  the  filing  of  the  relinquishment  after  the  initiation  of 
the  contest." 

It  appears  that  during  the  pendency  of  this  appeal.  Birdie  G.  Parker 
was  allowed  to  make  desert-land  entry  for  the  entire  tract. 
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On  May  14,  1888,  the  register  and  receiver  advised  Mrs.  Stanton 
that  her  application  might  be  allowed  subject  to  the  preference  right 
of  Constantiiie.  It  does  not  appear,  however,  that  Ooustantiue  was 
notified,  but  on  February  9, 1889,  he  applied  to  make  timber-culture 
entry  for  the  W.  i  of  the  SE.  J,  the  B.  i  of  the  SW.  J,  also  to  make  home- 
stead entry  for  the  E.  J  of  the  SE.  J  aud  the  E.  J  of  the  NB.  :J,  and  desert- 
land  entry  for  the  KW.  i  and  W.  i  of  the  NE.  i,  of  said  Sec.  8.  His 
applications  were  all  rejected,  by  reason  of  the  desert-laud  entry  of 
Birdie  G.  Parker,  also  because  of  his  allegation  as  to  the  non-desert 
character  of  the  land  in  his  contest  affidavit  against  Stanton's  entry. 
He  appealed,  and  as  a  result  Parker's  desert-land  entry  was  canceled, 
and  his  several  applications,  above  described,  were  allowed,  and  on 
November  2, 1889,  Susana  B.  Quimby  made  desert-land  entry  for  the 
W.  i  of  the  SW.  J 

On  January  11, 1890,  Constantino  filed  his  relinquishment  of  the 
tract  covered  by  his  homestead  entry,  and  on  the  same  day  Marshall 
E.  Johnson  made  desert  land  entry  therefor;  on  March  4, 1890,  Oon- 
stantine  relinquished  his  desert-land  entry,  and  on  the  same  date 
Matilda  E.  Johnson  made  desert-land  entry  therefor.     Four  days 
thereafter,  Quimby,  Marshall  B.  and  Matilda  B.  Johnson  filed  relin- 
quishments of  their  respective  entries,  and  on  the  same  day  0.  W. 
Einer,  as  attorney  in  fact,  made  the  following  soldiers'  additional  home- 
stead entries: 
No.  2424,  James  H.  Young,  N.  J  NW.  Jj  SB.  i  ^W.  J. 
^o.  2425,  Elijah  Brown,  SW.  i  NW.  J,  W.  J  SW.  J; 
No.  2426,  William  Meyer,  N.  J  NB.  i,  S  W.  J  NB.  J. 
On  March  8, 1890,  one  Gideon  M.  Kepler  applied  to  make  desert- 
land  entry  for  the  B.  J  of  the  8  W.  i  and  the  W.  J  of  the  SB.  i,  which 
application  was  rejected  by  reason  of  Oonstantine's  timber-culture 
entry.    On  appeal,  that  action  was  affirmed  by  your  office. 

In  the  meantime,  F.  J.  Stanton  filed  his  affidavit  of  contest  against 
Constantiue's  timber-culture  entry,  and,  on  May  14, 1890,  Mrs.  Stanton 
filed  her  contest  against  the  soldiers'  additional  entries. 

The  several  appeals,  contests  and  protests  and  applications  to  contest 
came  before  your  office,  August  20, 1890,  where  it  was  held  that  the 
allowance  of  the  several  entries  of  Gonstantine  and  that  of  Quimby 
concluded  Mrs.  Stanton's  rights,  and  her  contest  against  the  soldiers' 
additional  entries  was  dismissed. 

On  appeal,  this  Department,  on  February  27, 1892  (L.  and  R.  No.  236, 
p.  312),  ordered  a  hearing,  and  it  was  directed  in  the  decision  that  the 
following  inquiries,  among  others,  should  be  made: 

1.  Did  Gonstantine  prosecute  to  a  final  determination  his  contest  filed 
March  17, 18861 

2.  Was  the  relinquishment  filed  by  Frederick  J.  Stanton  the  result 
of  Oonstantine's  contestf 

3.  What  was  the  character  of  the  landl 
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Hearing  was  accordingly  had,  and  the  register  and  receiver  found 
therefrom : 

1.  That  Gonstantine  did  not  prosecute  his  contest  to  a  final  deter- 
mination. 

2.  That  Mrs.  Stanton's  application  was  irregular,  her  desert-land 
entry  declaration  not  being  executed  before  an  officer  authorized  by 
law  to  execute  papers  of  that  charaeter,  and  that  the  relinquishment  ot 
P.  J.  Stiinton's  desert-land  entry  was  induced  by  Oonstantintfs  contest. 

3.  That  the  land  was  desert  in  character. 

The  register  and  receiver  upon  that  finding,  recommended  that  the 
several  entries  of  record  be  allowed  to  stand. 

On  appeal,  your  office,  as  above  seen,  reversed  that  action,  and  allowed 
Mrs.  Stanton  to  make  desert-land  entry  of  Sec.  8,  thus  holding  the 
several  entries  in  conflict  therewith  for  cancellation. 

The  record  in  this  case  is  quite  voluminous.  It  is  manifest  that  the 
local  officers  were  greatly  at  fault  in  allowing  many  of  the  entries, 
while  questions  were  pending  before  them  as  to  the  rights  of  prior 
applicants.  The  many  entries,  relinquishments,  contests,  protests,  and 
appeals,  with  extensive  arguments  both  for  and  against  the  action 
taken,  serve  more  to  mystify  than  to  enlighten.  Eliminating  the  tangi- 
ble and  controlling  features  of  the  case  from  the  mass  of  rubbish,  the 
case  hinges  upon  the  single  question,  was  Stanton's  relinquishment  of 
his  desert-land  entry  the  result  of  or  caused  by  the  contest  filed  by 
Goustantinef    I  do  not  think  it  was. 

Gonstantine,  as  above  seen,  made  three  charges  against  Stanton's 
entry,  i.  e.,  that  the  land  was  not  desert  in  character,  that  Stanton  had 
done  nothing  to  reclaim  it,  and  that  the  entry  was  made  for  specnlative 
purposes.  His  first  charge  was  nullified  by  his  own  affidavit,  when  he 
applied  to  make  desert-land  entry  of  part  of  the.  land.  As  to  the  sec- 
ond charge,  it  was  prematurely  made,  the  three  years  in  which  Stanton 
was  allowed  to  comply  with  the  desert-land  act  not  having  expired 
when  the  affidavit  charging  non-compliance  was  filed.  No  evidence 
whatever  was  given  to  show  that  the  entry  was  speculative. 

There  is  nothing  in  the  record  which  shows  that  any  of  those  charges 
could  have  been  sustained,  except  the  one  alleging  non-compliance  with 
the  law,  and  since  that  charge  was  prematurely  made,  it  is  evident  that 
the  contest — ^had  it  gone  to  a  hearing — would  have  failed. 

Moreover,  the  hearing  ordered  by  the  Department  was  for  the  pur- 
pose of  determining  whether  Stanton's  relinquishment  was  caused  by 
Constantino's  contest.  That  evidence  has  been  carefully  examined,  and 
it  fails  to  show  that  the  relinquishment  was  the  result  of  said  contest. 

Had  Gonstantine  proceeded  with  his  contest,  and  proved  his  allega- 
tions, quite  another  result  would  have  followed;  but  he  did  not  do  so, 
and,  as  before  shown,  he  could  not  have  done  so.  His  subsequent  acts 
in  swearing  to  the  very  reverse  of  that  which  was  set  forth  in  his  con- 
test affidavit,  demonstrate  his  indifference  to  truth,  and  want  of  good 
faith. 
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I  concur  in  the  decision  appealed  from,  that  Mrs.  Stanton's  declara* 
tion  to  make  entry,  sworn  to  before  J.  J.  Minor,  county  judge  of  Fre- 
mont county,  Colorado,  sufficiently  met  the  requirements  of  law  and 
the  reg^ulations  of  the  Department.  The  ex-i)arte  statements  as  to  the 
standing  and  veracity  of  F.  J.  Stanton  have  no  proper  place  in  the 
records,  and  can  not  be  considered. 

When,  on  March  15,  1888  (7  L.  D.,  227),  the  Department  decided 
that  Mrs.  Stanton's  application  should  have  been  allowed  (on  March 
23, 188G),  but  subject  to  the  preference  right  accruing  to  Gonstantine, 
the  only  question  then  to  be  determined  was  as  to  Gonstantiue^s  alleged 
lights  as  a  successful  contestant. 

It  having  been  decided  that  Gonstantine  did  not  by  his  contest  secure 
a  preference  right,  Mrs.  Stanton's  right  relates  back  to  the  date  of  her 
application,  which,  as  above  seen,  should  have  been  allowed.    This  cut 
off  all  subsequent  claims,  including  the  soldiers'  additional  entries,  for 
portions  of  the  land,  presented  March  8,  1890,  by  G.  W.  Riner,  as 
attorney  in  fact  for  Young,  Brown  and  Mayer.    It  is  clear  that  had 
these  soldiers  gone  in  person  to  the  land  office  and  had  been  allowed  to 
make  these  entries  in  their  own  proper  persons,  it  could  not  have  served 
to  defeat  the  prior  rights  of  Mrs.  Stanton,  based  upon  a  departmental 
decision  of  her  right  of  entry.    It  follows,  therefore,  that  the  recent  act 
of  Congress,  approved  August  18,  1894,  which  only  purported  to  vali- 
date soldiers'  additional  homestead  certificates  in  the  hands  of  bona 
fide  purchasers  for  value,  can  not  be  invoked  to  defeat  rights  which 
accrued  prior  to  its  passage. 
For  the  reasons  above  given,  the  decision  appealed  from  is  affirmed. 


COKTBST— SOU>IERS'  AI>DITIONAL  HOMESTEAI>. 

Dennis  v.  Ingalls. 

A  soldiein'  additional  homestead  entry,  made  in  parsaance  of  a  contract  to  sell  the 
land  outhe  issuance  of  final  certificate,  should  be  canceled  as  speculative  and 
fraudulent. 

Secretary  8mith  to  the  Commissioner  of  the  Oeneral  Land  Office,  August 
(J.  I.  H.)  14,  1694.  (P.  J.  O.) 

The  land  involved  in  this  appeal  is  lot  9,  Sec.  9,  T.  29  N.,  E.  6  E., 
Seattle,  Washington,  land  district. 

The  record  shows  that  Wallace  W.  Ingalls  made  soldier's  additional 
homestead  entry  of  said  tract  in  person  October  26, 1891,  and  on  the 
same  day  final  certificate  was  issued  thereon.  The  necessary  affidavits 
seem  to  have  been  made  and  filed  by  the  entryman,  and  the  usual 
statement  "that  I  have  not  sold  my  additional  homestead  claim"  is 
inade  under  oath  and  corroborated  by  two  witnesses. 

On  May  2, 1892,  John  Dennis  presented  an  affidavit  of  contest  against 
said  entry,  which,  shorn  of  unnecessary  verbiage,  alleges  that  said' 
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entry  is  fraudulent  and  void;  that  prior  to  the  date  thereof  In  gal  Is 
made  a  contract  with  one  William  F,  Brown  to  locate  and  enter  said 
tract  and  sell  and  assign  the  same  to  Brown  as  soon  as  the  certificate 
was  issued,  for  which  Brown  paid  him  the  sum  of  $1200;  that  iu  pur- 
suance of  said  contract,  Ingalls  and  his  wife  executed  and  delivered  a 
deed  to  Brown,  on  said  October  26,  for  the  land.  A  certified  copy  of 
this  deed  is  exhibited.  The  contestant  sets  forth  at  some  length 
Brown's  connection  with  the  tract,  and  his  ettbrts  to  secure  title  to  it 
through  others  prior  to  Ingalls'  entry.  It  is  shown  that  Brown  pur- 
chased the  relinquishment  of  one  Spitehill,  and  paid  him  $5,000  for  the 
same;  that  he  caused  his  mother  to  make  a  homestead  entry  of  the 
same;  that  this  entry  was  contested;  that  on  the  day  Ingalls  made  his 
entry,  this  last  contest  was  withdrawn,  and  Mrs.  Brown  relinquished, 
thus  clearing  the  record  for  Ingalls'  entry.  Contestant  alleges  that  the 
entry  of  Ingalls  was  made  for  the  sole  benefit  of  Brown,  and  not  for  a 
home  or  farm  for  himself,  and  in  violation  of  the  spirit  and  intent  of 
law;  and  asks  that  he  may  be  allowed  to  prove  these  charges,  paying 
the  expenses  thereof. 

The  entry  being  completed,  the  local  officers  forwarded  this  applica- 
tion, and  your  office,  by  letter  of  August  8,  1892,  refused  to  order  a 
hearing,  holding,  first,  that  Ingalls'  entry  having  been  made  in  person, 
"  it  is  evident,  I  think,  from  the  consideration  paid  him  by  Mr.  Brown, 
that  said  entry  was  made  for  the  soldier's  benefit.  The  fact  that  Mr. 
Ingalls  intended  to  sell  the  land  after  making  entry,  or  had  agreed  so 
to  do,  does  not,  in  my  opinion,  invalidate  the  entry."  And,  second,  the 
allegations  appeared  to  be  in  part  founded  on  information  and  belief. 

A  motion  for  review  of  this  decision  was  filed,  and  on  October  29, 
1892,  your  office  decided  "  that  the  objection  to  the  affidavit  on  the 
ground  that  it  is  made  on  information  and  belief  is  not  well  taken,"  but 
adhered  to  the  former  decision  on  the  ground  "  that  no  sufficient  cause 
of  a<5tion  has  been  alleged  by  the  contestant."  An  appeal  brings  the 
matter  before  the  Department,  and  the  specifications  of  error  raise  the 
question  as  to  whether  the  allegations  here  made  are  sufficient  upon 
which  to  base  a  contest. 

A  supplemental  affidavit  of  contest,  sworn  to  August  11, 1893,  has 
been  filed  in  this  office,  by  which  it  is  alleged  that  the  entryman  did 
not  file  in  the  local  office,  at  the  time  he  made  his  entry  or  since,  the  affi- 
davit required  by  Sec.  2290,  Kevised  Statutes,  as  amended  by  section  5 
of  the  act  of  March  3, 1891  (26  Stat.,  1095).  The  record  before  me  does 
not  contain  this  affidavit. 

Tlie  section  of  the  statute  (2306,  Revised  Statutes),  under  which  this 
entry  was  made,  reads  as  follows : 

Every  person  entitled,  under  the  provisions  of  section  two  thousand  three  hun- 
dred and  four,  to  enter  a  homestead,  who  may  have  heretofore  entered,  under  the 
homestead  laws  a  quantity  less  than  one  hundred  and  sixty  acres,  shall  be  permitted 
to  enter  so  much  land  as,  when  added  to  the  quantity  previously  entered,  shaU  not 
exceed  one  hundred  and  sixty  acres. 
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Section  2304,  referred  to  in  this  section,  provides  that  soldiers  and 
others,  who  served  ninety  days  in  the  war  of  the  rebeliiou,  and  were 
honorably  discharged,  may,  on  compliance  with  the  homestead  laws, 
enter  one  hundred  and  sixty  acres  ol  land,  and  by  the  terms  of  section 
2305,  the  term  of  service  may  be  deducted  Irom  the  period  required  to 
live  upon  the  land.  The  Department  has  decided  a  great  number  of 
cases  involving  the  transfer  of  the  certificates  issued  to  soldiers  for 
these  additional  entries,  and  the  uniform  ruling  has  been  that  they 
were  not  transferable  or  assignable,  but  created  a  personal  right  in  him, 
and  that  he  must  make  the  entry  personally  in  all  instances  (John  M. 
Walker,  10  L.  D.,  354;  Cleveland  et  al.  r.  North  ct  al,  16  L.  D.,  484; 
Paulson  t?.  Owen,  15  L.  D.,  114).  Authorities  might  be  multiplied  on 
this  subject,  but  those  cited  are  sufficient  to  show  the  unvarying  posi- 
tion taken  by  the  Department.  Mr.  Secretary  Noble,  in  the  Walker 
case,  supra,  clearly  defined  the  position  of  the  Department  in  the  fol- 
lowing language : , 

The  Boldiers'  homestead  act,  even  though  it  be  couniilered  separately  and  apart 
from  the  provisions  of  the  general  homestead  law,  must,  of  itself,  be  construed  as  a 
whole,  in  order  to  ascertain  the  real  intent  of  Congress  relative  to  its  several  pro- 
yisions.  By  thus  construing  the  act,  it  is  clear  to  my  mind  that  Congress  did  not 
intend  the  privilege,  granted  to  the  soldier  by  the  second  section  thereof,  should  be 
made  the  subject  of  barter  and  sale,  or  of  assignment  to  another.  In  my  judgment, 
the  right  thus  conferred  is  strictly  a  personal  right.  It  is  so  because  it  depends, 
not  only  npon  the  existence  of  the  soldier,  but  upon  his  personal  qualificntions  to 
make  the  entry.  It  is  not,  in  itself,  properly  speaking,  a  right  of  property,  but  it  is 
merely  a  right  to  acquire  property  in  a  certain  way  and  upon  a  given  stjito  of  facts, 
which  without  the  right  thus  given  could  not  be  so  acquired.  It  is,  under  the 
statute,  essentially  a  i>ersonhl  right,  which  becomes,  or  ripous  into,  a  right  of 
property,  only  when  it  is  exercised  by  the  soldier  through  his  personal  entry  of  a 
tpecitic  tract  of  the  pnblio  land. 

It  will  be  conceded  in  the  case  at  bar  that  if  this  entry  had  been 
made  under  the  homestead  laws  proper,  or,  perhaps,  under  any  of  the 
other  land  laws,  it  would  be  illegal,  and  would  be  canceled  on  proof  of 
the  facts  alleged. 

I  am  unable  to  see  any  diflPerence  in  principle  between  the  assign- 
ment of  the  certificates  entitling  the  ex-soldier  to  the  right  of  an  addi- 
tional entry  and  the  entering  into  a  contract  before  the  entry  made  in 
person,  to  make  it  for  the  use  and  benefit  of  another.  In  either  event, 
the  beneficiary  does  not  get  the  benefit  of  tiie  entry  in  contemplation 
of  law.  I  take  it  that  this  is  what  is  meant  by  the  language  used  in 
the  Walker  case,  that  it  is  "  essentially  a  personal  right,  which  becomes, 
or  ripens  into,  a  right  of  property,  only -when  it  is  exercised  by  the  sol- 
dier through  his  personal  entry." 

In  the  case  at  bar,  the  entry  can  not  be  claimed  to  be  for  his  per- 
sonal benefit  in  any  just  sense  as  contemplated  by  the  public  land  laws. 
He  is  speculating  on  a  personal  right,  in  the  shape  of  a  privilege  con- 
ferred on  him  alone  by  the  Congress  as  a  reward  for  services  already 
rendered  his  country.    A  purely  speculative  intent  on  the  part  of  any 
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one  in  availing  himself  of  the  beneficence  of  the  government  under  the 
forms  of  law  is  abhorrent  to  the  laws  and  roles  governing  its  disposal, 
and  where  this  intent  is  made  clear  the  Department  will  not  hesitate 
in  meting  out  the  effica<^ious  remedy. 

I  think  your  judgment  should  be  reversed,  and  the  hearing  ordered 
as  prayed  for.    It  is  so  ordered. 


PRE-EMPTION  ENTRY— PINAL  PROOF. 

Hazzabd  V.  Mock. 

A  homesteader  who,  after- receiving  final  certificate,  discovers  that  his  dwelling 
house  is  outside  the  boundaries  of  his  homestead, and  thereupon  files  a  pre>euip- 
tion  declaratory  statement  for  the  tract  on  which  his  dwelling  house  is  situated 
and  continues  to  reside  thereon^  is  not  within  uhe  second  inhibition  of  section 
2260  R.  S. 

Failure  to  submit  pre-emption  final  proof  within  the  statutory  period  subjects  the 
pre-emption  claim  to  intervening  adverse  rights. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OfficOj  October 
(J.  I.  H.)  9j  1894.  (J.  L.) 

I  have  considered  the  case  of  Howard  B.  Hazzard  v.  Robert  F.  Mock 
upon  the  appeal  of  the  latter  from  your  office  decision  of  February  21, 
1893,  modifying  the  decision  of  the  local  officers,  holding  for  cancella- 
tion Mock's  pre-emption  cash  entry  Ko.  569,  and  holding  Hazzard's 
homestfead  entry  Ko.  526,  intact.  The  land  involved  includes  lots  2 
and  3,  of  Sec.  19,  T.  57  N.,  E.  86  W.,  and  the  KE.  J  of  the  SB.  J,  and 
the  SB.  i  of  the  NE.  i  of  Sec.  24,  T.  57  N.,  R.  87  W.,  containing 
168.93  acres,  Buffalo  land  district,  Wyoming. 

On  February  14, 1889,  Mock  filed  his  pre  emption  declaratory  state- 
ment for  said  land  which  was  unoifered.  The  register's  certificate  of 
said  €ling  contained  the  following  clause: 

Notice  is  hereby  given  that  this  pre-emption  filing  expires  on  November  14,  1891, 
after  which  date  the  tract  win  be  subject  to  the  claim  of  any  other  qualified  party. 

On  April  16, 1892,  Hazzard  made  homestead  entry  of  all  of  said  land 
except  lot  3, 

On  June  4, 1892,  Mock  offered  final  proof.  Hazzard  appeared,  filed 
a  written  x)rotest,  and  cross-examined  Mock.  On  July  15,  1892,  the 
local  officers  accepted  the  final  proof  and  issued  final  receipt  and  cer- 
tificate as  to  lot  3 5  but  rejected  Mock's  final  proof  as  to  the  reuiaiiuler 
of  the  land,  "on  account  of  conflict  with  homestead  entry  No.  526  ot 
Howard  B.  Hazzard,  the  time  given  for  making  final  proof  on  pre- 
emption having  expired." 

Mock  ai)peiiled ;  and  on  February  21,  1893,  your  office  affirmed  said 
decision  except  as  to  lot  No.  3,  as  to  which  your  office  reversed  the 
action  of  the  local  officers,  and  held  for  cancellation  Mock's  pre-emption 
cash  entry  No.  569  for  said  lot  No.  3. 
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Mock  has  appealed  to  this  Department. 

When  Mock  filed  his  declaratory  statement  he  was  the  owner  of  a 
fSeunn  which  he  had  entered  and  made  final  proof  upon  some  time  before. 
After  receiving  his  final  homestead  certificate  Mock  had  the  land  sur- 
veyed, and  discovered  for  the  first  time  that  his  dwelling-house  was 
oatside  the  boundaries  of  his  homestead.  Whereupon  he  made  pre- 
emption filing  on  the  land  in  controversy,  which  adjoined  his  homestead 
and  contained  his  dwelling-house.  He,  in  good  faith,  improved  and 
enltivated  the  pre-empted  land,  and  continued  to  reside  with  Iiis  family 
in  the  same  building  in  which  he  had  resided  as  a  homesteader. 

Your  office  held  that  Mock  thereby  constructively  violated  section 
2260  of  the  Eevised  Statutes  which  enacts  that — "  No  person  who  quits 
or  abandons  his  residence  on  his  own  laud  to  reside  on  the  public  lands 
in  the  same  State  or  Territory,"  shall  acquire  any  right  of  pre-emption 
under  Sec.  2259.  Said  holding  is  inconsistent  with  the  ruling  and  rea- 
Boning  of  this  Department  in  the  case  of  Brownlee  v.  Shill  (14  L.  D.^ 
309),  and  it  is  therefore  reversed. 

Mock  having  failed  to  ofier  final  proof  for  more  than  five  months 
after  the  time  prescribed  by  law,  the  intervening  right  of  Hazzard,  as 
a  homestead  entryman,  attached  to  so  much  of  the  land  as  was 
embraced  in  his  entry.  So  much  of  your  office  decision  as  holds  Haz- 
zard's  homestead  entry  intact,  is  hereby  affirmed. 

In  respect  to  said  lot  No.  3,  there  is  no  intervening  adverse  claim. 
Mock's  good  faith  and  full  compliance  with  the  pre-emption  laws  are 
clearly  proved.  The  notice  of  appeal  filed  by  Mock's  attorney  July  12, 
1892,  was  filed  before  the  decision  of  the  local  officers  had  been  pro- 
mulgated, and  it  shows  upon  its  face  that  the  attorney  was  under  the 
erroneous  impression  that  Mock's  final  proof  had  been  rejected  wholly. 
When  he  discovered  his  mistake  the  attorney  properly  withdrew  the 
paper,  and  Mock's  right  of  appeal  was  not  thereby  impaired. 

So  much  of  your  office  decision  as  holds  for  cancellation  Mock's  pre- 
emption cash  entry  Ko.  569  is  hereby  reversed.  Said  entry  is  held 
intact. 


CONTEST— INDIAN  AliLOTMENT. 

Falconer  v.  Peioe. 

The  departmental  approval  of  an  Indian  allotment  is  a  final  determination  of  the 
right  of  the  Indian  thereto,  and  a  contest  against  the  same  will  not  bo  enter- 
tained. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  9y  1894.  (0.  W.  P.) 

I  have  before  me  the  appeal  of  Ebenezer  Falconer  from  the  decision 
of  your  office  of  April  5,  1893,  declining  to  order  a  hearing  upon  his 
application  to  contest  the  Indian  allotment  of  George  W.  Price,  involv- 
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ing  the  S.  i  of  the  SW.  J  and  the  S.  J  of  the  SB  J  of  Sec.  9,  T.  58  N.,  R. 
18  W.,  Duluth  land  district,  Minnesota. 

It  appears  by  the  records  and  flies  of  your  office  that,  on  the  28th  of 
July,  1888,  the  said  Price,  as  the  head  of  a  family,  filed  Indian  allotmeut 
application  No.  6,  under  the  act  of  February  8,  1887,  (24  Stat.,  388)  for 
the  above  described  tract  of  land. 

Subsequently,  Price  attempted  to  relinquish  to  the  United  States  the 
land  covered  by  his  allotment  application. 

Whereupon,  on  Kovember  29, 1890,  the  Department  held  that  a  non- 
reservation  Indian,  who  had  made  application  for  an  allotment  under 
section  four  of  the  act  of  February  8, 1887,  has  no  authority  to  relinquish 
his  allotment,  except  by  the  consent,  and  under  the  direction  of  the 
Department.     (George  Price,  12  L.  D.,  162.) 

It  further  appears  that  the  Indian  allotment  application  was,  as 
required  under  instructions,  sent  to  the  Commissioner  of  Indian  Affairs 
for  allotment,  by  special  agent  designated  for  that  purpose;  that  the 
allotment  was  approved  by  the  Commissioner  of  Indian  Affairs,  and  by 
the  Department,  June  28, 1892,  and  on  the  same  day  sent  to  yourojQBce, 
with  directions  for  the  issue  of  pateut,  but  that  no  patent  was  issued. 

Your  office  held  that  the  allotment  having  been  approved  by  the 
Department,  the  question  as  to  the  right  of  Price,  was  settled,  and  your 
office  declined  to  order  a  hearing  in  the  case.    Your  action  is  approved. 

The  decision  of  your  office  is  affirmed. 


COAIi  liAND-SUFFICIENCY  OF  PROOF. 

Hamilton  v.  Anderson. 

The  character  of  land  allegod  to  he  more  valuable  for  tj\e  coal  it  contains  than  for 
agriculture  must  be  established  as  a  present  fact,  and  from  the  actual  produc- 
tion of  coal,  but  it  does  not  follow  that  there  must  be  an  actual  development  of 
coal  on  each  forty  acre  sub-division. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  9,  1894.  (G.  B.  G.) 

On  January  5,  1891,  Swan  Anderson  filed  pre-emption  declaratory 
statement  for  the  S.  J  of  the  SE.  J  of  Sec.  31,  the  SW.  i  of  the  SVV.  J 
of  Sec.  32,  T.  16  K,  ft.  12  E.,  and  the  NW.  i  of  theNE.  J  of  Sec.  6,  T. 
15  N.,  li.  12  £.,  Lewistown,  Montana,  alleging  settlement  December 

10,  1890. 

On  July  23, 1891,  Leslie  H.  Hamilton  filed  coal  declaratory  statement 
for  the  same  tracts,  alleging  possession  to  have  commenced  June  20, 
1891. 

Final  proof  was  offered  by  the  pre-emption  claimant  on  December 

11,  1891,  at  which  time  Hamilton,  the  coal  claimant,  appeared  and 
protested  against  the  allowance  of  the  pre-emption  entry,  alleging  a8 
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groand  of  protest  that  he  had  opened  a  valaable  mine  of  coal  on  the 
land  sought  to  be  entered,  and  that  the  land  is  more  valuable  for  min- 
ing than  for  agriculture. 

The  local  officers  fouud  the  land  more  valuable  for  coal  than  for  agri- 
cultural purposes,  and  recommended  that  Anderson's  pre-emption 
declaratory  statement  be  cancelled,  and  Hamilton's  coal  declaratory 
statement  be  allowed. 

On  appeal  from  said  decision  by  Anderson,  your  office  modified  the 
finding  of  the  register  and  receiver,  holding  Anderson's  pre-emption 
declaratory  statement  for  cancellation,  as  to  the  SE.  ^  of  the  SE.  ^  of 
Sec.  31,  T.  16  N.,  E.  12  E. 

The  protestant  has  appealed  to  the  Department  on  an  assignment  of 
errors,  substantially  of  law  and  of  facts. 

The  evidence  shows  conclusively  that  a  valuable  mine  of  coal  has 
been  opened  on  the  SB.  J  of  the  SE.  J  of  said  section  31,  and  the  deci- 
sion appealed  from  is  concurred  in,  in  so  far  as  your  office  holds  Ander- 
son's pre-emption  declaratory  statement  for  cancellation  as  to  that  forty- 
acre  tract. 

It  further  appears  that  said  opening  on  the  SE.  ^  of  the  SE.  ^  is  a 
tunnel  about  ten  feet  from  top  to  bottom,  five  feet  of  which  is  good 
merchantable  coal.  The  mouth  of  this  tunnel  is  only  one  hundred  and 
fifteen  feet  from  the  line  of  the  SW.  i  of  the  S W.  i  of  section  32.  The 
entry  had  been  driven  at  the  date  of  the  hearing,  a  distance  of  about 
thirty-five  feet,  in  a  straight  line  directly  towards  this  last  named 
tract.  The  coal  has  increased  in  thickness  as  the  opening  has  been 
extended,  and  the  quality  has  improved. 

These  are  indubitable  evidences  to  my  mind  that  the  said  SW.  J  of 
the  SW,  J  is  coal  land,  although  the  surface  indications  on  the  tract 
itself  are  meagre. 

The  rule  of  the  Department  undoubtedly  is  that  the  land  must 
appear  mineral  in  character  "as  a  present  fact"  and  from  actual  pro- 
duction of  mineral.  Eucker,  et  al,  v.  Knisley  and  cases  cited  (14  L.  D., 
113),  but  it  does  not  follow,  and  has  never  been  held  by  the  Depart- 
ment that  there  must  be  an  actual  development  of  coal  on  each  forty- 
acre  subdivision  of  the  one  hundred  and  sixty  acres  for  which  entry  is 
alWed  under  the  mining  laws. 

If  the  evidence  is  sufficient,  as  in  this  case,  to  show  that  the  land  in 
cowtToversy  is  coal  land,  title  cannot  be  acquired  to  it  under  the  pre- 
emption laws.  The  questions  of  the  sufficiency  of  the  defendant's  final 
proof  as  to  the  balance  of  the  land,  and  the  regularity  of  the  coal 
claimant's  application  to  purchase,  are  not  properly  before  the  Depart- 
ment, not  having  been  passed  on  by  your  office. 

For  the  purposes  of  this  inquiry,  it  is  sufficient  now  to  hold  that  the 
»aid  SE.  4  of  the  SE.  J  of  Sec.  31,  and  the  SW.  J  of  the  SW.  J  of  Sec. 
32,  are  more  valuable  for  the  production  of  coal,  than  for  agricultural 
purposes,  and  defendant's  declaratory  statement  will  be  cancelled  as 
to  these  tracts. 
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The  decision  appealed  from  is  so  modified. 

The  evidences  of  coal  on  the  balance  of  the  land  in  controversy  are 
too  meagre  to  warrant  a  conclusion  that  they  are  coal  land,  and  they 
are  held  subject  to  the  pre-emption  claim. 

Inasmuch  as  your  office  failed  to  pass  on  the  pre-emption  claimant's 
final  proof,  the  case  is  remanded,  with  directions  to  allow  the  entry  as  to 
the  remaining  tracts,  if,  on  examination,  the  proof  is  found  sufficient. 


RAILKOAD  LANI>S— ACT  OF  FORFErrUHB. 

Dillon  et  al  v.  Hbfferman. 

The  railroad  lands  declared  forfeited  by  the  act  of  March  2, 1889,  and  restored  thereby 
to  the  public  domain^  became  snbject  to  entry  immediately  npon  the  passage  of 
said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9j  1894.  (B.  M.  E.) 

This  case  involves  the  N  W.  J  of  Sec.  19,  T.  61 N.,  E.  36  W.,  Marquette 
land  district,  Michigan. 

The  record  shows  that  F.  A.  Heflferman  made  homestead  application 
for  the  above  described  tract,  March  6, 1889,  which  was  rejected  by  the 
local  officers,  on  the  ground  that  the  land  sought  to  be  entered  had 
been  certified  to  the  State  of  Michigan,  and  on  April  3, 1889,  Hefferman 
appealed. 

March  13, 1889,  your  office  informed  the  register  and  receiver  of  the 
act  of  Congress  of  March  2, 1889,  and  they  were 

directed  to  give  notice  by  publication,  for  at  least  thirty  days,  that  the  lands  for- 
feited by  said  act  have  been  restored,  and  that  the  books  of  your  ojffice  are  opened  for 
entry  of  the  same  at  $1.25  per  acre,  under  the  pre-emption,  homestead  and  other  laws 
relating  to  uuofiered  lands. 

March  22, 1889,  the  local  officers  published  notice 

that  the  lands  forfeited  by  public  act  of  Congress  No.  157,  approved  March  2, 1889, 
have  been  restored  to  the  public  domain,  and  that  the  books  of  this  office  will  be 
open  for  entry  of  the  same  at  $1.25  per  acre,  under  the  pre-emption,  homestead,  and 
other  laws  relating  to  uuofiered  lands,  on  May  1, 1889,  at  ten  o'clock  a.  m.,  at  which 
time  applications  for  entry  or  pre-emption  filing,  will  be  received,  sabjeot  to  the 
limitations  and  exceptions  of  said  act. 

May  1,  1889,  Fred  A.  Hetlerinan  renewed  his  application  to  enter 
the  tract  in  controversy,  and  John  F.  Dillon  made  application  to  enter 
the  same  tract,  alleging  settlement  March  7,  1889,  and  John  Edwards 
made  application  to  enter  the  W.  ^  of  the  NW.  J,  the  SB,  J  of  the  NW, 
J  and  the  SW.  J  of  the  NB.  J  of  Sec.  19,  alleging  settlement  March 
12,  1889. 

May  23,  1889,  your  office  informed  the  local  officers, 

that  by  a  renewal  of  an  application  to  file,  or  enter  lands  previously  applied  for, 
or  by  filing  an  application  for  other  lands,  a  party  waives  any  right  he  may  have 
acquired  by  previous  applications,  but  settlement  rights  are  protected  by  act  of 
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March  2,  1889.  While  it  is  true  that  the  act  of  March  2,  1889,  forfeited  all  lands 
opposite  the  uncompleted  portions  of  the  Marqnette,  Honghton  and  Ontonagon  Rail- 
road, still,  under  departmental  practice,  Congress  could  not  revest  the  United  States 
with  title  to  lands  which  had  passed  from  it  by  approval,  certification  or  patent, 
until  a  reconveyance  by  the  grantee,  or  a  judgment  of  the  proper  court,  vacating 
the  certification,  had  been  obtained. 

September  7,  1891,  your  office  transmitted  to  the  local  office  the 
relinquishment  of  the  State  of  Michigan. 

May  25, 1892,  the  register  and  receiver  rendered  their  decision  in 
favor  of  Dillon,  and  upon  appeal,  your  office  decision  of  January  3, 
1893,  affirmed  the  finding  below.  Subsequently,  on  a  motion  for  review, 
your  office  decision  of  Aprill7, 1893,  reversed  the  prior  decision,  and 
held  that  the  land  became  subject  to  settlement  and  entry  immediately 
upon  the  passage  of  the  act,  supra,  and  accordingly  awarded  the  land 
in  issue  to  Heflerman.    From  this  decision  the  settlers  appealed. 

The  act  under  consideration  (25  Stat.,  1008)  contains,  titter  alia,  the 
following: 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  theretoi  all  lands  heretofore  granted  to  the  State  of  Michigan  by 
virtue  of  an  act  entitled  ''An  Act  making  a  grant  of  alternate  sections  of  the  public 
lands  to  the  State  of  Michigan,  to  aid  in  the  construction  of  certain  railroads  in 
said  State,  and  for  other  purposes",  which  took  effect  June  tliird,  eighteen  hundred 
and  fifty-six,  which  are  opposite  to,  and  coterminous  with  the  uncompleted  portion 
of  any  railroad,  to  aid  in  the  construction  of  which  said  lands  were  grunted  or 
applied,  and  all  such  lands  are  hereby  declared  to  be  a  part  of  the  public  domain : 

The  point  at  issae  is  whether  these  lands  became  subject  to  entry 
immediately  upon  the  passage  of  the  act.  In  McKernan  v.  Baily,  on 
review,  (17  L.  D.,  494)  whilst  this  was  not  passed  upon  directly,  it  is 
evident  that  such  was  assumed  to  be  the  case. 

This  case  is  the  outcome  of  a  mistake  upon  the  part  of  the  local 
officers  as  to  the  meaning  of  your  office  letter  of  March  13,  1889.  Tbey 
were  not  instructed  to  advertise  that  the  land  embraced  within  the 
forfeiture  "would  be",  but  "are",  opened  for  settlement  or  entry. 

It  therefore  becomes  unnecessary  to  consider  what  would  have  been 
the  effect  of  fixing  a  day  subsequent  to  the  xjassage  of  the  act,  on  the 
status  of  the  land,  inasmuch  as  no  such  authority  was  assumed  by 
your  office. 

In  the  absence  of  anything  in  the  act  fixing  a  future  day  for  the 
opening  of  the  land,  and  also  in  the  absence  of  any  regulations  to  that 
effect  by  the  Dei)artment,  there  can  be  no  question  but  what  the  act 
became  operative  immediately,  and  as  the  application  of  Heffermau 
was  prior  to  the  settlements  of  Dillon  and  Edwards,  it  follows  that  the 
laud  must  be  awarded  to  him. 

The  position  taken  by  counsel  that  Hefferman's  application  of  May 
1, 1889,  was  a  waiver  of  that  of  March  6,  should  not  be  sustained. 
This  8tex>  was  taken  only  out  of  an  abundance  of  caution  and  it  would 
not  be  proper  to  hold,  under  the  circumstances,  that  it  was  a  waiver 
of  rights  under  the  first  application. 

The  decision  appealed  from  is  therefore  affirmed. 
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TIMBER  CULTURE  CONTEST— SPECIFIC  CHARGE. 

Gbeenough  v.  Wells. 

A  oontefitant  can  not  take  advantage  of  a  defaalt,  shown  by  the  evidence  to  exist, 
which  is  not  Bpecifically  alleged  in  the  affidavit  of  contest. 

The  government  will  not  require  the  cancellation  of  a  timber  cultare  entry  on  account 
of  a  failure  to  secure  a  growth  of  trees  that  is  not  dne  to  bad  faith  or  negligence. 

Planting  done  in  advance  of  the  time  required  by  the  statute  may  be  regarded  as  in 
duo  compliance  with  the  law,  if  the  land  has  been  properly  prepared  for  the  cul- 
ture of  trees. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9j  1894.  (J.  I.  P.) 

April  16, 1887,  the  defendant  made  timber  culture  entry  No.  8585  of 

the  NW.  J  of  Sec.  4,  T.  IIG  N.,  R.  78  W.,  Pierre,  South  Dakota,  land 

district. 
February  29, 1892,  the  plaintiff  filed  affidavit  of  contest,  alleging,  (1) 

that  William  S.  Wells  has  totally  failed  to  plant  to  trees,  tree  seeds  or 

cuttings  any  part  of  said  tract;  (2)  that  he  has  not  cultivated  any  part 

of  said  tract  for  four  years  last  past;  (3)  that  there  are  now  no  trees 

growing  upon  said  tract;  and  (4)  that  said  tract  was  totally  abandoned 

as  a  timber  culture  entry. 

May  2, 1892,  hearing  was  had  before  the  local  office. 

May  10, 1892,  the  local  officers  rendered  dissenting  opinions.  The 
register  recommended  the  dismissal  of  the  contest,  while  the  receiver 
recommended  the  cancellation  of  the  entry. 

Both  parties  appealed  to  your  office,  which,  on  February  16,  1893, 
affirmed  the  decision  of  the  receiver,  and  held  the  defendant's  timber 
culture  entry  for  cancellation. 

The  defendant's  appeal  from  that  decision  brings  the  case  here. 

The  facts  disclosed  by  the  evidence  are  fairly  set  tbrth  in  your  office 
letter  as  follows — 

It  appeJirs  from  the  record  that  the  land  in  dispute  was  used  by  Mr.  Wells,  in  con- 
nection with  several  thousand  acres  adjoining,  as  a  horse  ranch,  with  the  exception 
of  about  twenty  acres  in  the  extreme  northwest  corner,  which  he  had  fenced,  plowed 
and  planted  to  com  during  the  first  and  second  years  after  entry.  Also  that  the  said 
twenty  acres  were  cultivated  the  third  year;  that  in  the  last  mouth  of  said  year,  ten 
acres  thereof  were  planted  to  tree  seed;  that  in  June  or  July,  1890,  the  entire  twenty 
acres  were  sowed  to  millet,  in  preparation  for  which  the  ten  acres  previously  planted 
to  tree  seeds  was  gone  over  with  a  harrow  to  the  depth  of  two  to  three  Inches. 


The  record  fails  to  show  whether  the  planting  of  millet  on  the  ten  acres  referred 
to,  at  the  time  and  in  the  manner  above  mentioned,  was  beneficial  or  otherwise  to 
the  growth  of  the  tree  seed  x)lanted  on  the  same  tract  a  few  mouths  previous.  It  is 
shown  however  that  the  tree  seed  so  planted  failed  to  grow. 

Burtis  Dickey,  the  brother-in-law  and  agent  of  the  defendant,  testified  that  he 
procure<l  some  tree  seed  in  the  spring  of  1891,  and  hired  one  Joe  Bruette,  to  plant  the 
name  on  five  acres  of  said  tract  prior  to  April  16, 1891.    The  witness  had  no  personal 
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Jmowledge  that  the  plantinfii^  contracted  for,  was  done,  and  seyeral  ^vitnesees  for  the 
oonteBtant  teBtified  that  they  frequently  passed  over  the  tract  in  qncstion  in  the 
spring  of  1891|  and  saw  no  signs  of  cultivation. 

The  first  witness  on  behalf  of  plaintiff  established  substantially  the 
above  state  of  facts;  whereupon  the  defendant  moved  to  dismiss  the 
contest,  on  the  groand  that  the  allegations  of  the  contest  affidavit  were 
disproved,  and  no  default  shown  on  the  part  of  the  defendant.  The 
plaintiff  then  tendered  some  amendments  to  his  affidavit  of  contest, 
which  he  asked  permission  to  make,  and  which  admitted  compliance 
with  the  law  during  the  first  three  years  after  entry,  but  averred  that 
the  seed  planted  the  third  year  did  not  grow ;  that  defendant  did  not 
replant  any  during  the  fourth  year,  and  had  done  nothing  since  the 
third  year's  planting  up  to  filing  affidavit  of  contest  toward  complying 
with  the  timber  culture  law. 

The  motion  to  dismiss  and  the  motion  to  amend  were  both  overruled, 
and  the  plaintiff  continued  the  introduction  of  testimony  which  tended 
principally  to  corroborate  the  evidence  of  the  first  witness.  When 
plaintiff*  rested,  defendant  renewed  his  motion  to  dismiss,  on  the  same 
grounds  as  before,  which  was  again  overruled. 

On  his  appeal  to  your  office  from  the  receiver's  decision  he  alleges  the 
action  of  the  local  office  in  overruling  his  motion  to  dismiss  the  contest 
as  error,  and  in  his  appeal  here  he  alleges  that  your  office  erred  in  not 
considering  and  passing  upon  that  specification  of  error,  which  he  insists 
is  one  of  the  most  important  points  in  the  case. 

Assuming  that  the  first  two  allegations  of  the  affidavit  of  contest 
were  true,  tiie  third  would  follow  as  a  matter  of  course,  as  would  also 
the  fourth*  But  from  the  facts  above  set  forth,  it  is  at  once  seen  that 
the  first  two  allegations  were  disproven,  and  that  the  converse  of  those 
propositions  was  true.  The  receiver  and  your  office  find  the  third  alle- 
gation to  be  true,  not  because  the  first  and  second  defaults  alleged 
were  proven,  but  because  the  tree  seed  planted  the  third  year  did  not 
grow,  and  because  of  the  apparent  default  which  was  established,  viz: 
that  the  defendant  did  not  plant  or  replant  any  trees,  tree  seed  or  cut- 
tings the  fourth  year.  And  the  receiver  and  your  office  hold  that  the 
third  allegation  having  been  established,  ^4t  is  prima  fcune  evidence  of 
default,"  and  therefore  the  burden  is  on  the  defendant  to  show  that  it 
waA  not  because  of  his  negligence,  citing  the  rule  laid  down  in  Phelps 
V.  Bape  (7  L.  D.,  47). 

There  is  no  rule  better  established  than  that  a  contestant  cannot  take 
advantage  of  a  default,  shown  by  the  evidence  to  exist,  which  is  not 
specifically  alleged  in  the  affidavit  of  contest.  Piatt  r.  Yachon  (7  L. 
D.,  408);  Bell  v.  Bolles  (9  L.  D.,  148);  Tyndall  v.  Pruddeu  (13  L.  D., 
527);  Truex  v,  Eaedel  (16  L.  D.,  380);  Alexander  v.  Hamilton  (17  L. 
D.,  452). 

It  follows  therefore  that  the  apparent  default  of  the  fourth  year  not 
being  alleged  in  the  affidavit  of  contest,  can  not  inure  to  the  benefit  of 
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the  plaintiff,  and  that,  so  far  as  he  is  concerned,  if  the  defendant  can 
show  that  the  failure  of  the  third  year's  planting  to  grow  was  not  the 
result  of  negligence  on  liis  part,  it  eliminates  the  plaintiff  from  the  case, 
and  leaves  it  between  the  entry  man  and  the  government  on  the  appar- 
ent default  of  the  fourth  year,  (see  authorities  above  quoted)  provided 
the  fourth  allegation  of  the  contest  affidavit  be  not  established. 

It  is  stated  by  the  receiver  in  his  decision  that  either  of  two  reasons 
account  for  the  failure  to  grow  of  the  tree  seeds  planted  the  third 
year — (1)  because  the  defendant  planted  them  too  deep,  and  (2)  because 
of  the  drought  which  ensued  during  the  season  following  said  planting. 
The  second  reason  would  not  show  negligence  on  thepart  of  the  defend- 
ant. The  first  one  might  show  bad  judgment,  but  does  not  necessarily 
show  bad  faith.  Cropper  v,  Hoverson  (13  L.  D.,  90,  at  91)5  Haffey  v. 
States  (14  L.  D.,  423,  and  authorities  there  cited). 

The  record  shows  beyond  all  question  that  the  ground  planted  to  tree 
seeds  had  been  thoroughly  ploughed  and  cultivated  for  several  seasons 
prior  to  said  planting,  and  was  carefully  prepared  for  the  seed  planted 
therein  during  the  third  year,  and  there  is  no  attempt  to  show  that  said 
planting  was  not  done  in  good  faith  and  in  such  a  manner  as  defendant 
believed  most  conducive  to  the  growth  of  said  seed.  Hence  their  fail- 
ure to  grow  was  not  due  to  any  fault  or  negligence  on  the  part  of 
defendant,  but  to  the  dry  season  which  followed. 

Unless  the  apparant  default  of  the  fourth  year  shows  bad  faith,  as 
between  the  government  and  the  entrymen,  the  entry  will  not  be  can- 
celed. Andrews  v»  Cory  (7  L.  D.,  89) ;  Thompson  v.  Heirs  of  Partridge 
(10  L.  D.,  107). 

It  is  to  be  remembered  that  the  third  year's  planting  was  done  just 
before  the  expiration  of  that  year,  that  is,  just  prior  to  April  16,  1890. 
The  season  following  was  extremely  dry.  It  had  passed  and  the  time 
for  replanting  had  got  by  before  the  failure  of  the  seeds  to  grow  was 
demonstrated,  and  even  then  defendant  may  have  believed  they  would 
sprout  the  season  following.  Had  they  been  planted  a  few  days  after 
the  16th  of  April,  1890,  the  result  would  have  been  the  same.  There 
could  be  no  default  until  the  end  of  the  fourth  year,  because  the  acre- 
age of  planting  required  within  that  time  had  been  done.  True,  it  had 
been  done  in  advance  of  the  time  required  by  the  statute,  but  that  is 
"a  compliance  with  the  law  so  far  as  time  is  of  the  essence  of  the  mat- 
ter, provided  the  land  has  been  broken  and  properly  prepared,"  all 
of  which  was  done  in  this  case.  Grengs  v.  Wells  (11  L.  D.,  460);  Friel 
V.  Bartlett  (12  L.  D.,  502);  Swall  v.  Loeb  (15  L.  D.,  591). 

It  follows,  then,  that  up  to  the  end  of  the  fourth  year  the  law  had 
been  complied  with.  That  being  true,  there  could  be  no  default  until 
after  that  time.  If  there  was  a  failure  of  seeds  to  grow  during  the 
fourth  year,  the  defendant  would  have  the  fifth  year  in  which  to 
replant,  and  an  affidavit  of  contest  filed  before  the  expiration  of  that 
year,  as  was  this  one,  would  not  affect  that  right.    The  evidence  shows 
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that  before  the  expiration  of  the  fifth  year,  but  after  the  filing  of  the 
affidavit  of  contest^  the  tract  planted  to  tree  seeds  was  again  carefully 
prepared  and  planted  to  cuttings  and  tree  seeds.' 

Hence  I  am  of  the  opinion  that  there  is  no  bad  faith  shown  between 
the  entryman  and  the  government,  and  no  showing  that  will  warrant 
the  conclusion  that  the  defendant  has  abandoned  said  tract  as  a  timber 
culture  entry. 

Therefore,  defendant's  motion  to  dismiss  the  contest  should  have 
been  sustained,  and  the  failure  of  your  office  to  pass  on  that  question 
was  error. 

.Your  decision  is  therefore  reversed,  and  the  contest  dismissed. 


cont'bst— bblrnqijishmext^ilesidbncb. 
Peiob  v.  Riley  et  al. 

The  right  of  s  oonteotant  to  be  heard  on  a  charge  of  abandonment  is  not  defeated  b^^ 
a  Bubeequent  relinquishment,  and  intervening  adverse  entry  of  a  third  party, 
even  though  the  relinquishment  is  not  the  result  of  the  contest. 

Residence  on  land  while  it  is  covered  by  the  entry  of  another  does  not  secure  any 
right  as  against  a  contestant  who  institutes  proceedings  to  secure  the  cancella- 
tion of  said  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Lam,d  Office^  October 
(J.  I.  H.)  '        9y  1894.  (J.  W.  T.) 

The  above  cause  is  before  me  on  appeal  from  your  office  decision 
of  September  10, 1892,  affirming  the  decision  of  the  local  officers,  dis- 
missing the  contest  of  Willie  0.  Price,  and  denying  to  him  a  hearing 
to  determine  his  right  to  the  NW.  J  of  Sec.  9,  T.  9  N.,  E.  3  E.,  Okla- 
homa land  district,  Oklahoma  Territory,  as  between  him  and  Charles 
M.  Hodman,  who  had  made  homestead  entry  covering  said  laud;  also 
denying  said  Price's  ap[)lication  to  make  entry  therefor. 

On  September  23,  1891,  Francis  M.  Eiley  made  homestead  entry  for 
the  above  described  tract. 

May  4,  1892,  Willie  0.  Price  initiated  a  contest,  charging  in  his  affi- 
davit that  said  lliley  had  wholly  abandoned  said  tract,  and  failed  to 
establish  his  residence  thereon  since  making  entry. 

On  May  9,  1892,  Eiley's  entry  was  cancelled  by  relinquishment. 

On  May  9, 1892,  Charles  M.  Eodman  made  homestead  entry  for  the 
same  tract,  subject  to  the  rights  of  contestant. 

May  9, 1892,  said  Price  applied  to  make  homestead  entry  for  the  tract, 
having  in  view  the  establishment  of  a  preference  right  of  entry,  arising 
from  the  relinquishment  aforesaid. 

This  application  was  suspended,  to  await  the  result  of  an  order, 
requiring  said  Eodman  to  show  cause  why  his  entry  should  not  be  can- 
celled. 
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On  the  8th  day  of  June,  18925  said  Rodman  filed  his  affidavit^  corrob- 
orated by  John  E.  Oarson,  and  his  motion  to  dismisa  I^rice's  contest. 

The  motion  was  denied,  and  the  parties  were  ordered  to  appear  on 
Jnly  6, 1892,  for  the  purpose  of  allowing  said  liodman  to  make  a  show- 
ing on  the  allegation  that  Riley's  relinquishment  was  not  the  result  of 
Price's  contest.  On  the  said  last  mentioned  day,  Rodman  set  up  the 
following  facts,  in  an  aflSdavit  corroborated  by  John  E.  Carson. 

Ist.  That  at  the  time  the  relinquishment  hereinhefore  mentioned,  was  filed,  this 
affiant  was  a  resident  upon  said  tract,  and  had  improvements  thereon  of  the  value 
of  $300.00.  That  the  same  had  been  settled  upon  and  occupied  by  him,  with  the 
bona  fide  intention  of  taking  the  same  for  a  homestead. 

2d.  That  the  relinquishment  of  Fraucis  M.  Kiloy  was  not  theTesnlt  of  said  con- 
test by  William  C.  Price — said  relinquishment  having  been  executed  March  22,  1892 — 
and  on  the  afternoon  of  that  day,  together  with  the  homestead  application  of  tbis 
affiant,  was  tendered  during  the  business  hours,  to  the  Oklahoma  City  land  office. 
That  owing  to  the  fact  that  the  office  of  register  was  at  that  time  vacant,  said  office, 
and  the  receiver  thereof,  refused  to  receive  said  papers. 

3d.  That  at  the  time  of  the  presentation  of  said  relinquishment,  and  homestead 
application  for  said  tract,  this  affiant  was  informed  by  the  receiver  of  said  office,  that 
his  rights  would  not  be  Jeopardized,  if  settlement  and  improvement  were  made,  and 
oontinued  in  good  faith,  until  such  time  as  said  office  was  again  in  a  condition  to  do 
business,  and  that  if  said  relinquishment  and  homestead  application  were  presented 
within  ninety  days  from  the  time  of  making  such  settlement,  that  affiant's  rights 
would  be  secured.  That,  relying  upon  said  statement,  affiant  immediately  made  set- 
tlement, as  aforesaid,  and  has  continued  the  same  up  to  the  present  time. 

In  answer  to  this,  the  contestant  filed  the  following  statement: 

Now  comes  the  above  named  contestant,  and  says  that  each  and  every  allegation  set 
up  in  the  showing  of  Charles  M.  Rodman,  in  answer  to  citation  of  the  local  office, 
requiring  him  to  appear  and  show  cause  why  his  homestead  entry  for  the  above 
described  tract,  should  not  be  cancelled,  is  true,  and  contestant  admits  that  said  show- 
ing is  sufficient  to  overcome  the  presumption  that  the  relinquishment  of  Fraucis  M. 
Kiley  was  the  result  of  his  contest  herein,  and  now  makes  formal  application  to  the 
honorable  register  and  receiver  of  this  office  to  have  notice  issue  on  his  contest  affi- 
davit against  the  homestead  entry  of  said  Kiley,  and  to  have  said  matter  set  down 
for  hearing,  and  to  be  allowed  to  introduce  evidence  in  support  of  his  charge  made 
in  said  affidavit  of  contest — that  the  said  Francis  M.  Riley  had  wholly  abandoned 
said  tract,  and  wholly  failed  to  establish  his  leaidence  thereon,  for  more  than  six 
months  after  the  date  of  his  said  entry. 

It  seems  that  more  than  six  months  had  elapsed  after  Riley  had 
made  his  entry  when  Price  filed  his  affidavit  of  contest.  Rodman  went 
npon  the  land  while  it  was  covered  by  a  homestead  entry,  and  for  that 
reason  gained  no  rights  by  his  settlement. 

The  admission  by  Price  that  the  relinquishment  of  Riley  filed  by 
Rodman  on  May  9, 1892,  was  not  caused  by  his  contest,  was  not  an 
admission,  as  stated  by  your  office,  that  at  the  time  of  the  filing  of  said 
contest  no  cause  of  action  existed  against  said  entry,  but  was  sirajdy 
an  admission  that  the  action  of  Riley  in  filing  the  relinquishment 
was  not  induced  by  his  contest.  But  although  the  filing  of  the  relin- 
quishment was  not  induced  by  the  contest,  it  did  not  deprive  Price  of 
the  right  to  show  that  the  allegations  contained  in  his  contest  affidavit 
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were  tme,  to  wit,  that  said  Siley  had  wholly  abandoned  said  tract,  and 
had  failed  to  establish  residence  thereon  since  making  said  entry.  This 
filing  was  not  made  nntil  after  service  of  notice  of  contest.  If  the 
statements  therein  made  are  true,  Price's  rights  as  a  contestant  could 
not  be  defeated  by  the  entry  of  Bodman  made  upon  the  filing  of  the 
relinquishment,  and  he  would  be  entitled  to  a  hearing  to  prove  the 
allegation  in  his  contest  that  Siley  had  wholly  abandoned  the  tract,  and 
failed  to  reside  thereon  for  more  than  six  months  after  the  date  of  his 
entry. 

Your  office  decision  )s  therefore  reversed,  and  the  application  of  Price 
for  a  further  hearing  upon  his  contest  will  be  granted. 


HOME8TSAD    ENTRY— AMENDMENT. 

SoBEST  0.  Bell. 

A  homestead  entry  may  be  amended  to  include  an  adjacent  tract  that  was  not  Bm> 
yeyed  at  the  date  of  said  entry  but  was  covered  by  the  original  settlement  claim 
of  the  homesteader. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  P,  1894.  (0.  W.  P.) 

Eobert  C.  Bell  made  homestead  entry  of  lot  3  of  Sec.  4,  and  the  NE. 
J  of  the  NW.  i  and  lot  1  of  Sec.  9,  T.  1  N.,  E.  6  E.,  Oregon  City 
land  district,  Oregon,  on  April  20, 1891. 

On  the  19th  of  October,  1891,  he  filed  in  the  local  office  an  applica- 
tion to  amend  his  entry,  so  as  to  embrace,  in  addition  to  the  land  ' 
therein  described,  the  SE.  i  of  the  N  W.  J  and  the  NE.  i  of  the  SW.  J 
of  Sec.  9,  of  the  same  township  and  range.  On  the  8th  of  October, 
1892,  yoar  office  rejected  his  application.  Bell  appealed  to  the  Depart- 
ment. 

Bell's  original  affidavit  in  snpport  of  his  application,  duly  corrobo-. 
rated,  alleges  that — 

at  the  time  of  making  said  entry  no  more  land  adjacent  to  the  tract  so  entered  was 
available,  for  the  reason  that  it  was  not  sarveyed,  but  was,  subsequent  to  entry  and 
settlement;  surveyed  and  became  subject  to  entry  under  the  land  laws  this  19th  day 
of  October,  1891. 

In  an  additional  affidavit,  which  is  dnly  corroborated,  filed  on  the 
12th  of  November,  1892,  he  alleges  that  he  settled  on  the  land  described 
in  his  entry  April  18, 1891,  and  has  continued  to  reside  thereon  ever 
since;  that  when  he  first  made  settlement  on  said  land,  the  additional 
tract  applied  for  was  claimed  by  him  under,  and  by  virtue  of,  his  set- 
tlement; that  he  intended  from  the  start,  and  from  the  day  he  first 
settled  thereon,  to  enter  the  same  under  the  homestead  laws;  that  it 
was,  from  his  first  settlement,  generally  known  in  that  vicinity  as  part 
of  "Bell's  homestead  claim";  that  the  government  surveyor  was  so 
informed  at  the  time  he  made  the  survey  thereof,  and  that  the  plats 
should  so  indicate. 

1801— VOL  19 12 


178  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

It  appears  that  Bell  settled  upon  land,  part  of  which  was  surveyed; 
and  part  not  surveyed,  and  that  he  cultivated  and  improved  tho  entire 
tract.  After  remaiDing  on  the  surveyed  portion  for  the  full  period  that 
he  could  do  so  before  making  entry,  without  further  delay  rendering  it 
subject  to  the  claim  of  another,  he  made  entry  for  the  surveyed  i)or- 
tion  in  order  to  preserve  his  right.  At  that  time  he  could  not  make 
entry  for  the  other  portion,  because  it  had  not  been  surveyed.  When 
it  was  surveyed,  it  had  been  improved  by  Bell,  in  connection  with  that 
which  had  previously  been  surveyed,  and  the  whole  tract  was  known 
as  "  BelPs  homestead  claim."  Bis  settlement  upon  both  the  surveyed 
and  the  unsurveyed  laud  was  authorized  by  law. 

In  view  of  these  circumstances,  this  is,  in  my  opinion,  clearly  a  case 
in  which  the  settler  ought  to  be  allowed  to  amend.  No  technical  rule 
should  stand  in  the  way  of  allowing  him  to  take  the  land  which  the 
law  clearly  contemplated  that  he  might  take. 

The  application  to  amend  his  entry  is  therefore  allowed,  and  the 
decision  of  your  office  reversed. 


APPLICATION  TO  ENTER-SETTLEMENT  RIGHT. 

FiSTER  V.  BOYEB. 

An  application  to  make  homestead  entry  should  not  be  allowed  where  tlie  prelimi- 
nary  affidavit  is  executed  at  a  time  when  the  land  is  covered  by  the  uncanceled 
entry  of  another. 

The  forcible  ejection  of  one  who  is  lawfully  residing  on  a  tract  of  land  wiU  not  oper- 
ate to  defeat  his  right  as  a  settler  thereon  during  the  period  of  enforced  absence. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9, 1894.  (E.  W.) 

In  the  case  of  Sarah  Fister  t?.  Creed  F.  Boyer,  the  plantiff  appeals 
from  your  office  decision  of  May  28, 1892,  affirming  the  decision  of  the 
local  officers  of  January  6,  1892. 

The  parties  litigant  are  each  seeking  to  acquire  title  under  the  home- 
stead laws  to  the  E  ^  lots  1  and  2  of  the  N  W  J  of  Sec.  6,  T.  21  and  S  i  lot 
1,  SW  i  of  Sec.  31,  T.  22  K,  E.  5  W.,  Ironton  land  district,  Ironton, 
Missouri. 

It  appears  from  the  record  that  on  January  5,  1892,  Sarah  Fister 
made  homestead  application  for  the  land  in  question,  which  was  rejected 
by  the  local  officers,  and  that  Creed  F.  Boyer  appeared  fifteen  minutes 
later  and  made  a  similar  application  which  was  allowed. 

Sarah  Fister  appealed  from  the  decision  of  the  local  office— rejecting 
her  said  application. 

The  local  officers,  in  rejecting  her  application,  did  so  in  obedience  to 
instructions  from  your  office  contained  in  a  letter  under  date  of  January 
2, 1892,  directing  that  Creed  F.  Boyer  be  allowed  to  enter  the  land  on 
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his  meeting  the  usual  requirements  of  the  law  affecting  homestead 
entries. 

It  appears  from  the  record  that  the  land  in  controversy  had  been 
included  in  a  homestead  entry  made  in  1883,  by  one  Aibjah  Westover 
against  which  entry  one  Murphy  had  initiated  contest.  Said  entry  was 
8al>sequently  canceled  by  direction  from  your  office  on  the  2nd  day  of 
January,  1892. 

The  direction  given  to  the  local  officers,  touching  the  rights  of  Boyer, 
is  thus  explained  in  your  office  decision  of  May  2§,  1892. 

This  office  on  January  2d,  1892,  in  the  case  of  Mnrphy  v.  Westover,  Myers  and 
others,  canceled  Aibjah  Westover's  entry  No.  7061,  and  directed  yon  to  aUow  said  C. 
F.  Boyer  to  enter  the  land  on  his  meeting  the  nsaal  requirements  of  the  law  affecting 
homestead  entries. 

The  said  direction  was  made  by  reason  of  the  equities  of  Boyer's  claim  for  the  land, 
he  having  been  a  settler  thereon  and  wrongfully  ejected. 

I  do  not  think  that  such  direction  was  a  sufficient  legal  reason  for 
rejecting  the  application  of  Sarah  Fister,  she  being  the  first  applicant. 
The  application  of  Boyer  has  also  another  infirmity.  His  homestead 
affidavit  was  made  on  the  2d  day  of  November,  1891,  at  a  time  when 
the  land  in  controversy  was  covered  by  the  uncanceled  entry  of  West- 
over.  See  14  L.  D.,  127.  The  affidavit  of  Sarah  Fister,  which  accom- 
panied her  rejected  application  is  void  for  a  like  reason,  having  been 
made  on  the  17th  of  October,  1891. 

The  papers  in  this  case  are  accompanied  by  a  record  which  discloses 
the  fact  that  Sarah  Fist>er  initiated  a  contest  against  the  homestead 
entry  of  Boyer  pendjDg  her  appeal  to  your  office.  Upon  the  hearing 
had  upon  this  contest,  Fister  being  unsuccessful  took  what  is  termed 
a  supplemental  appeal,  which  seems  not  to  have  been  acted  upon. 

In  the  exercise  of  that  supervisory  power  invested  in  the  Department 
by  law,  inasmuch  as  the  case  has  been  heard  on  its  merits,  and  since 
Fister's  application  should  have  been  rejected  on  account  of  the  defects 
above  mentioned,  the  whole  of  the  proceedings  will  be  considered 
together. 

The  testimony  of  Boyer,  taken  on  the  trial  of  the  contest  begun  by 
Fister,  which  does  not  seem  to  be  contradicted,  shows  that  Abijah 
Westover  made  homestead  entry  on  said  land  in  1883,  and  lived  there 
until  his  death  in  December,  1886,  after  which  his  widow,  Hannah 
Westover,  lived  there  until  her  death  in  February,  1888,  and  that 
Boyer,  who  married  the  granddaughter  of  the  said  Hannah,  had  been 
making  his  home  with  the  old  lady  for  three  years. 

After  her  death,  Boyer  continued  to  live  on  said  land  until  March, 
1890,  when  he,  by  some  process  which  he  could  not  understand,  was 
dispossessed  by  force,  by  a  town  constable,  through  a  mandate  of  a  jus- 
tice of  the  peace,  the  plaintiff  being  present  at  the  time. 

Plaintiff  then  took  possession  of  the  land  and  lived  upon  it  until 
March,  1892,  when  she,  in  obedience  to  a  notice  of  Boyer,  peaceably 
abandoned  the  land,  whereupon  defendant  again  went  upon  the  same. 
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and  has  lived  there  ever  since,  and  has  made  valuable  improvements 
thereon. 

Boyer  was  on  the  land  lawfully  when  ejected,  and  giving  him  the 
benefit  of  constructive  possession  of  the  land  during  the  period  cov- 
ered by  his  absence,  after  forcible  ejection  therefrom,  he  was  the  first 
bona  fide  settler  thereon,  after  the  cancellation  of  Westover^s  entry. 

This  being  true,  his  claim  would  have  prevailed  in  a  contest  with 
Sarah  Fister,  even  though  her  application,  being  first  in  order,  had 
been  allowed. 

The  case  will,  therefore,  stand  closed,  and  Beyer's  application  will 
be  allowed. 


SWAMP  LAND  SELECTION— HOMESTEAD. 

PuTTEN  V.  State  of  Minnesota. 

The  State  is  concluded  from  aHBertiDg  a  claim  under  a  swamp  land  selection,  wheie 
it  fails  to  protest  or  ask  for  a  bearing,  after  due  notice  from  a  homestead  claim- 
ant who  submits  proof  establishing  his  allegation  that  the  land  is  not  of  the 
character  granted  to  the  State. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J. I.E.)  9jl894.  (J.  L.) 

I  have  considered  the  appeal  of  Lars  H.Pnttenjfromyonr  office  deci- 
sion of  December  22, 1892,  in  the  case  of  Lars  H.  Putten  v.  State  of 
Minnesota,  reversing  the  decision  of  the  local  officers,  and  dismissing 
Putt^u's  contest,  and  holding  for  cancellation  his  homestead  entry  No. 
12,226  for  the  SB.  J  of  Sec.  17,  T,  120  N.,  E.  41  W.,  of  the  6th  principal 
meridian,  Marshall  laud  district,  Minnesota. 

On  December  28, 1891,  Putten  made  homestead  entry  of  said  land, 
subject  to  swamp  land  selection  for  the  State  of  Minnesota;  and  at  the 
same  time  filed  therewith  a  statement  under  oath,  corroborated  by  two 
witnesses,  that  the  land  in  its  natural  state  is  not  swamp  and  over- 
flowed, and  rendered  thereby  unfit  for  cultivation,  as  required  by  par- 
agraph 1  of  departmental  circular  of  December  13, 1886,  (6  L.  D.,  279), 

On  the  same  day  the  local  officers,  by  registered  letter,  notified  the 
governor  of  the  State  of  Minnesota,  as  required  by  the  2d  paragraph 
of  said  circular.  Keceipt  of  said  letter  was  acknowledged  by  the 
governor  on  December  31, 1891,  over  his  own  signature,  and  he  took 
notice  that  the  usual  sixty  days  was  allowed  the  State  to  protest 
against  the  allowance  of  said  entry,  and  to  demand  a  hearing  to  deter- 
mine the  character  of  said  tract.  A  copy  of  the  notice  sent  to  the 
governor  was  posted  in  the  local  office  for  sixty  days,  beginning  on 
December  28, 1891. 

The  State  of  Minnesota,  although  duly  notified,  failed  to  object  to 
the  perfection  of  said  entry,  or  to  present  any  protest  against  the  same. 
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or  to  apply  for  a  hearing  to  prove  the  swampy  character  of  said  land, 
as  required  by  the  4th  paragraph  of  said  circular. 

Nevertheless,  the  local  officers,  on  April  27, 1892,  issued  a  notice^ 
Bxiinmoniug  both  parties  to  appear  at  their  office  on  July  6, 1892,  to 
respond  and  furnish  testimony  to  determine  the  swampy  or  non-swampy 
character  of  said  tract.  A  copy  of  said  notice  was  sent  by  registered 
letter  to  the  governor  of  Minnesota,  who  received  it  May  1, 1892.  It 
was  also  duly  posted  in  the  local  office. 

On  July  6, 1892,  Putten  appeared  with  his  witnesses,  and  their  testi- 
mony was  taken.    The  State  of  Minnesota  did  not  appear. 

On  July  7, 1892,  the  local  officers  rendered  their  joint  decision,  recom- 
mending that  the  selection  of  the  State  of  Minnesota  of  the  tract 
involved  be  cancelled,  and  that  the  homestead  entry  of  Putten  remain 
intact,  and  allowing  thirty  days  for  appeal  to  the  General  Land  Office. 

Notice  of  said  decision  was  sent  to  the  governor  of  Minnesota,  and 
was  received  by  him  on  July  11, 1892.    And  no  appeal  was  taken. 

On  December  22, 1892,  your  office,  of  its  own  motion,  reversed  the 
decision  of  the  local  officers,  and  held  Putteu's  homestead  entry  for 
cancellation,  subject  to  his  right  of  appeal.  Putten  has  appealed  to 
this  Department. 

The  action  of  your  office  in  this  case  is  based  upon  a  mistake  as  to 
what  the  records  of  your  office  show.  The  list  No.  2,  of  the  Litchfield 
land  district  series,  which  was  certified  to  the  governor  of  Minnesota  on 
June  19, 1873,  contained  in  the  aggregate  8,929.82  acres,  and  did  not 
include  the  SB.  J  of  Sec.  17,  T.  120  N.,  E.  41  W.,  involved  in  this  con- 
test. 

When  the  governor  received  the  first  notice  in  this  case,  he  doubt- 
less caused  the  list  No.  2,  then  in  possession  of  his  officers,  to  be 
examined,  and  discovered  that  the  land  in  contest  had  not  been  certi- 
fied to  the  State.  Therefore  he  made  no  objection,  presented  no  pro- 
test, and  applied  for  no  hearing,  and  thereby  intelligently  consented 
that  his  State  should  "  be  deemed  concluded  from  thereafter  asserting 
a  claim  to  the  land,  under  the  swamp  land  grant",  as  prescribed  by 
the  4th  paragraph  of  the  circular  aforesaid.  Therefore  he  disregarded 
the  notice  of  the  hearing,  and  did  not  appear,  and  also  the  notice  of 
the  decision  of  the  local  officers,  and  did  not  appeal. 

The  records  of  your  office  show  that  this  quarter  section  of  land  in 
contest  has  never  been  certified  to  the  State  under  the  swamp  land 
grant  of  March  12, 1860,  nor  under  the  railroad  grant  of  March  3, 1857. 

The  State  of  Minnesota  elected  to  take  the  field  notes  of  the  govern- 
ment surveys  as  the  basis  for  selections  of  swamp  lands;  and  therefore 
under  the  6th  paragraph  of  said  circular  the  burden  of  proof  would  be 
upon  Putten  at  the  hearing  of  a  proper  coutest. 

After  careful  examination  of  the  testimony  in  this  case,  I  find  that 
Patten  proved  that  the  land  in  contest  in  its  natural  state  was  not 
6?ramp  and  overflowed  land,  made  unfit  thereby  for  cultivation.    Said 
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testimony  is  corroborated  by  the  field  notes  of  the  government  survey 
of  said  township,  approved  by  the  surveyor- general  on  November  28, 
1866.  The  State  of  Minnesota  is  concluded  from  asserting  a  claim  to 
said  land  under  the  swamp  land  grant. 

Your  office  decision  is  hereby  reversed,  and  the  decision  of  the  local 
officers  is  affirmed. 


HOMESTEAD  ENTRT— ACT  OF  JUNE  16,  1880. 

Frew  t?.  Butler's  Heiss. 

A  puTohase  nnder  section  2,  act  of  Jane  15, 1880,  should  not  be  aUowed  pending  con- 
test against  the  original  entry,  bat  a  purchase  so  allowed  may  stand  subject  to 
the  exercise  of  the  preferred  right  of  the  contestant.  A  subsequent  pre-emption 
.  filing  for  the  land  by  the  contestant,  who  is  not  qualified  to  exercise  the  pre- 
ferred right,  will  not,  propria  vigore,  effect  a  cancellation  of  the  cash  entry  and 
open  the  land  covered  thereby  to  appropriation  by  other  applicants. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9y  1894.  (P.  W.  C.) 

I  have  considered  the  appeal  by  Joseph  Frew  from  your  office  decision 
of  June  18, 1892,  sustaining  the  action  of  the  local  officers  in  rejecting 
his  homestead  application  for  the  X.  J  N W.  J,  Sec.  32,  T.  5  N.,  E.  2  W., 
Salt  Lake  City  land  district,  Utah,  tendered  October  3, 1891. 

On  March  12,  1880,  Wm.  H.  Butler  made  homestead  entry  No.  4691, 
for  the  land  in  question,  against  which  James  Everett  initiated  a  con- 
test March  17, 1887,  alleging  abandonment. 

During  the  pendency  of  this  case,  to  wit,  on  June  18,  1887,  Wm. 
Butler,  as  the  legal  heir  of  Wm.  H.  Butler,  deceased,  purchased  the 
land  under  the  provisions  of  section  2  of  the  act  of  June  15,  1880, 
and  cash  certificate  No.  3134  issued  to  him  same  day. 

From  this  action  the  contestant  (Everett)  appealed,  and  by  your 
office  decision  of  November  8, 1887,  the  local  officers  were  directed  to 
reinstate  Everett's  contest. 

Trial  was  had  upon  said  contest,  resulting  in  favor  of  the  contestant, 
under  which  the  homestead  entry  by  Wm.  H.  Butler  was  canceled,  but 
the  cash  entry  was  allowed  to  stand  subject  to  the  exercise  of  the  pre- 
ferred right  of  entry  in  the  contestant,  Everett. 

On  June  17, 1887,  Everett  filed  an  application  to  file  pre-emption 
declaratory  statement  for  this  land,  alleging  settlement  June  16,  1887. 

Upon  the  termination  of  his  contest  this  application  was  returned  to 
Everett  advising  him  of  his  preferred  right  of  entry. 

It  was  returned  to  the  local  officers  on  October  3, 1891,  with  an  affi- 
davit by  Everett  to  the  effect  that  he  had  made  no  other  tender  of  an 
application  to  file  pre-emption  declaratory  statement  since  June  16, 
1887,  and  that  he  had  not  entered  or  filed  upon  public  land  since  August 
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'  80, 1890,  in  quantity  such  that  added  to  the  land  in  question,  would 
exceed  three  hundred  and  twenty  acres.  His  filing  was  accepted  and 
went  to  record  as  declaratory  statement  T^o.  11,992. 

Accompanying  the  application  by  Everett  was  filed  a  homestead 
application  by  Joseph  Frew,  being  the  application  under  consideration, 
which  was  rejected  by  the  local  officers  for  conflict  with  the  cash  entry 
ISTo.  3134,  before  referred  to,  and  Frew  appealed. 

On  October  10, 1891,  Wm.  Butler  filed  a  protest  against  accepting 
Frew^s  homestead  application  and  moved  the  cancellation  of  Everett's 
filing.    The  grounds  alleged,  in  substance,  being  as  follows: 

It  is  alleged  that  Everett  never  made  settlement  on  the  land  on  June 
16, 1887,  or  at  any  other  time  up  to  the  date  of  his  filing;  that  for  more 
than  three  years  preceding  said  filing  he  had  not  resided  in  the  terri- 
tory of  Utah,  but  resided  in  Idaho,  and  a  transcript  from  the  records 
of  the  office  at  Blackfoot,  Idaho,  shows  that  James  Everett  made  home- 
stead entry  No.  2308,  April  24, 1887,  for  the  NE.  J,  Sec.  20,  T.  3  N.,  B. 
38  B.,  Idaho;  that  Joseph  Frew  is  a  relative  of  Everett's  and  that  the 
filing  of  Everett's  application  was  in  the  interest  of  Frew,  it  being  pro- 
posed thereby  to  secure  the  cancellation  of  Butler's  cash  entry  to  the 
end  that  Frew  might  make  entry  of  the  land. 

Tour  office  decision  upon  the  record  as  made,  sustained  the  rejection 
of  Frew's  application  and  directed  that  Everett  be  summoned  to  show 
cause  why  his  filing  should  not  be  canceled. 

It  is  upon  Frew's  appeal  that  the  case  is  brought  before  this  Depart- 
ment. 

The  appeal  does  not  deny  the  allegations  contained  in  Butler's  pro- 
test but  urges  that  upon  the  assertion  of  claim  by  Everett,  under  his 
contest,  that  Butler's  cash  entry  became  extinguished  and,  as  Everett's 
filing  was  no  bar  to  an  entry,  that  his  (Frew's)  application  under  the 
homestead  law  should  have  been  allowed. 

It  has  been  repeatedly  held  by  this  Department  that  it  is  error  to 
allow  purchase  of  an  entry  under  the  act  of  June  15, 1880,  pending 
contest,  but  purchases  so  allowed  have  always  been  permitted  to  stand 
subject  to  the  right  of  the  contestant. 

In  the  present  case,  it  appears  that  during  the  contest,  the  contest- 
ant left  the  territory  and  made  a  homestead  entry  in  Idaho,  which  was 
unperfected  at  the  date  of  final  decision  on  his  contest. 

He  was  therefore  unable  to  avail  himself  of  the  fruits  of  his  contest 
as  he  could  not  hold  two  claims  under  the  settlement  laws  at  one  and 
the  same  time;  further,  to  make  a  valid  filing  it  was  necessary  that  it 
be  preceded  by  settlement. 

It  is  alleged  that  he  never  made  settlement  upon  the  land  in  ques- 
tion prior  to  filing,  and  it  would  seem  that  his  only  purpose  in  return- 
ing to  file  for  the  land  was  to  secure  the  cancellation  of  Butler's  cash 
eDtry,  in  the  interest  of  his  relative  Frew. 


184  DECISIONS  RELATING  TO   THE  PUBLIC  LANDS. 

The  filing  of  Everett's  declaratory  statement  did  not  prapri  vigors 
cancel  Butler's  cash  entry,  consequently,  in  the  rejection  of  Frew's 
homestead  application  no  error  was  committed. 

Yoor  office  decision  is  sustained. 


BAILBOAI>  GRANT—PREFEBENCB  BIGHT— HOBISSTEAD. 
BiNDA  V.  KOBTHEBN  PAOEPIO  B.  B.  Oo«  ET  AL. 

An  nnezpired  pre-emption  filing  existing  at  the  date  of  withdrawal  on  general  route 
excepts  the  land  covered  thereby  from  the  operation  of  said  withdrawaL 

Land  embraced  within  the  occapancy  of  a  qualified  pre-emptor  at  the  date  of  defi- 
nite location  is  excepted  from  the  operation  of  the  grant,  whether  the  Bettler 
then  sought  to  secure  title  from  the  company  or  the  goYernment. 

An  agricultural  claimant  who  secures  the  cancellation  of  a  mineral  claim  is  entitled 
thereby  to  a  preferred  right  of  entry. 

The  right  to  make  a  second  homestead  entry  under  the  act  of  March  2, 1889^  can  not 
be  exercised  in  the  presence  of  an  adverse  claim  arising  prior  to  the  passage  of 
said  act. 

Secretary  Smith  to  (he  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  P,  1894. 

This  record  presents  the  separate  appeals  of  the  Northern  Pacific 
Bailroad  Company  and  Alexander  Majors,  from  your  office  decision 
dated  July  9, 1892,  in  the  case  of  Yenzel  0.  Binda  v.  Northern  Pacific 
B.  R.  Co.,  and  Alexander  Majors,  involving  the  SB.  J  of  SB.  J,  Sec.  13, 
T.  10  N.,  B.  4  W.,  Helena,  Montana. 

The  facts  are  fully  set  out  in  said  decision  and  need  not  be  restated 
in  detail. 

The  tract  in  question  fell  within  the  limits  of  the  grant  to  the  North- 
ern Pacific  R.  R.  Co.,  "  the  withdrawal  of  lands  for  the  benefit  of  which 
became  eflPective  February  21,  1872."  The  line  of  said  company's  road 
opposite  said  land  was  definitely  located  July  6, 1882.  At  the  date  of 
said  withdrawal,  the  land  was  embraced  in  the  pre-emption  declaratory 
statement  of  Charles  L.  Bellrive,  filed  January  25, 1869,  alleging  settle- 
ment same  day,  and  in  the  pre-emption  declaratory  statement  of  James 
E.  Owens,  filed  June  21,  alleging  settlement  June  18, 1869. 

The  land  wa«  also  embraced  in  the  mineral  application  of  Carl  Klein- 
Schmidt,  filed  in  July,  1881.  Binda  and  the  Northern  Pacific  B.  B,  Co. 
filed  protests  agiiin^t  this  application  and,  in  June,  1888,  a  hearing  was 
had  thereon.  Thereupon  the  local  officers  recommended  the  cancella- 
tion of  said  application.  This  ruling  was  affirmed  by  your  office  May 
24, 1889,  and  ^^  the  case  closed  so  far  as  the  minercd  applicants  were 
concerned." 

The  company  having  applied  to  list  the  land,  and  Binda  to  enter  it, 
a  hearing  to  determine  its  status  at  the  date  of  said  withdrawal  and  at 
the  date  of  said  definite  location,  was  had  at  the  local  office,  July  30, 
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1880.     The  company  and  Binda  then  appeared  and  submitted  testi- 
mony. 

After  said  hearing  and  before  a  decision  by  the  local  officers,  to  wit, 
on  August  2y  1889,  Minors  applied  to  make  homestead  entry  for  the 
land,  under  the  second  section  of  the  act  of  March  2, 1889  (25  Stat., 
854).  Along  with  his  application  Majors  filed  affidavits  showing  that^ 
with  his  family,  he  had  resided  on  the  land  since  1882,  cnltivatiDg  and 
improving  the  same.  He  also  applied  to  contest  any  applications  for 
the  land. 

On  January  18, 1890,  the  register  and  receiver,  without  passing  on 
the  rights  of  Majors,  rendered  their  joint  opinion  that  the  mineral 
application  of  Kleinschmidt,  subsisting  at  the  said  date  of  definite 
location,  excepted  the  land  from  the  grant,  and  that  the  application 
of  Hinda  should  be  allowed. 

The  company  appealed;  whereupon  your  office,  by  its  said  decision, 
affirmed  the  ruling  below  and  held  for  cancellation  the  company's  list- 
ing of  the  land,  which  it  appears,  was  erroneously  allowed  pending  the 
proceedings  hereinbefore  outlined. 

Tour  office  then  held  that,  by  reason  of  the  homestead  entry  which 
Majors  made  December  9, 1886,  for  other  land  in  the  Helena  district, 
and  relinquished  April  1, 1890,  he  was,  in  August,  1889,  the  date  of  his 
application  to  enter  the  land,  disqualified  to  make  entry  under  the  act 
of  1889  {8upra)y  and  that  Rinda's  prior  application  must  prevail. 

Your  office,  accordingly,  rejected  Msgors'  application  and  allowed 
that  of  Einda. 

The  action  of  your  office  in  rejecting  the  railroad  company's  claim  is 
clearly  correct.  The  unexpired  pre-emption  filings  subsisting  at  the 
date  of  withdrawal,  served  to  except  the  land  from  the  operation  thereof 
(Northern  Pacific  R.  R.  Co.  v.  Stovenour,  10  L.  D.,  546),  and  the  evi- 
dence shows  that,  since  April,  1882,  that  is,  prior  to  the  definite  loca- 
tion of  the  company's  line  of  road.  Majors  had  lived  on  the  land  con- 
tinuously, and  that  he  was  a  qualified  pre-emptor.  Majors'  settlement 
prior  to  and  at  the  date  of  definite  location  excepted  the  laud  from  the 
grant  regardless  of  the  question  whether  he  then  sought  to  acquire  it 
from  the  government  or  the  company.  Northern  Pacific  R.  R.  Go.  v, 
McCrimmon  (12  L.  D.,  654). 

This  being  so,  it  is  unnecessary  to  consider  the  effect  of  Kleinschmidt^s 
mineral  application. 

As  between  Rinda  and  Majors,  I  also  concur  in  the  conclusion 
reached  by  your  office.  The  cancellation  of  the  mineral  application, 
which  covered  the  land,  was  brought  about  by  the  protests  of  Rinda 
and  the  company,  and  the  company's  claim  being  eliminated  from  the 
case,  Rinda  is  entitled  to  the  preference  right,  arising  from  such  can- 
cellation. Domer  v.  Yanghu  (16  L.  D.,  8).  And  Rinda's  application 
pending  at  the  date  (May  24, 1889)  when  the  mineral  application  was 
eanceled,  undoubtedly  gave  him  an  adverse  claim  to  the  laud. 
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It  follows  that  Msgors,  despite  his  settlement  and  residence  thereon, 
cannot,  in  the  presence  of  such  adverse  claim,  be  permitted  to  exercise, 
as  he  asks  in  his  application,  the  right  to  make  a  second  homestead 
entry  nnder  the  act  of  1889  {supra).  Talmadge  v.  Groikshank,  15,  L. 
D.,  139. 

The  judgment  of  your  office  is  affirmed. 


REINSTATEMENT— INTERVENING  CIjAIM. 

United  States  et  al.  v.  Hanley  et  al. 

An  entry  should  not  be  reinstated  in  the  interest  of  a  transferee  who  is  negligent  in 
prosecuting  his  claim,  and  where  in  consequence  of  such  negligence  advene 
rights  have  intervened. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  P,  1894.  (P.  J.  0.) 

The  land  involved  in  this  appeal  is  the  F.  i  of  the  NE.  ^  and  the  N". 
i  of  the  N  W.  i  of  Sec.  19,  T.  102  N.,  R.  62  W.,  Mitchell,  South  Dakota, 
land  district. 

It  appears  that  Mary  Jane  Hanley  made  homestead  entry  of  said 
tract  May  9, 1879,  and  on  July  14, 1880,  made  commutation  proof  and 
final  entry.  On  September  22,  1884,  the  report  of  a  special  agent 
showed  non-compliance  with  the  law  in  regard  to  residence  and  culti- 
vation of  the  tract,  and  conveyances  of  the  same  by  the  entryman  on 
the  day  the  entry  was  made— one  a  deed  and  the  other  a  mortgage — 
and  also  showed  that  the  title  then  vested  in  John  0.  Gates,  by  reason 
of  other  convey  aueea.  These  latter  facts  were  gleaned  from  the  records. 
The  agent  also  reported  that  the  whereabouts  of  Gates  could  not  be 
ascertained. 

Said  entry  was  ordered  suspended  by  your  oflftce  letter  of  October  11, 
1884,  and  a  bearing  ordered  under  <<  the  terms  of  departmental  circular 
of  August  6, 1884"  (11  L.  D.,  161).  Hearing  was  had  before  the  local 
officers  July  22, 1885,  service  being  had  on  Hanley  by  publication. 
She  made  default,  and  the  register  and  receiver,  after  taking  the  testi- 
mony  of  three  witnesses,  held  her  entry  for  cancellation.  Your  office 
affirmed  their  action  October  26, 1885. 

On  August  9, 1886,  an  attorney  in  this  city  entered  his  appearance 
for  Gates  in  your  office,  but  asked  no  relief  of  any  kind.  At  the  same 
time  he  filed  an  affidavit  made  by  Gates,  in  which  he  swears  that  '<  at 
the  time  all  the  proceedings  were  had  for  such  cancellation  by  the  Com- 
missioner of  the  General  Land  Office"  he  was  "the  party  in  interest,'' 
<'  and  that  I  am  still  such  party  in  interest."  No  action  seems  to  have 
been  taken  by  your  office  on  this. 

Again,  on  July  15, 1892,  another  firm  of  attorneys  filed  an  abstract 
of  title  of  the  land,  showing  title  in  Gates;  also  his  affidavit  again  stat- 
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ing  that  &ct.  They  ask  that  the  entry  be  reinstated,  alleging  that  the 
<^  mortgagee  in  this  case  never  had  any  notice  of  the  said  cancellation, 
and  was  not  aware  that  the  entry  was  canceled  for  many  years  after- 
wards," and  request  '^  that  your  office  investigate  this  case  thoroughly 
before  passing  upon  the  questions  involved." 

The  abstract  not  having  been  certified  to,  your  office,  on  September 
8,  1892,  advised  the  attorneys  <^that  before  your  request  can  be  con- 
sidered by  this  office,  you  will  be  required  to  file"  one  with  a  proper 
certificate.  On  December  5,  following,  a  duly  certified  abstract  was 
filed,  and  your  office,  by  letter  of  January  21, 1893,  ordered  that  the 
Hanley  case  be  reinstated,  on  the  ground  that  Gates  had  not  had  notice 
of  the  proceedings  against  said  entry.  It  seems  that  one  Charles  1^« 
Draper  had  filed  his  pre-emption  declaratory  statement  for  said  tract 
February  24, 1890,  and  on  receipt  of  notice  of  your  said  office  decision 
reinstating  the  Hanley  entry,  he  appealed  to  the  Department. 

It  will  be  observed  thnt  Gates  has  not  claimed  that  he  did  not  have 
notice  of  the  proceedings  for  the  cancellation  of  the  Hanley  entry.  He 
makes  no  showing  that  the  judgment  rendered  was  in  any  way  errone- 
ous, or  that  there  was  any  defense  to  the  charge.  (Manitoba  Mortgage 
Company,  10  L.  D.,  566.) 

The  only  thing  that  is  charged  is  that  the  mortgagee  did  not  have 
notice  of  the  proceedings.  The  abstract  shows,  however,  that  satis- 
faction  of  the  mortgage  was  entered  of  record  August  9,  1882,  which 
was  almost  two  years  before  the  hearing  was  ordered  or  the  investi- 
gation and  report  of  the  special  agent  was  made.  So  that  it  is  difficult 
to  understand  any  necessity  for  notice  to  the  mortgagee. 

Again,  he  was  guilty  of  great  laches  in  prosecuting  his  case,  and  in 
the  meantime  adverse  rights  have  intervened.  He  certainly  knew  of 
this  judgment  when  he  presented  his  first  affidavit  in  August,  1886. 
He  did  not  seek  any  relief  then ;  his  attorney  simply  filed  his  appear- 
ance and  Gates'  affidavit  setting  forth  his  interest.  Thus  the  matter 
rested  for  six  years,  until  July,  1892,  when  the  present  proceedings 
were  instituted.  In  the  meantime  there  have  been  two  or  three  dif- 
ferent entries  and  filings  on  the  land,  and  one  contest  prosecuted  to  a 
successful  termination,  this  appellant  thereby  earning  a  preference 
right  of  entry. 

Your  Judgment  is  therefi)re  reversed,  and  Gates'  proceeding  dig- 
missed. 


188  DECISIONS  RELATING   TO  THE  PUBLIC  LANDS. 

RAILBOAD  GRANT— MUTBBAL  LANB. 

Babden  et  al.  v.  Nobthebn  Pao.  B.  R  Go. 

Though  the  mineral  character  of  a  tract  is  admitted  by  the  railroad  company,  in  a 
Jadicial  proceeding  instituted  for  the  possession  thereof  by  the  company,  yet  the 
Department,  in  the  administration  of  the  law,  is  required  to  determine  the  actaal 
character  of  the  land  in  question. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  L  H.)  9y  1894.  (F.  W.  O. 

I  have  considered  the  appeal  by  the  Northern  Pacific  B.  B.  Co.,  from 
your  office  decision  of  November  28,  1891,  holding  that  the  lauds 
embraced  in  the  following  lode  mineral  locations  were  excepted  from 
the  operation  of  its  grant,  namely,  Yanderbilt,  Four  Jacks,  Ohauncey 
Dei)ew,  New  York  Central  and  Hudson  Eiver  lode  mining  claims,  being 
ofiicially  designated  as  lots  numbered  68, 72,  73,  74  and  75. 

The  lands  embraced  in  said  locations  form  a  compact  body  of  land 
nearly  square,  comprising  the  gi-eater  part  of  the  S.  i  of  the  NW.  J 
and  N.  i  SW.  J,  Sec.  27,  T.  10  N.,  R.  4  W.,  Helena  land  district,  Mon- 
tana. 

Said  section  is  within  the  primary  limits  of  the  grant  for  said  com- 
pany as  adjusted  to  the  map  of  definite  location  filed  July  6, 1882,  and 
were  listed  by  the  company  on  account  of  its  grant  November  8, 1886, 
per  list  No.  13, 

It  appears  that  said  lode  claims  were  located  and  the  location 
notices  recorded  in  1888  and  1889. 

.  On  October  19, 1889,  l^ichard  P.  Barden,  on  behalf  of  himself,  Wm. 
Muth,  Jas.  E.  Boyce  and  Ada  F.  Boyce  made  application  for  patent  on 
said  lode  mining  claims  and  on  December  21,  following,  submitted  an 
affidavit  alleging  that  the  lands  embraced  in  said  lode  claims  were 
mineral  in  character  and  for  that  reason  excepted  from  the  company's 
grant. 

Thereupon  hearing  was  ordered  at  which  both  the  lode  claimants 
and  the  company  were  represented  and  testimony  was  off'ered  by  both 
parties. 

From  a  consideration  of  the  evidence  at  said  hearing  the  local  officers 
were  of  the  opinion  that  the  laud  embraced  in  the  Hudson  River,  Four 
Jacks,  Ohauncey  Depew  and  New  York  Central  lode  claims  are  not 
shown  to  be  mineral  in  character  and  application  tor  patent  as  to  them 
was  therefore  rejected,  but 

that  the  Vanderbilt  is  so  far  shown  to  he  mineral  as  to  come  within  the  meaning 
of  the  term  mineral  lands  as  used  in  the  granting  act,  and  that  the  application  for 
patent  for  said  claim  or  lode  should  he  allowed  and  S.  S.  selection  list  No.  18|  he 
canceled  to  that  extent. 

Upon  appeal  your  office  decision,  upon  a  consideration  of  the  evi- 
dence, held  the  same  to  be  sufficient  to  warrant  the  finding  that  all  of 
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fhe  land  involved  in  this  controversy  is  mineral  land  within  the  mean- 
ing of  that  term,  as  used  in  the  act  granting  land  to  the  l^orthem  Paci- 
fic Railroad  Company. 

From  said  decision  the  company  appealed  to  this  Department. 

In  its  appeal  it  urges:  first,  that  there  has  not  been  sach  a  discov- 
ery of  mineral  on  the  lands  embraced  in  these  locations  as  would  war- 
rant bringing  the  same  within  the  exception  from  its  grant  and  second, 
that  if  deemed  to  be  mineral  lands  within  the  meaning  of  the  grant  to 
the  said  company,  that  the  discoveries  were  made  after  its  right  attached, 
by  the  filing  of  its  map  of  location,  and  can  not  therefore  aftect  its  rights 
to  the  same  under  said  grant. 

It  appears  that  during  the  pendency  of  the  case  under  consideration; 
the  company  brought  an  action  against  these  defendants,  who  have 
applied  for  patents,  for  the  possession  of  the  lands  in  question,  urging 
its  right  thereto  under  its  grant  made  by  the  act  of  July  2, 18G4  (13 
Stat.,  365). 

Said  case  has  been  continuously  prosecuted,  resulting  in  a  decision 
of  the  United  States  supreme  court  under  date  of  May  26  last  (152 
XJ.  S.,  288),  in  which  the  demurrer  to  the  company's  bill  was  sustained, 
with  directions  that  judgment  be  entered  in  favor  of  the  mineral 
locators. 

In  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Field,  in  said 
case,  it  is  stated: 

The  lots  are  there  conceded  to  be  mineral  land  and  the  grant  of  the  government 
applies  in  terms  only  to  lands  other  than  mineral. 

Again,  it  is  stated  in  said  opinion: 

The  action  being  for  the  possession  of  lands  conceded  to  be  mineral  under  the  act 
of  July  2,  1864,  it  would  seem  that  the  simple  reading  of  the  granting  clause  and  its 
proviso  and  the  joint  resolation  mentioned,  would  be  a  sufficient  answer  to  the 
complainant  and  a  sufficient  reason  to  sustain  the  demurrer  without  further  con- 
sideration, bat  the  plaintiff's  counsel  appears  to  find  in  the  fact  which  they  allege, 
that  the  lands  were  not  known  to  be  mineral  at  the  time  the  plaintiff,  by  the  definite 
location  of  the  line  of  its  road,  was  enabled  to  identify  the  sections  granted,  a  suffi- 
cient ground  to  avoid  the  limitations  of  the  grant  and  the  provisions  of  the  proviso 
and  Joint  resolation. 

It  would  seem,  therefore,  that  in  said  proceedings  it  was  admitted 
by  the  company  that  the  lands  in  question  were  mineral  in  character, 
but  it  was  sought  to  defeat  these  applicants'  right  to  develop  the 
property  upon  the  ground  that  the  discovery  of  mineral  was  not  made 
until  after  the  definite  location  of  its  road. 

The  testimony  taken  at  the  hearing  before  the  local  officers  in  the 
case  under  consideration,  shows  that  the  only  improvements  made  by 
the  mineral  claimants  upon  the  Four  Jacks,  Ohauncey  Depew,  New 
York  Central  and  Hudson  river  lode  claims,  consist  of  a  discovery 
shaft  in  each,  four  feet  deep,  valued  at  about  $10.  Upon  the  Yander 
hilt  claim  the  improvements  made  have  been  extensive,  but  the  local 
officers,  after  a  personal  examination  of  the  premises,  were  of  the  opin- 
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ion  that  the  workings  on  the  said  Yanderbilt  claim  could  be  of  no  pos- 
sible aid  in  the  development  of  the  other  claims* 
Upon  this  question  their  opinion  states : — 

An  examination  and  inspection  of  the  land  by  the  Reg.  and  Beo.  April  17, 1891^ 
after  dne  notice  to  and  accompanied  by  representatives  of  both  parties,  discloses 
that  the  ^' Yanderbilt '' lies  npon  a  high  hill,  sloping  from  tnnnel  No.  5,  east  and 
west  to  the  end  lines,  and  north  to  the  side  line.  The  **  Four  Jacks"  on  the  west  of  a 
line  drawn  from  cor.  No.  1,  diagonally  to  comer  No.  4,  also  lies  on  the  slope  of  a  hill, 
facing  north  and  east.  The  ^'N.  Y.  Central ''  east  of  a  line  drawn  from  cor.  No.  1, 
diagonally  to  cor.  No.  3,  also  lies  on  a  hill  sloping  north  and  west.  The  remainder 
of  the  two  claims  last  named  and  the  ''Channcey  Depew"  and  "  Hudson  Biyer''  lie 
on  comparatively  smooth  or  level  ground  sloping  north,  opening  into  the  adjacent 
valley  and  forming  a  smaU  cove  or  valley,  containing  55  or  60  acres,  surrounded  and 
sheltered  by  the  hills  mentioned.  Since  the  hearing,  each  of  the  claims  had  been 
further  developed  by  shafts  or  cuts,  to  the  extent  of  from  12  to  16  feet.  The  work- 
ings on  the  ''  Yanderbilt ''  aUeged  to  be  for  the  common  benefit  of  all  the  claims  lie 
high  up  on  the  hill,  above  aU  the  other  claims,  consisting  of  tunnels  which  lead 
directly  away  from  all  the  other  claims,  and  by  no  possibility  could  they  aid  in  the 
development  of  the  other  claims. 

Upon  the  record  before  me,  made  at  said  hearing,  it  can  not  be  held 
that  the  lands  embraced  in  all  of  said  locations  are  mineral  lands 
within  the  meaning  of  the  act  making  the  grant  to  said  company,  and 
while  it  appears  that,  in  the  action  brought  for  possession  of  the  lands, 
the  company  admitted  that  they  were  miueral  in  character,  yet  it 
remains  for  this  Department,  in  the  administration  of  the  laws,  to 
determine  the  character  of  the  land,  and  to  see  that  the  requirements 
are  complied  with. 

In  the  case  before  the  court,  before  referred  to,  it  was  held  that  the 
grant  for  this  company  does  not  pass  title  to  mineral  lands,  CYen  though 
the  discoYcry  of  mineral  be  made  after  the  definite  location  of  the 
road,  and  in  the  abuence  of  a  patent  it  can  not  maintain  an  action 
brought  for  i)ossession  as  against  those  engaged  in  mining  the  land. 

The  land  officers  report  that  the  locators  had  made  further  improve- 
ments at  the  time  they  examined  the  land,  which  was  subsequent  to 
the  hearing,  and  while  the  proof  offered  is  not  deemed  sufficient  to 
warrant  the  issuing  of  patent  upon  said  lode  claims,  yet,  in  view  of  all 
the  circumstances,  I  have  to  direct  that  further  opportunity  be  afforded 
them  to  make  a  supplemental  showing,  due  notice  of  which  should^ 
however,  be  given  the  company.  At  this  hearing  the  character  of  the 
land  embraced  in  each  location  should  be  inquired  into. 

Your  office  decision  is  accordingly  modified. 
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SETTLBMENT  RIOHT^-ACT  OF  JUNE  «0»  1800. 

Daniels  v.  Jossabt  et  al. 

The  disqualificatioDB  imposed  upon  settlers  within  the  limits  of  the  reservoir  lands 
opened  to  entry  and  settlement  by  the  act  of  Jane  20,  1890,  who  enter  and  occupy 
said  lands  within  the  prohibited  period,  extend  to  one  who  daring  said  period 
exercises  rights  of  ownership  and  possession  over  a  dwelling  house  previously 
erected  on  said  land,  and  visits  the  same  duriug  said  period. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9y  1894.  (G.  0.  E.) 

On  December  20, 1890,  at  the  Wausau  land  office,  Wisconsin,  David 
Jossart  made  homestead  entry,  Ko.  5892,  for  lot  8,  Sec.  15,  and  lots  1 
and  4  and  E.  i  of  the  8B.  J  of  Sec.  22,  T.  39  K.,  E.  6  E. 

On  December  22, 1890,  John  Parent  made  homestead  entry,  No.  6034, 
for  lot  6,  Sec.  15,  of  the  same  township. 

On  January  7, 1891,  JohuEadcliffe  applied  to  enter  lot  7,  Sec.  14,  lots 
C  and  8  of  Sec.  15,  lots  1  and  4  of  Sec.  22,  and  lot  3  of  Sec.  23,  same 
township,  and  on  the  same  day,  Eliza  Eeagan  applied  to  enter  the  same 
lots,  as  did  also  Mrs.  Camilla  A.  Daniels  on  January  13th  following. 

On  January  19, 1891,  George  W.  Guhns  applied  to  enter  same  lots, 
except  as  to  lot  3,  Sec.  23. 

On  January  16, 1891,  Henry  W.  Boyer  applied  to  enter  lots  1,  2  and 
3  of  Sec.  23,  same  township. 

On  January  16, 1891,  M.  E.  Monsel  applied  to  enter  lot  8  of  Sec.  15; 
lot  7  of  Sec.  14;  and  lots  1  and  4  of  Sec.  22,  same  township. 

On  February  19, 1891,  Camilla  A.  Daniels  filed  an  affidavit  of  contest 
against  the  homestead  entry  of  David  Jossart. 

It  appears  that  these  lands  were  included  among  others  which  were 
withdrawn  from  market  by  executive  orders  for  the  purpose  of  ^'creat- 
ing and  maintaining"  reservoirs  at  the  head  waters  of  the  Mississippi, 
Saint  Croix,  and  other  rivers  in  Wisconsin  and  Minnesota. 

The  act  of  June  20, 1890  (26  Stat.,  169),  authorized  the  President  to 
restore  to  the  public  domain  the  lands  so  reserved,  and,  when  restored, 
to  be  **  subject  to  homestead  entry  only." 

Section  3  of  the  act  provides: 

That  no  rights  of  any  kind  shall  attach  hy  reason  of  settlement  or  squatting  upon 
any  of  the  lands  hereinbefore  described  before  the  day  on  which  sach  lands  shall 
be  sabject  to  homestead  entry  at  the  several  land  offices,  and  until  said  lands  ore 
opened  for  settlement,  no  person  shall  enter  upon  and  occupy  the  same,  and  any 
person  violating  this  provision  shall  never  be  permitted  to  enter  any  of  said  lands 
or  acquire  any  title  thereto.  This  act  shall  take  effect  six  months  after  its  approval 
by  the  President  of  the  United  States. 

Hearing  was  duly  had  upon  the  contest  of  Mrs.  Daniels,  and  on 
April  16, 1891,  the  register  and  receiver,  in  their  decision,  made  the 
following  recommendations: 
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That  Mrs.  Daniels'  application  should  be  rejected  because  of  her 
entering  upon  and  occupying  the  lands  before  December  20, 1890,  thus 
violating  the  provisions  of  the  third  section  of  the  act  above  cited. 

That  the  application  of  John  Radcliffe  and  Eliza  Eeagan  should  be 
rejected  for  the  same  reason,  each  of  these  applicants  having  resided 
upon  and  occupied  the  lands  for  a  year  or  more  prior  to  the  time  at 
which  they  became  subject  to  entry,  and  such  residence  and  occupation 
continuing  until  the  morning  of  December  20, 1890. 

That  the  application  of  George  Guhns  should  be  rejected  because  of 
insufficient  acts  of  settlement  and  immediate  abandonment  of  the  land. 

That  Monsel  ^^made  a  good  and  valid  settlement"  upon  the  lands  he 
applied  to  enter, ^<  which  settlement  has  been  continuous  up  to  the 
time  of  the  taking  of  testimony  in  the  case,"  and  that  the  entry  of 
Jossart,  in  so  far  as  it  conflicts  with  Monsel's  settlement  (i.  e.,  lot  8  of 
Sec.  15  and  lots  1  and  4  of  Sec.  22),  should  be  canceled  and  the  latter 
allowed  to  enter  these  lots. 

That  Boyer  made  a  good  and  valid  settlement  upon  the  !NW.  J  of 
Sec.  23,  comprising  lots  1,  2  and  3  of  that  section,  and  that  in  so  far  as 
his  settlement  conflicts  with  the  alleged  settlements  of  Mrs.  Daniels, 
Badcliffe  and  Eliza  Eeagan  (i.  e.,  as  to  lot  3),  Boyer  is  entitled  to  take 
precedence. 

That  as  to  Beyer's  right  to  said  lot  1^  the  same  is  undetermined  in 
another  case. 

That  the  rejection  of  the  claims  of  Badcliffe,  Beagan,  Daniels  and 
Guhns  leaves  John  Parent's  entry  for  lot  6  Sec.  16,  unquestioned. 

From  this  judgment  Mrs.  Daniels  and  David  Jossart  appealed;  Eliza 
Beagan,  Badcliffe  and  Guhns  did  not  appeal,  and  on  such  failure  the 
facts  found  by  the  local  officers  as  to  their  connection  with  the  land 
became  final,  and  their  applications  were  prooerly  rejected  by  your 
office  decision  of  August  10, 1892. 

Your  office  affirmed  the  action  of  the  register  and  receiver  as  to 
Beyer's  claim,  and  awarded  to  Monsel  lot  8,  Sec.  15,  and  lots  1  and  4 
of  Sec.  22,  and  awarded  to  Mrs.  Daniels  lot  7  of  Sec.  14,  and  lot  6  of 
Sec.  15.  From  this  judgment  John  Parent  and  David  Jossart  have 
appealed  to  this  Department. 

Since  these  appeals  have  been  flled,  Monsel  has  duly  acknowledged 
and  filed  a  written  release  to  the  United  States  of  the  lands  awarded 
to  and  claimed  by  him  (being  lot  8,  Sec.  15,  and  lots  1  and  4,  Sec.  22). 
Mrs.  DanieLs  not  only  did  not  appeal  from  the  action  of  your  office^ 
which  awarded  to  her  lot  6  of  Sec.  15  and  lot  7  of  Sec.  14,  and  rejected 
her  claim  to  the  other  lots  she  applied  for,  but  she,  through  her  attor- 
neys, has  withdrawn  all  her  claim  to  any  of  the  lots,  except  as  to  those 
awarded  to  her  by  your  office.  This,  apparently,  leaves  Jossarfs  claim 
to  lot  8,  Sec.  15,  and  lots  1  and  4  of  Sec.  22,  without  contest,  and  it  in 
unnecessary  to  consider  his  appeal. 
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The  remaining  question  relates  to  Parent's  appeal,  which  involves 
lot  6  of  Sec.  15,  of  which  he  made  entry  December  22, 1890. 

If,  as  alleged,  Mrs.  Daniels  was  qualified  to  make  entry  and  settle  on 
this  lot  after  midnight  of  December  19, 1890,  being  the  very  beginning 
of  the  day  (December  20, 1890),  and  thereafter  maintained  a  bona  fide 
residence  thereon,  she  would  under  the  act  of  May  14,  1880  (21  Stat., 
140),  be  allowed  to  put  her  claim  of  record  within  three  mouths  there- 
after, the  right  relating  back  to  date  of  settlement,  and  such  settle- 
ment would  defeat  the  claim  of  Parent,  who,  subsequent  thereto  and 
on  the  same  day,  made  entry  of  the  lot.  Johnson  v.  Crawford,  15  L. 
D,,  302. 

It  sufficiently  appears  that  Mrs.  Daniels  maintained  a  continuous 
residence  on  the  land  after  her  settlement,  and  the  only  question  to  be 
determined  is  as  to  her  qualifications  to  make  entry,  in  view  of  section 
3  of  the  act  of  1890,  above  quoted.  She  testifies  that  she  commenced 
to  reside  on  the  land  immediately  after  twelve  o'clock  on  the  morning 
of  December  20, 1890;  that  she  first  went  to  the  land  on  May  30, 1887, 
with  her  husband;  that  they  took  a  stock  of  goods  with  them,  erected 
a  tent,  and  lived  in  and  sold  goods  from  it;  that  they  lived  in  the 
tent  until  November,  1887,  when  they  moved  into  a  cottage,  which  they 
built  close  by  on  the  laud.  This  cottage  was  built  of  logs,  is  eighteen 
by  twenty-six  feet,  two  doors,  four  windows,  one  story  and  a  half  high. 
They  purchased  the  material  used  in  its  construction.  They  continued 
to  sell  goods  from  the  tent  until  March,  1888,  when  they  built  a  store 
house  on  railroad  land,  on  the  opposite  side  of  the  lake,  distant  from  the 
cottage  about  one-half  mile.  While  living  in  the  cottiage,  and  on  May 
2, 1889,  Mr.  Daniels  died;  thereafter  Mrs.  Daniels  lived  alone  in  the 
cottage,  until  November  4, 1889,  when  on  account  of  poor  health  she 
had  rooms  added  to  her  store  building,  then  and  now  in  the  new  village 
of  Minocqua,  and  lived  there  until  December  20, 1890.  Her  business 
during  all  this  time  was  that  of  selling  goods.  After  moving  back  into 
the  cottage,  on  December  20,  1800,  she  still  continued  the  business, 
going  from  her  cottage  to  the  village,  and  at  the  same  time  having 
additional  clearing  done  on  the  land.  She  claimed  ownership  of  the 
cottage  all  the  time,  but,  as  above  seen,  did  not  live  in  it  from  Novem- 
ber  4, 1889,  to  December  20,  1890,  during  which  period  she  lived  in 
rooms  attached  to  her  store-building,  in  Minocqua.  When  she  moved 
to  the  village  in  November,  1889,  she  left  some  of  her  household  goods 
in  the  cottage;  and  in  the  summer  of  1890  (date  not  given)  she  rented 
the  cottage  for  a  few  days  on  the  request  of  excursionists  from  Chicago, 
She  never  claimed  to  own  the  land  while  it  was  in  a  state  of  reserva- 
tion, but  while  living  there  in  1888  and  1889  she  cultivated  a  few 
vegetables  planted  near  the  house.  She  states  that  the  cottage  was 
built  there  because  they  had  no  other  land  on  which  to  build.  She 
admits  that  it  was  her  intention  to  hold  the  land  when  it  came  into 
market,  and  she  also  admits  that  she  may  have  said  that  the  reason 
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she  left  her  hoasehold  goods  in  the  house  when  she  moved  to  Minocqaa 
waA  because  she  intended  holding  the  land. 

While  it  is  true  that  she  did  not  live  on  the  land  during  the  prohib- 
ited period  (from  June  20,  to  December  20, 1890),  still  her  goods  were 
there  in  her  cottage,  and  she  exercised  ownership  over  it,  renting  it  a 
part  of  tbe  time  and  visiting  it — at  least  once,  in  July,  1890,  with  some 
friends  who  with  her  took  luncheon  there. 

While  building  on  the  land  and  living  there  before  the  prohibited 
period  began  did  not  of  itself  disqualify  her,  yet  her  acts  in  renting  the 
cottage,  and  going  there  with  her  friends  daring  the  prohibited  period, 
must  be  regarded  as  the  entering  upon  and  occupancy  which  are 
expressly  prohibited  by  section  3  (above  quoted).  Dereg  v.  McDonald, 
17  L.  D.,  364. 

I  do  not  think  Mrs.  Daniels  is  qualified  to  make  entry.  It  follows 
that  the  entry  of  Parent  for  the  lot  in  question  will  remain  intact^  sub- 
ject to  bis  cf>nipliance  with  law. 

The  decision  appealed  from  is  accordingly  reversed. 


FINAL  PROOF-AMENDED  RULE  OF  PRACTICE  63. 

MoClube  v.  Sullivan's  Heirs, 

Rule  of  Practice  53,  ub  amended  March  15|  1892,  makes  tbe  submisflion  of  final  proof, 
duriug  a  contest  and  after  trial  has  taken  place,  optional. 

Secretary  8mith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9^1894.  (G.  O.JB.) 

On  July  21, 1886,  Jerry  Sullivan  made  homestead  entry  for  lots  2, 3, 
4  and  N.  i  of  tbe  SW.  i,  Sec.  33,  T.  41  N.,  E.  4  E.,  Seattle, 
Washington.  He  died  on  or  about  April  24, 1890,  and  on  November 
25, 1890,  Richard  McClure  filed  his  affidavit  of  contest  against  the  entry, 
charging  that  Sullivan's  heirs  had  wholly  abandoned  the  land,  and  bad 
neither  cultivated  nor  improved  the  same. 

This  contest  was  held  subject  to  a  contest  making  practically  the 
same  charges,  filed  November  5, 1890,  by  Adam  A.  Searl,  which,  on 
the  latter's  appeal,  reached  the  Department  where  it  was  held,  August 
11, 1892  (15  L.  D.,  182),  that  a  charge  of  failure  to  improve  and  culti- 
vate the  land  will  not  lie  against  the  heirs  of  a  deceased  homesteader 
where  the  death  of  the  eutryman  occurs  within  less  than  six  months  of 
the  expiration  of  the  statutory  period  of  residence,  required  of  the 
homesteader.    SearPs  contest  was  according  dismissed. 

On  September  20, 1892,  McOlure  filed  his  supplemental  or  amended 
complaint,  practically  repeating  his  former  charges. 

On  the  day  set  for  hearing,  the  register  and  receiver,  on  the  motion 
of  the  attorneys  for  defendant,  dismissed  the  contest,  and,  on  appeal. 
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your  oflBce,  by  decision  dated  March  25, 1893,  affirmed  that  action,  and 
a  farther  appeal  brings  the  case  here. 

It  is  very  clear  that  the  departmental  decision  above  cited  in  the 
Searl  case  is  directly  applicable  to  this  case,  and  controls  the  questions 
raised  herein  on  the  contest  affidavit. 

It  is  insisted,  however,  that  the  heirs  are  in  default  in  having  &iled 
to  submit  final  proof  within  seven  years  from  the  date  of  the  deceased's 
entry,  and  that  this  fact  being  shown,  proof  of  abandonment  is  apparent, 
and  that  the  contest  for  that  reason  should  be  sustained. 

This  entry  has  been  practically  under  contest  since  November  5, 1890 ; 
there  has  been  no  time,  therefore,  in  which  proof  could  have  been  sub- 
mitted by  the  heirs,  except  during  a  pending  contest  against  the  entry , 
and  proof  could  not  have  been  submitted  during  much  of  such  period, 
under  the  then  existing  rule.  Bailey  v.  Townsend,  5  L.  D.,  176;  Laf- 
toon  V.  Artis,  9  L.  D.,  279;  Scott  v.  £jng.  Idem.,  299;  Eastlake  Land 
Company  v.  Brown,  Idem.,  332.  Pracftice  Eule  53,  however,  as  amended 
March  15,  1892,  makes  the  submission  of  final  proofs  during  a  contest 
and  after  tiial  has  taken  place,  optional. 

The  decision  appealed  from  is  affirmed. 

2Jotify  the  heirs  of  Sullivan  that  a  reasonable  time  will  now  be  given 
them  in  which  to  submit  final  proof. 


NOTICE  OF  I>15CI8ION-APPBAIj. 

Dbeesen  v.  Poetee. 

A  party  is  not  entitled  to  be  heard  on  the  ground  that  he  did  not  reoeiye  notice  of 
adverse  action  on  his  application  to  enter,  where  the  notice  of  such  action  was 
sent  to  the  post-office  address  furnished  by  him,  and  adyerse  rights  have  inter- 
vened. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  9j  1894.  (J.  W.  T.) 

The  appeal  of  Nicholas  Breesen,  in  the  above  entitled  cause,  irom 
your  office  decision  of  April  3, 1893,  wherein  the  ruling  of  the  local 
office  was  sustained,  rejecting  Dreesen's  application  to  make  home- 
stead entry  for  the  NB.  J  of  Sec.  34,  T.  12  N.,  B.  8  W.,  in  the  Oklahoma 
City  land  district,  Oklahoma,  has  been  considered  by  me. 

On  June  9, 1892,  said  Dreesen  made  said  application,  which  was 
saspeuded  to  allow  him  to  make  proof  of  naturalization. 

After  waiting  over  three  months  for  the  required  evidence  of  natu- 
ralization, on  September  15, 1892,  the  local  office  rejected  the  applica- 
tion and  sent  said  Dreesen  notice  thereof  to  the  post  office  address  he 
had  named  in  making  the  application,  viz :  El  Eeno,  Oklahoma. 

This  notice  said  Dreesen  alleges  never  reached  him,  because  his  res- 
idence and  post  office  address  was  not  El  Eeno,  Oklahoma,  the  place 
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giveu  and  recorde<l  at  the  date  of  said  application,  but  at  Dysart  in 
the  State  of  Iowa.  After  the  expiration  of  the  usual  time  for  appeal, 
upon  service  of  notice  of  the  decision  of  the  local  office,  said  Dreeten 
appeals^  or  rather,  asks  to  be  heard  on  the  ground  that  the  time  there- 
for, has  not  expired  by  reason  of  the  fact  that  no  notice  of  the  determi- 
nation aforesaid  was  ever  received  by  him. 

As  a  general  rule  it  is  true  that  the  party  cannot  be  expected  to 
appeal  until  he  has  had  notice  of  an  adverse  ruling,  and  therefore  his 
right  of  appeal  is  made  to  date  from  the  service  of  the  same. 

But  this  is  not  such  a  case.  The  main  reason  for  requiring  the  post 
office  address  of  an  applicant  for  entry,  to  be  stated  in  said  application 
and  made  a  matter  of  record,  is  that  the  notice  which  Dreesen  claims  he 
did  not  receive,  may  be  given  him.  It  is  for  his  benefit.  If  he  chooses 
for  any  reason  to  give  a  wrong  address,  it  is  his  own  neglect  or  laches 
and  he  will  not  be  heard  to  complain  of  it.  In  an  affidavit,  which  has 
since  been  furnished  by  said  Dreesen,  he  states  that  his  actual  x)ost 
office  address  was  Dysart,  Iowa,  but  he  does  not  deny  that  he  furnished 
the  local  office  with  El  Keno,  Oklahoma,  as  the  place  to  which  all  mat- 
ter should  be  mailed  to  him. 

It  comes  then  within  the  rule  laid  down  in  John  P.  Drake  (11  L.  D., 
674);  Smith  i\  Fitts  (13  L.D.,  670).  More  especially  will  this  rule  be 
invoked  and  adhered  to  under  the  circumstances  of  this  case,  wherein 
it  appears  that  an  entry  has  been  made  of  said  land  by  one  Samuel  O. 
Porter,  who  has  innocently  gained  rights  in  said  tract  by  homestead 
entry  allowed  for  said  tract  October  24,  1892. 

It  is  unnecessary  to  consider  the  claim  of  said  Porter,  for  it  stands 
upon  its  own  foundation,  and  although  the  case  comes  here  entitled 
like  a  contest  or  trial  int^  parten,  it  is  not  really  of  such  a  character. 

Your  office  decision  is  correct,  and  it  is  therefore  affirmed. 


CONFIRMATION— MISSION  CLAIM— ACT  OF  MARCH  2,  1868. 

Northern  Pacific  E,  R.  Oo.  et  al.  v,  St.  Joseph's  Roman  Cath- 
olic Mission. 

Under  the  act  of  March  2,  1853,  providing  for  the  confirmation  of  mission  claims, 
the  Roman  Catholic  Chnrch  is  a  proper  beneficiary  as  a  religions  society. 

The  confirmation  made  by  said  act,  on  account  of  mission  claims,  is  limited  to  the 
land  actually  used  and  occupied  in  the  maintenance  of  the  mission  at  the  date  of 
the  passage  of  said  act. 

Secretary  Smith  to  the  Gommwsioner  of  the  Oefieral  Land  Office^  October 
(J.  I.  H.)  .9,  iWi.  (F.  W.  0.) 

I  have  considered  the  appeals  by  the  Northern  Pacific  Railroad  Com- 
pany, Chas.  Kinne  and  Willis  Smith  from  your  office  decision  of  April 
4, 1893,  in  which  it  is  held  that  the  Roman  Catholic  church  is  the  legal 
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owner  of  the  SE.  i  of  the  SW.  J  of  Sec.  7,  E.  i  of  the  NW.  J,  and  lots 
1  and  3,  Sec.  18,  T.  12  N.,  R.  17  E.;  and  the  N.  J  of  the  NE.  i,  SW.  J 
and  NB.  J,  and  lots  1,  2,  3,  and  4,  Sec.  13,  T.  12  K,  R.  16  E.,  W.  M., 
Korth  Yakima  land  district,  Washington,  and  that  patent  embracing 
said  land  may  be  legally  issued  to  the  Bishop  of  Nesqually,  in  trust 
for  the  said  church. 

The  claim  of  the  church  is  based  upon  the  act  of  March  2, 1853  (10 
Stat.,  172),  entitled  "An  act  to  establish  the  territorial  government 
of  Washington,"  which  act  contains  a  proviso  in  the  first  section  as 
follows: 

That  the  title  to  the  land,  not  exceeding  six  hundred  and  forty  acres,  now  occu- 
pied as  missionary  stations  among  the  Indian  trihes  in  said  Territory,  or  that  may 
have  been  so  occupied  as  missionary  stations  prior  to  the  passage  of  the  act  estab- 
lishing the  Territorial  government  of  Oregon,  together  with  the  improvements 
thereon,  be,  and  is  hereby  confirmed  and  established  to  the  several  religious  societies 
to  which  said  missionary  stations  respectively  belong. 

Township  12  N.,  R.  17  E.,  was  surveyed  between  June  24,  and  July 
4, 1867,  and  the  plat  of  survey  was  approved  by  the  surveyor-general 
October  27,  following,  and  your  office  decision  states  that  the  mission 
claim  is  not  laid  down  upon  the  plat  nor  mentioned  in  the  field  notes 
pertaining  to  said  survey. 

Township  12  N.,  R.  16  E.,  was  surveyed  between  November  2  and  6, 
1872,  and  the  plat  of  survey  was  approved  by  the  surveyor-general 
July  16, 1873. 

Your  office  decision  states  that  the  mission  improvements  are  men- 
tioned in  the  field  notes  of  this  survey  as  being  on  the  south  side  of 
section  13,  and  are  shown  by  the  plat  to  be  on  lot  1,  of  said  section. 

On  November  15, 1878,  the  right  Rev.  A.  M.  A.  Blanchett,  bishop  of 
Nesqually,  filed  an  application  on  behalf  of  the  Roman  Catholic  church 
for  the  issuance  of  patent  to  him,  as  trustee  for  the  church,  for  lands 
embraced  in  the  St.  Joseph  Catholic  Mission  Station,  the  same  being 
described  by  metes  and  bounds,  evidently  intended  to  embrace  about 
six  hundred  and  forty  acres,  including  the  land  covered  by  the  mission 
buildings. 

This  application  was  supported  by  affidavits  alleging  that  the  mis- 
sion was  established  prior  to  and  existing  at  the  date  of  the  passage 
of  the  act  of  March  2, 1853  (supra). 

Prior  to  the  filing  of  this  application  claims  had  been  filed  under  the 
homestead  and  pre-emption  laws  embracing  nearly  the  entire  tract 
covered  by  the  church's  application.  On  some  of  these  claims  proof 
had  been  made  and  final  entries  allowed. 

On  August  20, 1883,  Aegiduis  Junger,  the  tlien  bishop  of  Nesqually, 
relinquished  the  claim  of  the  church  to  certain  lands  covered  by  its 
application  which  lauds  were  embraced  in  the  entries  of  one  Timothy 
Lynch  and  Antony  Herke.  Acting  uj)on  said  relinquishment  patents 
issued  upon  said  entries. 
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The  claim  of  the  Northern  Pacific  Railroad  company  to  the  portion 
of  the  land  covered  by  the  chnrch's  application,  designated  by  odd 
numbers,  is  based  upon  the  fact  that  said  lands  are  within  the  primary 
limits  of  its  grant,  as  shown  by  the  map  of  general  route  of  the 
branch  line  filed  June  11, 1879,  and  the  definite  location  shown  upon 
the  map  filed  May  24,  1884. 

On  January  23, 1887,  the  company  listed  on  account  of  its  grant,  the 
SW.  i  SE.  i  and  SE.  J  SW.  i,  Sec  7,  T.  12  N.,  B.  17  B. ;  the  W.  i  of 
the  NW.  J  and  lots  3  and  4,  Sec.  13,  T.  12  K,  E.  16  E. 

On  October  1, 1878,  Jean  Baptiste  Baiberti,  a  Oatholic  priest,  made 
homestead  entry  for  the  E.  i  NW.  i  and  lots  1  and  2,  Sec.  18,  T.  12  N., 
B.  17  E.,  against  which  Charles  Kinne  filed  affidavit  of  contest  on  Sep- 
tember 19,  18S7,  alleging  abandonment,  upon  which  trial  was  had 
October  27, 1887,  the  decision  of  the  local  officers  being  in  favor  of  the 
contestant. 

The  papers  were  forwarded  to  your  office  January  27, 1888,  but  before 
any  action  was  taken  thereon,  to  wit,  on  October  26,  1888,  Baiberti 
relinquished  his  entry  and  the  same  was  canceled  upon  the  records.  It 
is  by  reason  of  said  contest  that  Kinne  on  July  18, 1889,  applied  to 
make  homestead  entry  of  said  land  claiming  the  rights  accorded  a  suc- 
cessful contestant. 

On  June  27, 1878,  Joseph  M.  Gainiana  filed  a  pre-emption  declaratory 
statement  embracing  lots  1,  2,  3,  and  4,  Sec.  13,  T.  12  N.,  B.  16  E.  and 
August  29, 1879,  he  made  proof  and  payment  for  the  land. 

On  October  26, 1888,  he  relinquished  his  claim  to  the  land,  not  wish- 
ing to  antagonize  the  claim  of  the  church,  with  which  he  appears  to 
have  been  connected,  and  upon  said  relinquishment  your  office  decision 
cancels  his  entry. 

On  June  11, 1889,  Smith  applied  to  enter  said  land  and  it  is  on  account 
of  said  application  that  he  claims  the  right  now  urged  before  this 
Department. 

It  is  clear  that  the  claim  of  the  church,  if  entitled  to  the  benefits  of 
the  act  of  March  2, 1853,  is  superior  to  the  claim  asserted  by  the  other 
parties,  and  it  is  first  necessary  to  determine  the  rights  of  the  church 
under  its  application. 

On  March  26,  1889,  Bishop  Juuger  made  formal  application  for  the 
issuance  of  patent  for  the  lands  embraced  in  the  mission  application 
and  gave  notice,  by  publication,  of  his  intention  to  submit  proof  to 
establish  the  validity  of  the  mission's  claim. 

At  the  appointed  time  all  parties  appeared,  the  only  testimony  offered 
being  that  on  behalf  of  the  mission's  claim,  which  consisted  largely  of 
the  depositions  of  persons  in  distant  places,  taken  under  commissions 
duly  issued. 

The  testimony  is  extremely  meager  and  being  generally  of  persons 
connects  with  the  church  is  presumed  to  be  the  most  favorable  that 
could  be  offered  in  support  of  its  claim. 
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It  appears  that  two  priests,  acting  under  the  direction  of  the  bishop 
of  Kesqually,  in  April,  1852,  at  the  request  of  the  Yakima  Indians, 
established  a  mission  upon  the  land  in  question,  which  seems  to  have 
been  regularly  maintained  for  the  purposes  intended  from  that  time 
until  1855,  when  an  Indian  war  occurred  and  the  mission  buildings 
were  burned. 

It  was  not  until  about  1866  that  the  mission  was  again  established, 
when  new  buildings  were  erected  upou  the  site  of  those  destroyed  in 
1855  and  the  place  seems  to  have  since  been  continuously  used  as  a 
mission  station  to  the  date  of  the  hearing. 

There  does  not  appear  to  have  ever  been  any  survey  of  the  mission 
claim  approved  by  the  surveyor  general,  but  the  church  claim  was  duly 
filed  with  the  register  and  receiver  and  the  surveyor  general  as  early 
as  June,  1868,  and  in  1871  the  register  of  the  district  land  office  issued 
a  certificate  setting  forth  <^  that  all  necessary  papers  to  complete  the 
title  of  the  St.  Joseph  Mission  on  the  Attanum  river,  had  been  filed  in 
this  office,  and  all  that  is  wanting  is  the  survey  of  the  laud,"  etc. 

In  1872,  prior  to  the  survey  of  the  township,  the  bishop  of  Nesqually 
had  a  survey  made  of  the  mission  claim,  and  prior  to  the  approval 
of  the  official  plat  of  survey  filed  a  copy  of  the  same  accompanied  by 
the  field  notes  in  the  office  of  the  surveyor  general,  with  a  request  that 
the  case  be  delineated  upon  the  official  plat  of  survey  when  filed.  Said 
papers  seem  to  have  been  mislaid  in  the  office  of  the  surveyor  general, 
and  were  not  discovered  until  after  the  presentation  of  the  application 
for  patent  in  1878  by  Bishop  Blancheet. 

It  would  seem  from  the  showing  made  that  the  church  has,  with  all 
diligence,  pressed  its  claim,  and  that  it  has  not  lost  its  rights  through 
laches. 

It  is  urged  by  the  appellants  that  said  church  is  not  entitled  to  the 
benefits  of  said  act  for  the  reason  that  it  is  not  a  society  within  the 
meaning  of  said  act. 

From  a  review  of  the  matter,  however,  I  am  clearly  of  the  opinion 
that  the  church  is  a  proper  beneficiary  under  said  act,  and  it  is  but 
necessary  to  determine  the  extent  of  the  claim  intended  to  be  confirmed 
by  the  act  referred  to. 

It  seems  to  have  been  the  purpose  of  the  church  to  claim  originally 
about  six  hundred  and  forty  acres,  being  tlie  limit  named  in  the  act, 
and  your  office  decision  is  of  the  opinion  tliat  the  act  was  intended  to 
confirm  to  the  religious  societies  that  amount  of  land,  if  free  from  other 
claim,  without  regard  to  the  actual  occupancy  of  the  whole  of  the  same, 
and  in  support  thereof  refers  to  the  decision  of  the  district  court  in  the 
case  of  Dalles  City  v.  The  Mission  Society  of  the  Methodist  Episcopal 
church  (6  Fed.  Kept,  page  356). 

I  have  carefully  examined  said  opinion,  and  while  it  is  true  that  the 
court  therein  expressed  the  opinion  that  the  grant  made  to  the  mission 
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society  oagbt  to  be  construed  to  embrace  six  hundred  and  forty  acres 
at  each  mission  station  occupied  by  them,  yet  the  same  was  pure  obiter 
as  the  decision  of  the  court  was  against  the  mission  upon  the  ground 
that  it  was  not  occupying  any  portion  of  the  land  claimed  at  the  time 
of  the  passage  of  the  act  of  August  14,  1848  (10  Stat.  323),  under  which 
it  made  claim. 

The  act  of  August  14,  1848,  supra,  provided  for  a  territorial  form  of 
government  for  Oregon,  out  of  which  the  Territory  of  Washington  was 
carved,  and  the  language  confirming  the  religious  societies  for  mission 
purposes  to  lands  occupied  by  them  in  both  acts,  is  identical. 

The  extent  of  the  grant  made  by  the  act  of  1848  has  before  been  con- 
sidered by  your  office  in  the  matter  of  the  claim  of  the  St.  James  Catho- 
lic Mission  of  Vancouver,  Washington,  in  which  it  was  held  that  the 
area  for  which  the  mission  can  claim  title  depends  upon  the  extent  of 
its  occupancy,  and  as  it  was  shown  in  that  case  that  the  occupancy 
only  included  the  church  and  the  land  upon  which  it  stood,  the  survey 
representing  that  area  was  approved  (2  L.  D.,  452). 

From  a  careful  consideration  of  the  matter,  I  am  of  the  opinion  that 
this  latter  view  of  the  law  is  correct  and  that  it  was  only  intended  to 
confirm  to  the  religious  societies  on  account  of  their  mission  claims, 
such  lands  as  were  sh<»wn  to  have  been  actually  occupied  by  them  in 
the  maintenance  of  such  missions. 

In  the  case  under  consideration  the  testimony  shows  that  in  1883 
the  church  had  a  log  house  or  chapel  used  for  worship;  a  log  house 
used  as  a  residence  for  the  priests,  and  a  granary;  that  there  was  an 
enclosure  maintained,  the  extent  of  which  is  not  clearly  shown,  though 
one  witness  swears  that  he  can  point  out  the  pla  e  of  the  old  fence,  and 
that  it  embraced  about  seventy-five  acres,  thirty  or  forty  of  which  were 
cultivated  to  vegetables  and  grain. 

The  testimony  of  the  priests  is  to  the  effect  that  the  Indians  granted 
them  many  hundred  acres  to  the  north  of  the  river  but  that  there  were 
no  boundaries  at  the  time  actually  established.. 

As  before  stated,  your  office  decision  expresses  the  opinion  that  the 
church  is  entitled  to  claim  to  the  full  extent  of  the  six  hundn'd  and  forty 
acres  embracing  the  mission  lands,  provided  the  same  were  free  at  that 
time  from  other  adverse  claim,  and  although  no  survey  was  ever 
approved  of  said  clnim  by  the  surveyor  general,  yet  your  office  deci- 
sion adjusted  the  case  to  the  lines  of  tbe  public  survey,  limiting  the 
claim  asset  forth  in  the  opening  recitation  of  this  opinion. 

From  a  careful  review  of  the  entire  matter,  I  must  reverse  your  office 
decision  and  hold  that  the  confirmation  made  by  the  act  of  1853  on 
account  of  mission  claims,  must  be  restricted  to  the  land  actually  used 
and  occnpiedin  the  maintenance  of  the  same  at  the  time  of  the  passage 
of  said  act. 

You  will  therefore  cause  an  inquiry  to  be  made  in  the  best  proper 
manner,  to  ascertain  the  lands  actually  occupied  by  the  St.  Joseph 
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Roman  Catholic  Mission  on  March  2, 1853,  of  which  survey  should  be 

eguiarly  made,  and  upon  the  approval  of  the  same  by  the  surveyor 

general,  patent  may  issue  thereon  to  the  bishop,  in  trust  for  the  church. 

It  is  unnecessary  to  refer  to  the  rights  of  the  other  parties  to  this 
controversy  further  than  the  direction  that  their  claims,  so  far  as  in 
conflict  with  the  award  herein  made  on  account  of  the  Mission  claim, 
must  be  canceled. 

Herewith  are  returned  the  papers  in  the  case  for  your  further  action 
in  accordance  with  the  directions  herein  given. 


PRIVATE  LAND  CliAIM— SURVEY. 

Eancho  Buena  Vista. 

Quantity  must  control  in  the  survey  of  a  grant  of  quantity,  even  though  all  the 
monuments  designating  the  boundaries  thereof  are  not  found  in  such  survey. 

Secretary  Smith  to  the  Oommissioner  of  the  Qeneral  Land  Office^  October 
(J.  I.  H.)  9,  1894.  (J.  I.  P.) 

On  June  14, 1893,  by  letter  of  that  date,  your  office  transmitted  to 
this  Department  a  copy  of  Deputy  Surveyor  Treadwell's  report  to  the 
surveyor  general  of  California,  with  diagram,  a  copy  of  that  officers 
supplemental  instructions  to  said  deputy,  together  with  a  copy  of  his 
letter  to  your  office,  relative  to  the  survey  of  the  Raucho  Buena  Vista, 
in  San  Diego  county,  California.  And  the  inquiry  is  made,  whether  it 
would  be  proper  for  your  office  to  approve  the  supplemental  instruc- 
tions of  the  surveyor  general  for  the  closing  of  the  lines  of  survey  as 
indicated,  to  wit:  "  by  a  direct  line  from  said  red  hill  to  your  point  of 
beginning.'' 

Also  on  September  15, 1893,  by  letter  of  that  date,  your  office  trans- 
mitted for  the  consideration  of  this  Department  in  connection  with  the 
matter  of  said  survey,  and  the  supplemental  instructions  to  Deputy 
Tread  well,  a  letter,  addressed  to  the  Hon.  W.  W.  Bowers,  House  of 
Representatives,  and  by  him  referred  to  your  office;  said  letter  being 
without  date  and  signed  by  one  J.  W.  Strickler. 

In  addition  to  your  said  office  letters,  and  enclosures  transmitted 
therewith,  there  have  been  filed  in  the  case  numerous  letters,  advisory 
and  otherwise,  from  parties  interested  in  the  location  of  the  lines  of 
said  grant,  and  on  the  part  of  the  grant  claimants  a  carefully  prepared 
and  voluminous  printed  brief,  replied  to  by  a  brief  prepared  with  equal 
care  by  the  attorneys  for  numerous  settlers,  whose  ideas  as  to  where 
the  lines  of  said  grant  should  be  located  difler  very  materially,  it  might 
be  said  radically,  from  those  of  the  grant  claimants  on  the  subject. 

Some  of  the  letters  filed  are  very  severe  in  their  strictures  upon  the 
conduct  of  the  surveyor-general  during  the  progress  of  said  survey,  so 
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mach  80,  in  fact,  that  they  called  forth  a  vigorous  reply  from  that 
officer  in  defense  of  his  conduct  and  farther  explanation  of  said  survey, 
which  was  transmitted  by  yonr  office  letter  of  the  6th  instant.  It  is 
proper  to  remark,  in  passing,  in  reference  to  that  part  of  the  surveyor- 
general's  letter  in  defense  of  his  conduct,  that  the  statements  of  alleged 
misconduct  on  his  part  are  regarded  as  wholly  irrelevant  and  imperti- 
nent to  the  matter  involved,  and  have  received  no  consideration  in 
arriving  at  the  conclusion  reached;  and  concerning  that  part  of  said 
letter  in  further  explanation  of  said  survey,  reference  will  be  made 
further  on. 

The  letters  and  briefs  above  referred  to  have  been  filed  nnder  the 
mistaken  idea  that  this  is  a  controversy  between  adverse  parties,  and 
that  the  questions  adjudicated  by  this  Department,  with  reference  to 
this  grant,  in  its  decision  of  July  24,  1891  (13  L.  D.,  84),  and  of  March 
17,  1892  (14  L.  D.,  269),  were  reopened,  and  were  again  before  it  for 
consideration  and  review. 

As  stated,  that  idea  is  a  mistaken  one.  The  decision  of  March  17, 
1892,  supraj  was  on  a  motion  to  review  that  of  July  24, 1891,  rapm. 
The  motion  was  denied  and  said  decision  adhered  to. 

The  matter  submitted  is  not  before  the  Department  on  appeal  or  on 
motion  to  review,  and  a  reconsideratiou,  review,  or  criticism  of  that 
decision  would  be  unwarranted  by  the  rules  of  practice  of  this  Depart- 
ment; and  without  further  reference  to  or  comment  on  the  excess  ot 
zeal,  error  of  judgment  and  misconception  of  issues  that  prompted  the 
filing  of  the  letters  and  briefs  mentioned,  the  conclusion  reached,  on 
the  matter  referred  by  your  office  for  the  consideration  of  this  Depart- 
ment, is  herewith  submitted. 

The  history  of  this  case,  contained  in  volumes  1,  2,  6,  6,  13  and  14 
of  the  published  land  decisions,  reveals  the  fact  that  it  has  engaged 
the  attention  of  the  various  officers  of  the  land  department  for  almost 
half  a  century;  that  for  a  number  of  years  it  has  haunted  the  files  of 
this  Department  with  tireless  persistency,  and  clung  to  its  records 
with  a  tenacity  indicative  of  exhaustless  vitality.  Every  feature  of 
the  case  has  been  discussed,  and  every  argument  worn  threadbare. 
With  this  knowledge  before  it,  the  Department  intended  its  decision 
of  July  24,  1891,  and  of  March  17,  1892,  to  be,  and  they  were,  a 
resume  of  all  the  features  and  arguments  theretofore  presented.  It 
was  endeavored  to  make  the  conclusions  reached,  and  the  directions 
therein  contained,  so  clear  and  explicit  that  one,  so  to  speak,  might 
read  as  he  ran,  and  that  any  reader  of  English  might  comprehend 
their  import. 

In  that  decision  the  grant  in  question  was  treated  as  one  of  quantity, 
which  is  evidently  and  eminently  correct. 

The  decision  of  May  27,  1884  (2  L.  D.,  366),  with  reference  to  this 
grant,  holding  that  monuments  and  boundaries  named,  control  men- 
tion of  quantity,  seems  to  have  been  rendered  under  a  misapprehension 
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of  the  matters  here  involved,  and  in  so  far  as  that  decision  is  in  con- 
flict with  that  of  July  24,  1891,  and  of  March  17, 1892,  supra,  holding 
said  grant  to  be  one  of  quantity,  and  that  quantity  should  control  in 
the  measurement  thereof,  it  is  overruled. 

In  the  decisions  of  July  24,  and  March  17,  supra^  it  is  shown  that  by 
commencing  at  the  starting  point, — ^the  northwest  corner  of  the  Indian 
Felipe^s  garden, — and  running  thence  2500  varas  east,  thence  the  same 
distance  south,  thence  a  like  distance  west,  thence  to  the  place  of 
beginning,  an  area  of  one-fourth  a  square  league,  or  half  a  league 
square,  containing  approximately  1109.67  acres,  would  be  embraced, 
which  was  all  that  was  intended  to  be  conveyed  by  the  grant,  afid  the 
survey  was  directed  to  be  made  in  that  way. 

Indeed,  such  a  survey  the  surveyor-general  in  his  letter  of  August 
25,  1890,  declared  *' would  be  in  accordance  with  the  decree  of  the 
court,  the  original  grant,  and  the  translation  of  the  record  of  juridical 
possession.'' 

The  report  of  Deputy  Tread  well  and  the  letters  of  the  surveyor-gen- 
eral show  that  the  starting  point,  northeast  corner,  and  southeast  cor- 
ner of  said  grant  have  been  located  by  said  survey  substantially  as 
directed,  but  it  is  stated  that  in  order  to  find  the  monument  designated 
as  the  southwest  corner,  viz:  a  << small  red  hill,"  the  line  had  to  be  run 
from  the  southeast  comer  as  established,  a  distance  of  4791  varas. 
Becognizing  this  as  overrunning  the  length  of  the  south  line  more  than 
"  a  limited  extent,"  Deputy  Treadwell  paused  in  his  survey  and  called 
for  instructions  from  the  surveyor-general,  who  proposes  to  instruct 
him  to  close  the  survey,  as  stated. 

On  the  question  of  the  location  of  the  f6ur  corners  the  decision  of 
July  24, 1891,  at  p.  86,  13  L.  D.,  says—  . 

The  foot  that  nearly  all  of  the  preyions  snrv^eyB  establlHhed  the  fonr  oomers  at  dif- 
foreut  points,  which  are  described,  by  each  deputy,  as  answering  the  descriptioDs  of 
the  juridical  possessions,  show  plainly  that  in  that  locality  there  is  nothing  very 
remarkable  or  unusual  in  the  described  points.  In  fact,  there  is  a  large  amount  of 
testimony  in  the  record  tending  to  the  identification  of  several  other  points,  as  the 
true  corners  of  the  Juridical  survey.  In  the  experimental  and  private  survey  of  the 
grant,  made  by  Dexter  at  the  instance  of  the  settlers,  who  contest  the  present  siir- 
Tey,  points  similar  in  character  and  answering  fully  the  description  of  the  juridical 
survey  are  said  to  be  found  at  each  comer  of  his  survey,  which  ouly  embraces  an  area 
of  1,111.01  acres,  or  approximately  the  one-fourth  of  a  square  league,  the  amount 
petitioned  for  and  confirmed. 

And  the  directions  for  making  said  survey  are  given  as  follows — 

The  area  of  the  survey  now  ordered  must  approximate  closely  to  the  one- fourth  of 
a  square  league ;  the  northwest  comer  thereof  and  the  point  of  beginning  must  be 
established  at  the  northwest  comer  of  the  old  garden  of  the  Indian  Felipe,  as  ordered 
by  the  decree — a  point,  which  the  record  shows,  can  be  readily  ascertained.  Thence, 
the  course  of  the  juridical  survey  must  be  followe<l,  running  to  the  east;  to  the 
south;  to  the  west;  thence  in  as  straight  a  line  as  may  be,  to  the  place  of  b(';;in- 
nlng. 

A  snrvey  on  these  lines,  and  for  the  approximate  quantity,  will  be  approved,  and 
none  other. 
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In  his  letter  of  August  26,  1890,  supra^  Surveyor-General  Pratt 

says — 

It  scarcely  seems  possible  that  a  grant  covering  only  a  half  a  league  square  of 
land,  or  one-quarter  of  a  square  league,  under  the  decree  of  the  court  and  the  depart- 
mental decisions,  and  the  instructions  from  this  office,  could  or  should  be  so  surveyed 
as  to  embrace  four  times  that  quantity  of  land,  and  I  can  see  nothing  in  those  deci- 
sions that  could  possibly  justify  any  greater  quantity  being  included  in  the  survey, 
unless  possibly  it  might  overrun  the  distance,  to  a  Umited  extentj  in  order  to  find  the 
calls  mentioned  in  the  decree. 

If  Deputy  Tread  well  were  to  close  his  survey  by  running  a  line  from 
where  he  has  located  the  southwest  corner  of  said  grant  to  the  place 
of  beginning,  tbe  area  of  the  grant  would  be  augmented  from  one- third 
to  one-half  of  itself. 

The  distance  from  the  southeast  to  the  southwest  corner,  as  located, 
is  nearly  twice  that  of  the  south  line  required  by  the  original  grant, 
the  juridical  survey,  the  decree  of  the  court,  and  the  decision  of  this 
Department,  and  the  distance  from  the  southwest  comer  as  established 
to  the  place  of  beginning  would  be  almost  as  great.  This  would  be  an 
unwarranted  extension  of  the  grant,  and  I  am  of  the  opinion  that  it 
would  not  be  proper  for  your  office  to  approve  the  supplemental  instruc- 
tions of  the  surveyor- general  to  Deputy  Tread  well,  as  submitted. 

In  his  letter  of  the  23d  ultiipo,  the  surveyor-general  says,  in  refer- 
ence to  this  survey, — 

I  accordingly  accompanied  Deputy  Treadwell  to  the  field,  and  watched  him  care- 
fuUy  as  he  made  his  preliiiiiiiary  surveys,  then  followed  his  survey  from  the  point  of 
beginning  east  to  the  original  boundary  line  of  Lorenzo  Soto,  thence  south  to  the 
small  peak,  where  stand  two  rocks,  joined  together.  So  far  the  instructions  could 
be  caiTied  out  with  no  ditflculty.  But  in  running  from  the  last  established  point  to 
the  ^^  small  red  hill,"  the  measurement  and  call  cannot  be  made  to  agree. 

In  the  closing  paragraph  he  recommends  that  a  hearing  be  given  the 
parties  in  interest  before  tlie  Secretary. 

From  the  above  and  foregoing  it  is  manifest,  that  in  following  the 
instructions  contained  in  the  decision  of  July  24,  supra,  the  starting 
point,  northeast  comer  and  southeast  corner  of  said  grant,  as  located, 
are  substantially  correct,  and  that  the  location  of  the  southwest  corner 
of  said  grant  is  now  the  only  disturbing  feature  remaining. 

As  stated,  this  grant  is  for  a  half  a  league  square.  The  directions 
for  its  survey  are  clear  and  explicit.  The  history  of  this  case  shows 
that  in  the  x)reviou8  surveys  of  this  grant,  monuments  answering  the 
description  of  its  boundary  calls  have  been  found  at  its  respective  cor- 
ners, and  distant  from  each  other  approximately  2500  varas. 

It  is  believed  that  the  taking  of  testimony  for  th^  purpose  of  ascer- 
taining the  south  west  corner  of  this  grant,  in  view  of  the  unsatisfactory 
results  attending  similar  proceedings  in  its  history,  would  only  make 
conlnsion  worse  confounded,  and  tend  to  prolong  indefinitely  the  adjust- 
ment of  this  grant. 

You  will  therefore  direct  the  surveyor-general  of  California  that  if 
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he  cannot  find  the  southwest  boandary  call  of  said  grant,  designated 
as  a  small  red  hill,  at  a  distance  approximating  2500  varas  from  the 
southeast  corner,  as  now  established,  and  the  same  relative  distance 
from  the  place  of  beginning,  he  shall,  nerertheless,  locate  and  establish 
the  southwest  corner  of  said  grant  at  a  distance  approximating  2500 
varas  from  the  southeast  corner  as  now  established,  and  approximating 
2300  varas  from  the  place  of  beginning,  and  from  the  southwest  corner 
thus  established,  he  shall  close  said  survey  by  as  straight  a  line  as  may 
be  to  the  place  of  beginning. 


abandoned  military  beservation— homestead. 

William  H.  Carson. 

The  right  to  make  a  homestead  entry  within  an  ahandoued  military  reservation, 
accorded  to  actnal  settlers  by  the  act  of  Jnly  5,  1884,  cannot  be  exercised  in  the 
absence  of  residence  established  prior  to  said  act  and  maintained  to  the  date  of 
the  application  to  make  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9j  1894.  (J.  W.  T.) 

On  January  14,  1893,  William  H.  Carson,  Sr.,  made  application  to 
enter,  tinder  the  homestead  law,  the  8.  i  of  the  NE.  ^  and  tne  N.  ^  of 
the  SB.  i  of  Sec.  32,  T.  6  S.,  of  E.  2  W.,  in  Salt  Lake  City  land  district, 
Utah. 

The  application  was  rejected  by  the  local  officers  on  the  same  day, 
for  the  reason  that  the  tract  was  subject  to  the  provisions  of  the  act  of 
Congress  of  July  5,  1884  (23  U,  S.  Stat.,  103),wbich  requires  a  showing 
of  actual  residence  on  the  tract  in  question,  and  that  in  the  above  ai)pli- 
cation  no  such  residence  is  shown,  but  only  some  considerable  cultiva- 
tion, and  that  cultivation  without  residence  is  not  sufficient  to  warrant 
an  entry,  under  the  act  above  referred  to. 

On  April  6, 1893,  your  office  decision  affirmed  the  foregoing  rejection 
of  the  application,  made  by  the  local  officers,  and  I  have  considered 
the  appeal  to  this  Department  from  your  said  office  decision. 

The  tract  in  question  was  part  of  what  was  known  as  the  Fort  Crit- 
tenden military  reservation,  which  was  abandoned  and  transferred  to 
the  Interior  Department  for  disposal  under  the  act  hereinbefore  men- 
tioned, and  under  such  conditions  as  are  provided  for  therein.  In  that 
part  of  the  said  act,  providing  for  the  sale  of  such  lands,  there  occurs 
the  foUowing  proviso: 

Provided,  that  any  settler  that  was  in  actual  occupation  of  any  portion  of  any 
snch  reservatioD,  prior  to  the  location  of  such  reservation,  or  settled  thereon  prior 
to  January  1, 1884,  in  good  faith,  for  the  purpose  of  securing  a  home,  and  of  enter- 
mg  the  same  under  the  general  laws,  and  has  continued  in  such  occupation  to  the 
present  time,  and  is  by  law  entitled  to  make  a  homestead  entry,  shall  be  entitled  to 
enter  the  laud  so  occupied,  etc. 
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It  is  contended  upon  the  part  of  the  applicant,  that  the  intention  of 
the  act  of  July  5, 1884,  was  to  allow  applicants  to  make  homestead 
entries,  that  homestead  entries  under  the  general  laws  may  be  made 
without  a  showing  of  previous  residence  upon  the  lands,  and  that  it 
was  not  the  design  of  the  above  mentioned  act  to  impose  any  extra 
burdens  upon  applicants.  In  this  view,  it  is  contended  that  the  words, 
^^ actual  occupation"  and  "settler",  used  in  the  proviso,  hereinbefore 
set  forth,  are  not  intended  to  be,  and  are  not,  synonymous  with  actual 
residence — it  being  admitted  that  the  aforesaid  applicant  has  not 
actually  resided  on  the  land  in  question. 

It  appears,  however,  that  applicants  to  make  homestead  entries 
under  the  act  of  July  5, 1884,  are  required  to  make  such  extra  proof 
thereon,  as  is  not  required  under  the  general  homestead  laws,  even 
giving  the  said  act  the  construction  desired  by  the  applicant  herein, 
viz:  that  the  words,  "settler"  and  "actual  occupation"  mean  only  that 
the  lands  shall  be  put  to  use,  cultivation  and  improvement. 

But  I  have  no  doubt  that  the  statute,  in  using  the  foregoing  words, 
Intended  to  require  residence  upon  the  land  applied  for,  and  that  such 
residence  should  begin  prior  to  January  1,  1884,  and  continue  to  the 
date  of  the  application  to  make  entry.  This  would  seem  to  accord 
with  Reynolds  v.  Cole  (5  L.  D.,  555) ;  Connelly  v.  Boyd  (7  L.  D.,  369  and 
10  L.  D.,  489);  John  W.  Imes  (12  L.  D.,  288). 

The  real  object  of  the  proviso  hereinbefore  set  forth,  was  to  savethe 
rights  of  actual  settlers,  and  it  has  uniformly  received  such  construction. 

The  words  "  actual  occupation  "  may  sometimes  mean  the  possession 
of  land  for  cultivation  merely,  but  the  word  "settler"  defines  the 
character  of  the  occupancy,  under  the  act  of  July  5, 1884,  as  that  of 
inhabitancy  of,  or  residence  on,  the  land  in  question. 

Tour  office  decision  is  therefore  affirmed. 


SCHOOL  LAND— INDEMNITY  SBLBCTION8. 

Albbet  Williams  bt  al. 

In  states  where  two  sections  of  land  to  each  township  are  granted  for  school  pms 
poses,  twice  the  amoont  specified  in  section  2276  B.  S.,  wiU  be  aUowed  for  defl<- 
ciencies  in  fractional  townships. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9,  1894.  (W.  ¥.  M.) 

On  January  24,  1893,  Albert  Williams  applied  to  make  homestead 
entry  of  the  NW.  J  of  section  16,  township  3  N.,  range  1  B.,  within 
the  land  district  of  Vancouver,  Washington,  and  on  the  same  day  a 
similar  application  was  made  by  James  Hanson  to  enter  the  KE.  ^  of 
the  same  section. 

Both  applications  were  rejected  by  the  register  and  receiver  because 
of  conflict  with  indemnity  school  selection  of  the  Territory,  now  State, 
of  Washington,  being  list  No.  1. 
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The  matter  is  now  before  this  Department  ou  appeal  from  the  deci- 
sion of  your  office  sustaining  the  action  of  the  local  office. 

The  appellants  urge  that  the  then  Territory  of  Washington  had  no 
^'  sufficient  basis  for  the  selection  of  a  tract  of  land  in  auiount  equal  to 
that  selected,^  and  that  "  the  act  of  Congress  approved  February  22, 
1891,  amending  section  2276  of  the  Revised  Statutes,  does  not  apply  in 
this  case." 

"  The  records  show,"  as  stated  in  your  office  decision, 

that  township  2  N.,  range  1  W.,  W.  M.,  in  the  State  of  Washington,  is  a  fractional 
township,  containing  a  greater  quantity  of  land  than  one  entire  section,  and  not 
more  than  one  quarter  of  a  township,  and  that  hoth  sections  sixteen  and  thirty-six 
are  ontirely  wanting  therein;  (also,)  that  320  acres  in  theX.  |  of  section  15,  township 
3  N.,  range  1  £.,  have  been  selected  on  behalf  of  the  State  to  compensate  the  defi- 
ciency for  school  purposes  in  township  2  N.,  range  1  W.,  W.  M. 

The  contention  of  the  appellants,  plainly  stated,  is  that  the  State, 
then  a  Territory,  coold  select  only  one  hundred  and  sixty  acres  in  com- 
pensation for  the  sections  sixteen  and  thirty -six,  wanting  in  place;  that 
the  selection  of  a  greater  quantity,  to  wit,  three  hundred  and  twenty 
acres,  is  void,  and  that  the  proviso  of  section  2276,  as  amended  by  the 
act  of  February  28, 1891,  26  Statutes,  p.  796,  can  not  be  invoked  to  cure 
the  void  selection. 

As  far  back  as  1888,  in  the  case  of  O'Donald  v.  The  State  of  Cali- 
fornia, 6  L.  D.,  p.  696,  the  rule  was  adopted  by  this  Department  that 
"in  States  where  two  sections  of  land  to  each  township  are  granted 
for  school  purposes,  twice  the  amount  specified  in  section  2276  R.  S., 
will  be  allowed  for  deficiencies  in  fractional  townships,''  and  the  rule 
has  been  followed  in  the  later  case  of  William  Galloway,  reported  in 
12  L.  D.,  p.  80. 

It  appears,  therefore,  that  the  State  does  not  need  to  call  to  its  aid 
the  provision  of  the  later  act. 

The  decision  of  your  office  is  aihrmed. 


1EVIDEKCB—KECORDS—HOMESTR  AD— SECTION  9,  ACT  OF  MAKCH  S,  1889. 

KiME  V.  Smith. 

The  records  in  the  local  office,  when  offered  in  evidence,  should  he  accepted  as  com- 
petent evidence  of  the  facts  therein  stated. 

Parol  testimony  idehtifying  an  entryman  as  the  one  named  in  the  records  of  the 
local  office  is  properly  admissihle. 

Tlic  right  to  make  a  second  homestead  entry  under  section  2,  act  of  March  2,  1889, 
cannot  he  exercised  hy  one  who  since  the  passage  of  said  act  has  perfected  title  to 
a  tract  under  either  the  pre-emption  or  homestead  law,  the  right  to  which  was 
initiated  prior  to  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  October 
(J.  I.  H.)  9,1894.  (P.J.  O.) 

The  land  involved  in  this  appeal  is  the  NE.  J  of  Sec.  17,  T.  29,  R.  30, 
Valentine,  Nebraska,  land  district 
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The  record  shows  that  Jefferson  R.  Smith  made  homestead  entry  of 
said  tract  November  6, 1890,  under  section  2289  of  the  Revised  Stat- 
utes. On  October  21, 1891,  Henry  F.  Kime  filed  an  affidavit  of  contest, 
alleging  that  the  claimant  "has  had  a  homestead  entry  before,  and  made 
proof  on  a  pre-emption  since  March  2, 1889,  which  said  pre-emption  was 
initiated  prior  to  March  2,  1889." 

On  the  day  set  for  trial  both  parties  appeared  before  the  local  officers, 
in  person  and  by  attorneys,  whereupon  claimant  filed  a  motion  to  dis- 
miss, on  account  of  defective  affidavit  of  contest.  Thereupon  contestant 
filed  a  supplemental  affidavit,  in  which  he  alleged  that  the  claimant 
had 

heretofore  made  H.  E.  No.  58  July  5,  1883,  on  the  NE.  ^  Sec.  7,  34 — ^20,  and  also  made 
final  proof  on  pre-emption  initiated  April  10,  1887,  and  proof  made  on  same  No.  4992, 
July  12, 1889,  upon  the  NW.  i  NW.  i  Sec.  15,  W.  i  SW.  i,  SE.  i  SW.  i  Sec.  10,  T.  29, 
R.  30. 

After  several  continuances  a  hearing  was  finally  had  before  the  local 
officers  August  10,  1892.  The  register  was  sworn  as  a  witness,  and 
testified  that  the  tract  books  of  his  office  showed — 

Homesteail,  the  northeast  quarter,  Sec.  7,  township  34,  range  20  west,  160  acre«, 
$1.25,  $10.  Purchaser,  Russell  Smith,  date  of  sale,  July  11,  1883.  Homestead  entry 
No.  58,  notation  in  red  ink,  canceled  by  letter  C  of  November  27,  1885.  Township 
plat  contains  said  homestead  entry  marked  '^canceled.''  Register  of  homestead 
entries  contains  said  described  entry. 

From  the  tract  book  of  the  original  pre-emption  he  testified  that 

Tract  book  describes  declaratory  statement  9594  as  coveriiig  the  south  half  aud 
the  northwest  of  the  southwest  Sec.  10  aud  the  northwest  of  the  northwest  of  Sec. 
15  in  township  29,  range  30,  made  by  Jefferson  R.  Smith  Afril  10th,  26th,  1887. 
Also  that  on  July  12,  18^9,  Jefferson  R.  Smith  made  cash  entry  No.  4992  covering 
the  laud  described  in  said  declaratory  statement  No.  9594,  and  that  patent  covering 
the  same  was  issued  by  the  G.  L.  O.  Aug.  4,  1891. 

After  this  testimony  had  been  given  the  claimant  moved  to  strike 
out  all  the  testimony  of  this  witness,  for  the  reason  that  it  was  incom- 
petent and  immaterial,  and  not  the  best  testimony.  This  motion  was 
sustained,  and  both  parties  rested. 

At  a  later  hour  on  the  same  day  contestant  moved  to  re-open  the 
case,  on  the  ground  of  newly  discovered  evidence,  which  was  granted 
whereupon  one  Sears  was  placed  upon  the  stand,  and  testified  thnt  he 
had  known  the  defendant,  Jefierson  K.  Smith  for  several  years,  and 
that  J.  liussell  Smith,  Jefferson  R.  Smith,  and  Kussell  Smith  were  one 
and  the  same  person;  that  he  had  known  him  to  sign  his  name  as 
Jefferson  R.  and  J.  Russell  Smith.  Thereupon  claimant  moved  to 
strike  out  all  of  this  testimony,  for  the  reason  that  it  is  a  part  of  con 
testant's  main  case,  which  motion  was  sustained. 

The  local  officers  decided  that  his  entry  should  remain  intact  and  the 
contest  be  dismissed. 
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The  contestant  appealed,  and  yonr  office,  by  letter  of  April  14, 1803, 
affirmed  their  decision,  and  decided  that 

Section  2,  act  of  March  2, 1889  (25  Stat.,  854),  gave  this  defendant  the  right  to 
make  a  second  homestead  entry ;  therefore  no  cause  of  action  was  stated  by  the 
eomplainanty  and  yon  erred  in  ordering  a  hearing. 

The  contestant  has  appealed  from  your  decision,  assigning  errors  of 
law  and  fact. 

The  entry  under  consideration  was  not  made  under  the  act  of  March 
2,  1889,  but,  as  heretofore  stated,  under  section  2289  of  the  Eevised 
Statutes.  It  is  not  necessary  to  decide,  from  my  view  of  this  case, 
whether  he  might  be  permitted  to  amend  his  application  so  as  to  bring 
it  within  the  provisions  of  that  statute  or  not.  Although  it  was  error 
on  the  part  of  both  your  office  and  the  local  office  to  reject  the  testi- 
mony that  was  offered,  it  was  not  absolutely  necessary  for  the  contest- 
ant to  offer  the  records  of  the  local  office  in  evidence,  because  the 
Department  will  take  judicial  notice  of  its  own  records  in  deciding 
cases.  But  if  the  contestant  saw  fit,  in  the  presentation  of  his  case, 
to  offer  these  records,  they  should  have  been  accepted  as  competent 
evidence  of  the  facts  therein  stated.  It  was  also  error  to  exclude  the 
testimony  of  Sears.  His  testimony,  in  view  of  the  record  evidence 
offered,  was  material,  jn  that  it  identified  the  entryman  Smith  by  the 
several  names  under  which  he  seems  to  have  appeared  in  making  his 
entries.  This  testimony  was  thoroughly  competent  for  this  purpose. 
I  am  unable  to  see  any  reason  why  it  should  not  have  been  considered. 

The  real  question  in  this  case  is  whether  or  not  the  making  of  final 
proof  and  final  entry  after  the  passage  of  this  act  of  the  pre-e'uption 
claim,  the  right  to  which  had  been  initiated  prior  thereto,  disqualified 
Smith  from  making  the  subsequent  homestead  entry,  admitting,  for 
the  sake  of  argument,  that  he  should  h%ve  the  right  to  amend  his  appli- 
cation so  as  to  bring  him  within  the  purview  of  said  act.  The  act  reads 
as  follows — 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  has  made  entry  under  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one -quarter  section  of  pnblie  land  subject  to  such  entry,  such  previous 
filing  or  entry  to  the  contrary  notwithstanding;  but  this  right  shall  not  apply  to 
persons  who  perfect  title  to  lands  under  the  pre-emption  or  homestead  laws  already 
initiated. 

From  the  plain  reading  of  this  statute  it  is  clear  to  my  mind  that  any 
person  who  has  perfected  title  to  lands  under  either  the  pre-emption  or 
homestead  laws  subsequent  to  its  passage,  the  right  to  which  was 
initiated  prior  thereto  is  prohibited  from  availing  himself  of  the  privi- 
leges of  the  act.  The  language  of  the  law  is  plain  and  unambiguous, 
and  there  is  no  room  for  construction.  (Cherokee  Tobacco  ease  11 
Wall.,  616.) 

The  record  and  testimony  show  that  this  claimant's  pre-emption  comes 
within  this  rule;  hence  the  entry  in  controversy  should  be  canceled. 

It  is  so  ordered,  and  your  judgment  reversed. 
1801— VOL  19 14 
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AFFIDAVIT  OF  CONTEST— RESIDENCE. 

Young  v.  Malka, 

A  clerical  error  in  dating  an  affidavit  of  contest,  by  which  the  contest  is  made  to 
appear  premature,  affords  no  ground  for  the  dismissal  of  the  contest. 

The  defense  of  "necessary  absences''  cannot  be  considered  until  the  fact  of  resi- 
dence at  some  time  has  been  established. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I,  H.)  5, 1894.  (J.  W.  T.) 

The  above  entitled  contest  is  before  roe  on  appeal  from  your  office 
decision  of  January  26, 1893,  in  favor  of  John  A.  Young,  involving 
the  SE.  i  of  Sec.  4  T.  126  I^.,  E.  64  W.,  in  the  Aberdeen  land  district, 
South  Dakota,  for  which  William  Malka  made  homestead  entry  Feb- 
ruary 6, 1891. 

Contest  was  initiated  by  John  A.  Young  the  26th  day  of  March, 
1892,  alleging  in  his  affidavit  of  contest  the  abandonment  of  said  tract, 
and  that  the  contestee,  William  Malka,  has  changed  his  residence 
therefirom  for  more  than  six  months  since  making  said  entry,  and 
that  said  tract  is  not  settled  upon  and  cultivated  by  said  party,  as 
required  by  law. 

On  the  hearing,  which  was  fixed  for  the  28th  day  of  May,  1892, 
before  the  register  and  receiver,  a  preliminary  motion  to  dismiss  was 
made  by  Malka's  attorneys,  on  the  ground  that  the  affidavit  of  contest, 
and  the  jurat  affixed  thereto,  did  not  show  affirmatively,  that  at  the 
time  of  making  said  affidavit  and  jurat,  <<  sufficient  time  had  elapsed  to 
render  said  entry  contestable  on  the  grounds  set  up  therein,  and  in  the 
notice  of  contest  alleged." 

That  was  not  necessary.    Seitz  v.  Wallace  (6  L.  D.,  299). 

But  it  is  evident  from  the  corroborating  affidavit  made  by  David 
Armstrong,  that  the  principal  affidavit  of  contest  was  made  on  March 
26, 1892,  for  it  recites  the  fact  that  at  the  same  time  and  place  David 
Armstrong  was  sworn,  and  the  jurat  to  Armstrong's  affidavit  fixes  the 
date  aJ3  the  26th  of  March,  1892. 

Where  the  date  of  a  corroborating  affidavit  of  contest  is  fixed  in  the 
Jurat  affixed  thereto,  and  the  body  thereof  contains  the  statement  on 
the  same  paper  containing  the  affidavit  of  contest,  and  referring 
thereto,  that  the  affiant  named  in  the  sworn  corroborating  declara- 
tion,  appeared  at  the  same  time  and  place — referring  to  the  contest- 
ant—and it  also  appears  that  the  contestant  was  sworn,  it  fixes  the 
date  of  his  affidavit  with  sufficient  certainty,  and  especially  after  notice 
of  contest. 

But  as  the  date  given — ^March  26, 1891 — ^is  evidently  a  merely  clerical 
error,  the  most  that  can  be  said  is  that  the  affidavit  bears  no  date. 
Kone  wa^  necessary.  Gebhard  v.  Conlon  (11  L.  D.,  346),  in  effect  over- 
ruling Parker  v.  Castle  (4  L.  D.,  84).    This  objection  to  the  affidavit 
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was  repeated  in  various  forms  during  the  taking  of  the  testimony  with 
a  pertinacity  that  suggests  a  desire  to  dispose  of  the  contest  upon  a 
technicality,  rather  than  upon  the  evidence,  and  when  I  come  to  con- 
sider the  testimony,  I  think  I  discover  the  reason  for  it* 

There  is  no  evidence  that  the  contestee  ever  resided  on  the  tract  in 
controversy,  from  the  time  of  his  entry  until  the  day  after  the  initia- 
tion of  the  contest,  a  period  of  nearly  a  year. 

It  appears  that  thirty  acres  had  been  cultivated  thereon,  but  it  was 
done  by  some  one  else,  and  before  said  Malka  made  entry  for  it* 
Indeed,  it  must  have  been  the  theory  upon  which  the  contestee  him- 
self made  his  defense,  that  proper  residence  had  not  been  shown,  for  a 
considerable  portion  of  his  testimony  was  given  with  the  evident  pur- 
pose of  furnishing  excuses  for  his  absence  from  the  land  in  controversy. 

It  would  be  sufficient  to  dispose  of  the  defense  of  "necessary 
absence,'^  that  it  will  never  be  considered  until  residence  at  some  time 
has  been  established.    William  A.  Thompson  (6  L.  D.,  576). 

However,  giving  it  full  force  as  a  defense,  it  is  entirely  unsatisfactory 
upon  the  testimony.  Absence  on  account  of  financial  inability  could 
hardly  be  averred  in  good  faith,  when  it  appears,  as  in  this  record,  that 
contestant  was  at  the  same  time  working  two  other  farms,  and  absence 
on  account  of  sickness,  the  only  other  defense  offered,  is  not  supported 
by  the  evidence. 

I  am  satisfied  that  your  of&ce  decision  is  correct.  It  is  therefore 
affirmed. 


ATTORNEY—AUTHORITY  TO  DISMISS  PROCEEDINGS. 

Peacock  v.  Shearer's  Heirs. 

The  action  of  an  attorney  of  record  in  the  dismissal  of  proceedings  will  be  held 
conclosive  npon  the  party  he  represents,  wlieie  his  appearance  is  general  in 
character  and  no  showing  of  frand  or  collusion  is  made. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  9y  1894.  (P.  J.  0.) 

The  land  involved  in  this  appeal  is  the  NE.  \  of  Sec.  35,  T.  16  K,  E, 
7  W.,  Kingfisher,  Oklahoma,  land  district. 

The  record  shows  that  Michael  Shearer  presented  his  application  to 
make  homestead  entry  of  said  tract  July  29, 1889,  which  was  endorsed 
by  the  register,  "  Suspended — Allowed  30  days  to  procure  evidence 
of  naturalization."  The  applicant,  on  August  23  following,  filed  his 
certificate  of  naturalization,  showing  his  admission  to  citizenship  in 
1868,  and  his  application  was  again  endorsed,  <^Allo wed  August  23, 1889.'' 

On  August  29  following  Albert  S.  Peacock  filed  his  affidavit  of  con- 
test, alleging  that  Shearer  had  not  settled  upon  and  improved  said 
tract;  that  the  tract  was  settled  on  and  improved  by  the  contestant 
July  2|  1889.    At  the  same  time  apparently  there  was  filed  authority 
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for  the  appearance  of  the  attorney,  signed  by  contestant,  as  follows^ 
after  the  veime  and  description  of  the  land, — 

I  hereby  authorize  and  empower  N.  Campbell  to  appear  before  the  Hon.  register 
and  receiver  of  said  land  office  and  represent  said  cause  for  me. 

Hearing  was  had  before  the  local  officers,  with  the  exception  of  one 
deposition,  and  as  a  result  they  recommended  the  dismissal  of  the  contest, 
and  that  the  entry  should  remain  intact.  The  contestant  appealed. 
T.  (jr.  Cutlip  prepared  and  filed  the  appeal  and  brief  in  support  thereof, 
as  attorney  for  Peacock.  On  consideration  of  the  case,  your  office,  by 
letter  of  March  24, 1892,  reversed  the  action  of  the  local  office,  and  held 
Shearer's  entry  for  cancellation.  On  receipt  of  notice  of  your  said  office 
judgment,  on  March  29, 1892,  the  defendant  filed  in  the  local  office  a 
motion  for  a  rehearing,  and  the  same  was  transmitted  to  your  office. 
On  April  16, 1892,  there  was  filed  in  your  office  a  dismissal  of  said  con- 
test as  follows  (omitting  the  caption) — 

We,  the  undersigned  attorneys  of  record  for  the  above  entitled  plaintiff  in  the 
above  entitled  cause^  do  hereby  dismiss  said  contest  No.  346,  involving  title  to  H* 
E.  No.  3850  for  NE.  i  of  Sec.  35,  Twp.  15  N.  of  range  7  West,  I.  M. 

(Signed)  T.  G.  Cntlip, 

N.  Campbell. 

On  May  4, 1892,  your  office,  by  letter  of  that  date,  declared  "  the  case 
is  therefore  dismissed  and  closed,  leaving  said  entry  intact  as  against 
the  claim  of  said  Peacock.'^  In  said  letter  the  presentation  of  the 
motion  for  a  rehearing  was  mentioned,  but  was  not  passed  upon,  pre- 
sumably because  of  the  dismissal. 

On  April  25, 1892,  Peacock  presented  a  motion  for  the  reinstatement 
of  his  contest,  alleging  that  the  attorneys  had  no  authority  for  dismiss- 
ing the  same.  This  nK)tion  was  supported  by  his  own  affidavit;  and 
on  May  3,  following  additional  affidavits  were  filed  in  support  of  said 
motion ;  but  inasmuch  as  the  motion  had  not  been  served  on  the  oppo- 
site party,  the  same  was  returned,  with  directions  to  do  so.  He  again 
presented  his  motion  and  corroborative  affidavits  September  24,  1892. 
It  is  claimed  by  the  contestant  that  the  attorney  Campbell  was  only 
employed  to  try  the  case  before  the  local  office,  and  that  immediately 
thereafter  Peacock  discharged  him,  but  did  not  settle  with  him  in  full, 
and  that  Cutlip  was  employed  simply  to  prepare  the  appeal,  and  for  no 
other  purpose.  His  brother  Charles  swears  that  he  was  present  in 
Campbell's  office  when  Albert  settled  with  him  (Campbell),  and  revoked 
his  authority  to  appear  for  him,  and  demanded  of  Campbell  the  return 
of  the  "power  of  attorney;"  that  Campbell  did  not  return  it,  for  the 
reason,  as  he  said,  that  it  was  locked  in  the  desk,  and  his  partner,  who 
was  then  out,  had  the  key,  and  he  requested  Albert  to  come  in  again 
and  he  would  give  it  up.  He  says  he  knows  that  Campbell  was  dis- 
charged, and  that  he  (Campbell)  was  informed  that  Cutlip  had  been 
employed  to  prepare  the  appeal;  "that he  (Charles)  was  present  when 
said  Cutlip  was  engaged  to  prepare  said    appeal,  and  that  he  was 
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engaged  for  no  other  purpose,  and  had  no  farther  authority  in  the  mat* 
ter."  G.  Cr.  King  corroborates  these  statements  in  full^  and  details  at 
length  the  occurrences. 

The  affidavit  of  Gutlip  is  also  presented,  in  which  he  swears  that 
Peacock  engaged  him  ^'  to  draw  the  appeal  in  said  case,  for  andby  said 
Peacock,  and  nothing  further;"  that  he  was  not  attorney  for  Peacock 
for  any  other  purpose.  He  also  says  that  Campbell  came  to  his  office 
about  this  time  and  told  him  he  had  been  discharged  by  Peacock.  He 
does  not  say  anything  about  signing  the  dismissal  of  the  case. 

On  October  1, 1892,  the  death  of  Michael  Shearer  was  suggested  in 
your  office,  and  his  widow  substituted.  The  affidavits  of  Campbell  aud 
the  contest  clerk  of  the  local  office  were  presented  by  the  defendant. 
The  former  swears  that  his  employment  by  Peacock  was  for  the  pur- 
pose of  looking  after,  managing  and  conducting  said  case;  ^Hhat  said 
employment  continued  from  the  time  the  same  was  made  as  aforesaid 
until  the  16th  day  of  April,  1892,  when  said  contest  was  finally  dis- 
missed; that  said  Peacock  never  at  any  time  revoked  or  attempted  to 
revoke  the  authority  of  affiant  to  act  as  such  attorney  in  said  contest.'* 
The  contest  clerk  swears  that  up  to  the  date  of  his  affidavit — Septem- 
ber 24,  1892, — ^the  authority  of  Campbell  to  appear  for  Peacock  has 
never  been  revoked,  and  that  he  has  been  recognized  as  the  attorney 
of  record  in  said  contest,  upon  whom  notices  have  been  served. 

On  consideration  of  the  matter,  your  office,  by  letter  of  December  5, 
1892,  reinstated  said  case,  and  refused  the  motion  for  a  rehearing  filed 
by  the  defendant,  whereupon  the  defendant  prosecutes  this  appeal, 
assigning  as  error  the  reinstatement  of  Peacock's  contest,  and  substan- 
tially that  your  office  judgment  of  March  24,  1892,  is  against  the  evi- 
dence. 

It  is  a  well  settled  rule  in  all  judicial  tribunals  and  in  this  Depart- 
ment that  where  an  attorney  enters  his  appearance  in  a  case  he  is  the 
•representative  of  his  client  for  all  purposes  connected  with  the  action 
then  pending,  and  that  any  and  all  acts  done  by  him  within  the  scope 
of  his  authority,  and  in  the  absence  of  fraud,  is  binding  upon  the 
client.  If  Peacock  in  this  case  discharged  Campbell,  as  alleged,  it 
•was  his.  further  diity  to  cause  the  withdrawal  of  his  appearance  in  this 
local  office,  and  until  that  was  done  any  act  of  his  as  attorney  was 
.'binding  on  Peacock.  The  mere  demanding  of  the  return  of  the  power 
of  attorney  from  Campbell  personally  was  an  idle  ceremony,  for  the 
(r!Rason  that  it*  had  been  filed  in  the  l6cal  office,  and  thus  became  a  part 
of  the  records  in  the  case.  He  therefore  could  not  return  it*  It  is  fair 
•to  assume  that  Peacock  knew  this,  as  I  take  it,  froin  the  fact  that  he 
appears  here  as  his  own  .attorney,  and  from  his  briefs  that  he  is  an 
.attorney  at  law  himself.       . 

But  admitting,  for  the  sake  of  argument,  that  Campbells  appear- 
jance  should  be  construed  by  its  terms  to  be.  limited  to  the  trial  before 
the  local  office,  there  is  no  explanation  as  to  Cxitlip^s  authority,. or  lack 


214  DECISIONS   RELATING  TO   THE  PUBLIC   LANDS. 

of  authority,  to  join  in  the  dismissal  that  can  be  accepted.  His  appear- 
ance is  a  general  one.  The  record  shows  that  in  addition  to  simply 
preparing  the  appeal,  his  name  appears  to  a  twenty  page  brief.  In 
any  event  he  cannot  now  be  heard  to  say  that  his  appearauce  was  a 
limited'  one.  He  was  not  required,  under  the  rules,  to  file  a  written 
authority  for  appearance  in  the  appeal.  (Dober  v,  Campbell  et  aZ.,  18 
L.  D.,  88.) 

It  is  to  be  noticed  that  Peacock  does  not  allege  fraud  or  collusion 
between  any  persons  in  this  dismissal.  He  simply  says  the  contest  was 
dismissed  without  his  knowledge;  that  no  person  was  authorized  to  act 
as  his  attorney  ^^  since  said  appeal  was  taken,  and  dismiss  said  contest 
case."  In  one  of  his  affidavits  he  says  he  called  at  Campbell's  office 
about  April  17, 1892,  which  was  the  day  after  the  dismissal,  to  see  him 
about  it,  when  Campbell  said  to  him,  "Burt,  if  you  had  been  a  little 
sooner,  you  would  have  been  $2,000  better  off,  because  he,  Campbell, 
thought  I  was  away  and  he  could  not  find  me,  Peacock,  and  he  had  to 
get  what  he  could  out  of  the  claim;  affiant  asked  (Campbell,  ^ out  of 
what  claim;'  he  answered, 'out  of  your  claim;  I  dismissed  your  ton- 
test  case  and  got  $50  for  doing  so,  and  gave  you  credit  for  $25,  and 
gave  $16  to  Cutlip  and  $10  to  the  man  who  worked  it  up.'  Notwith- 
standing this  alleged  conversation,  there  is  no  complaint  upon  any 
other  ground  than  that  stated  above. 

In  view  of  what  has  been  said  as  to  the  authority  of  an  attorney  to 
act  for  his  client,  it  seems  to  me  that  in  a  case  where  the  litigant  is 
seeking  redress  at  the  hands  of  the  Department,  he  should  allege  and 
show  such  fraud  and  collusion,  or  such  unjustifiable  conduct  to  his 
prejudice  as  will  warrant  the  action  of  the  Department  in  gran  ting  him 
relief.  By  the  presentation  here  the  Department  is  left  in  the  uncer- 
tain realm  of  conjecture,  and  is,  apparently,  expected  to  assume  fraud 
in  the  conduct  of  those  who  are  officers  of  the  Department  in  the  same 
sense  that  attorneys  are  officers  of  the  court.  These  attorneys  were 
duly  qualified,  presumably,  to  appear  and  represent  litigants  before 
the  tribunal  provided  by  law  for  the  trial  of  this  class  of  cases ;  the 
contestant,  by  his  employment  of  them,  held  them  out  to  the  world  as 
his  representatives  for  that  purpose,  and  he  cannot  be  heard  to  dispute 
their  acts  as  his  attorneys,  simply  by  alleging  that  they  exceeded  their 
authority,  or  were  employed  for  a  specific  purpose  only  in  connection 
with  the  litigation. 

It  would  be  a  fruitless  undertaking  in  the  Department  to  attempt  to 
relieve  litigants  before  it  of  all  the  errors,  real  or  imaginary,  that  they 
might  conclude  their  attorneys  had  been  guilty  of,  and  in  the  absence 
of  specific  charges  of  fraud  it  cannot  do  so. 

The  distinction  between  the  case  at  bar  and  that  of  Jones  et  al.v, 
Inhelder  (14  L.  D.,  373),  is  clearly  definable.  In  that  case  it  was  appa- 
rent that  the  conduct  of  the  attorney  was  fraudulent,  in  that  after 
having  brought  the  first  contest,  and  fee  and  expenses  for  conducting 
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the  same  haviDg  been  paid  him,  he  dismissed  that  contest  and  insti- 
tuted another  for  a  different  person.  The  fraud  here' was  so  apparent 
on  tlie  face  of  the  transaction  that  the  Department  was  jusllfied  in  giv- 
ing the  preference  right  of  entry  to  the  first  contestant.  The  second 
contestant  in  that  case  was  charged  with  notice  of  the  pendency  of  the 
first;  hence  it  was  fair  to  assume  that  there  was  collusion  between  him 
and  the  attorney. 

I  think  your  office  judgment  reinstating  Peacock's  case  should  be 
reversed,  and  that  of  May  4, 1892,  dismissing  the  case,  should  stand. 
It  is  so  ordered. 


RAILBO^VD  GRANT— ACT  OP  JULT  4,  1866. 

Hastings  and  Dakota  E.  B.  Co.  v.  Gbinnell  et  al, 

Tlie  ruling  of  the  Sapreme  Court  in  the  case  of  Harden  v.  Northern  Pacific  R.  B.  Co., 
to  the  effect  that  lands  covered  by  an  eutry  at  the  date  of  the  grant  are  excepted 
therefrom,  though  said  entry  is  canceled  prior  to  definite  location,  is  equaUy 
applicable  to  the  grant  made  by  the  act  of  July  4, 1866. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.I.  H.)  9,1894.  (F.  W.  0.) 

I  have  considered  the  appeal  by  the  Hastings  and  Dakota  Bailroad 
company  from  your  office  decision  of  January  6, 1893,  holding  that  said 
company  has  no  legal  right  to  the  SB.  J,  Sec.  13,  T.  116  N.,  R.  31  W., 
Marshall  land  district,  Minnesota,  which  appeal  is  forwarded  in  accord* 
ance  with  departmental  directions  of  June  7, 1893,  granting  the  com- 
pany's application  for  certiorari. 

The  matter  of  the  company's  right  to  this  land  has  several  times 
before  been  the  subject  of  decision  by  this  Department  and  to  a  proper 
imderstanding  oi  the  matter  the  following  recitation  is  necessary. 

On  January  19,  1883,  one  Ghas.  McOliutock  applied  to  make  home- 
stead entry  for  this  land,  his  application  being  rejected  by  the  local 
officers  for  conflict  with  the  grant,  from  which  action  he  appealed. 

This  land  is  within  the  primary  limits  of  the  company's  grant,  made 
by  the  act  of  July  4, 1866  (14  Stat.,  87). 

The  records  show  that  on  April  15,  1865,  one  Philip  Shaw  made 
homestead  entry  of  this  tract  which  entry  was  canceled  by  relinquish- 
ment on  August  4,  1866,  subsequent  to  the  date  of  the  act  making  the 
grant  to  said  company,  but  prior  to  the  deflnite  location  of  its  road 
June  26, 1867. 

Tour  office  decision  of  October  8,  1883,  upon  McOlintock's  appeal, 
held  that  the  land  in  question  was  excepted  from  the  company's  grant 
by  the  existence  of  Shaw's  entry  at  the  date  of  the  act  making  the 
same,  under  the  authority  of  the  decision  in  the  case  of  White  v. 
Hastings  and  Dakota  Railway  Company  (6  0.  L.  O.,  54). 

Upon  appeal  by  the  company  from  said  decision,  the  same  was 
reversed  by  departmental  decision  of  August  15,  1888  (7  L.  D.,  207), 
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Ti^herein  it  was  held  that  the  right  of  the  company  under  its  grant 
attax'hcd  to  lands  that  were  disembarrassed  at  the  date  of  the  definite 
location,  notwithstanding  such  lands  were  reserved  at  the  date  of  the 
grant. 

It  appears,  however,  that  during  the  pendency  of  the  case  upon 
McClintock's  application,  the  local  oflScers  had  permitted  George  D. 
Grinnell  to  make  homestead  entry  of  the  E.  J  of  the  SE.  J  of  said  Sec.  13, 
and  Calvin  N.  Perkins  to  make  homestead  entry  of  the  W.  J  of  the 
SE.  i  of  the  same  section. 

Acting  under  the  decision  of  the  Department  of  August  15,  1888, 
supra,  your  office  decision  of  September  15,  1888,  held  the  homestead 
entries  of  Grinnell  and  Perkins  for  cancellation  for  conflict  with  the 
rights  of  the  company  under  its  grant,  and  upon  appeal,  said  decision 
was  affirmed  by  departmental  decision  of  September  13,  1890,  with  the 
modification  that  the  entries  might  be  permitted  to  remain  of  record 
for  the  purpose  of  affording  the  entrymen  an  opportunity  to  fiecure 
relinquishments  from  the  company  under  the  provisions  of  the  act  of 
June  22,  1874  (18  Stat.,  194). 

During  the  suspension  of  said  entries  to  await  the  action  of  the 
parties  in  the  matter  of  securing  the  company's  relinquishments, 
to  wit,  on  May  16,  1892,  the  supreme  court  of  the  United  States  ren- 
dered a  decision  in  the  case  of  Barden  v,  iN^orthern  Pacific  Railroad 
Company  (146  TJ.  S.,  535),  in  which  it  was  held  that  lands  covered  by 
an  entry  at  the  date  of  the  passage  of  the  act  making  the  grant,  did 
not  pass  to  the  company,  even  thoagh  such  entries  were  canceled  prior 
to  the  definite  location  of  the  road. 

By  your  office  letter  of  October  29,  1892,  the  attention  of  this 
Departinent  was  called  to  the  decision  of  the  court  in  the  Barden  case 
just  referred  to,  and  its  probable  effect  upon  th^  cases  of  Perkins  and 
Grinnell,  with  a  request  for  instructions  respecting  further  proceedings 
by  your  office  in  said  cases.  Said  letter  was  considered  in  depart- 
mental communication  of  ^November  15, 1892  (15  L.  D^,  431),  wherein  ft 
was  held  that  lands  embraced  within  a  subsisting  homestead  entry  at 
the  date  of  the  grant  of  July  4, 1866,  are  excepted  tlierefitom,'  although 
sail  entries  may  be  canceled  prior  to  the  definite  location  of  the  road, 
and  yon  were  directed  to  apply  said  decision  to  the  cases  in  question 
"and,  if  in  your  judgment  the  parties  are  protected  thereunder,  you 
will  re-adjudicate  the  case.  In  that  event,  however,  due  notice  should 
be  given  the  company  of  its  right  of  appeial  as  in  all  other  cases  made 
and  provided." 

,' It  appears  that  the  company  executed  relinquishments  in  favor  of 
these  parties,  which,  although  appearing  to  have  been  executed  May 
18, 1892,  were  not  filed  in  the  local  office  until  November  6th,  of  that 
year. 

Acting  under  departmental  decision  of  November  15, 1892,  your  office 
decision  of  January  6,  1893,  re-adjndicated  the  cases  of  said  company 
against  Grinnell  and  Perkins,  and  held  that  the  company  had  no  legal 
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light  to  the  land  and  that  their  relinqnishmeuts  were  unnecessary^ 
and  added  nothing  to  the  strength  of  the  claims  of  Grinnell  and  Per- 
kins. 

From  this  decision  the  company  filed  its  appeal,  which  your  office 
refused  to  receive,  and  upon  its  application,  certiorari  was  granted  by 
departmental  letter  of  July  7, 1893,  as  before  stated. 

The  sole  question  for  consideration  raised  in  said  appeal  is  as  to 
whether  the  decision  of  the  supreme  court  in  the  case  of  Barden  v. 
Northern  Pacific  Eailroad  company,  [supra),  has  any  application  to  the 
grant  made  by  the  act  of  July  4, 1866,  under  which  the  Hastings  and 
Dakota  Railroad  company  claims* 

In  departmental  communication  of  November  15,  1892,  {supra),  ix^ 
considering  this  question  it  was  said: 

While  the  constmction  made  in  that  case  is  of  a  different  grant  from  that  now  in 
qnestioD,  yet  both  grants  are  in  praseenti,  and  there  is  no  material  difference  in  their 
hinguage  in  so  far  as  it  affects  the  attachment  of  fights  thereunder,  hence  said  deci- 
sion woald  apply  with  equal  force  to  the  grant  under  consideration,  and  in  its  adjust- 
ment said  decision  should  be  followed. 

From  H  careftd  review  of  the  matter  I  concur  in  the  conclusions 
therein  reached. 

In  this  connection  it  might  be  noted  that  as  this  company  has  exe- 
cuted relinquishments  in  favor  of  these  parties,  under  the  act  of  June 
22, 1874  {8upra)j  it  can  have  no  interest  in  the  present  controversy,  for 
to  admit  that  the  lands  pass  under  the  grant,  the  company's  interest 
tjierein  was  terminated  by  its  relinquishment. 

As  to  the  correlative  right  of  selection  of  other  land  under  tlie  pro- 
visions of  the  act  of  June  22^  1874,  it  baa  been  repeatedly  held  by  this 
Department  th^t  the  right  to  such  selection  will  not  be  considered  in 
the  absence  of  an  application  in  due  form  made  thereunder. 
"  The  company's  appeal  is  therefore  dismissed  and  the  record  is  here- 
with returned  for  your  further  action  upon  the  proof  submitted  by 
Grinnell  and  Perkins  under  their  entries  before  described. 


BAHiROAD  liAKDS— ACT  Of  SEPTEMBEK  «9,  1890* 

MctLEOY  V.  TOWLB. 

The  preferred  right  to  make  a  homestead  entry  under  section  2  of  the  forfeiture  act 
of  September  29,  1890,  is  dependent  upon  actnal  settlement  in  good  faith  exist- 
ing at  the  date  of  the  passage  of  said  act.  j     '    ' 

Persons  who  at  the  date  of  the  passage  of  said  act  were  not  in  possession,  of  lands 
opened  to  entry  thereby,  or  had  not  settled  thereon,  secured  no  rights  under  sec- 
tion 3  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offioe,  October 
(J.  I.  H.)  9y  1894.  . .  :      ( J.  L.) 

I  have  considered  the  case  of  William  X.  Mcllroy  v.  Hugh  P.  Towle, 
upon  the  appeal  of  the  former  from  your  office  decision  of  May  20, 1893, 
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reyersing  the  decision  of  the  local  officers,  dismissing  Mcllroy's  pro- 
test, and  holding  intact  Towle's  homestead  entry,  No.  8011,  for  the 

E.  i  of  the  NW.  i  and  the  N.J  of  the  SW.  J  of  Sec.  1,  T.  15  8,,  B.  7 
E.,  M.  D.  M.,  San  Francisco  land  district,  California. 

On  Januaiy  26, 1886,  Towle  filed  an  application  to  make  homestead 
entry  of  said  land,  alleging  settlement  on  September  15,  1883,  and  filed 
therewith  the  affidavits  of  George  W.  Towle,  Samuel  Ockley  and  Wm. 

F.  Burnett;  all  of  which  were  forwarded  by  the  local  officers  on  Feb- 
ruary 12,  1886,  to  your  office.  On  August  7, 1886,  your  office  (after 
notifying  the  resident  attorney  of  the  Southern  Pacific  Eailroad  Com- 
pany of  the  application,  and  receiving  his  verbal  assurance  that  the 
company  would  make  no  objection  to  the  entry),  instructed  the  local 
officers  to  permit  Towle  to  make  homestead  entry  of  said  land.  And 
the  resident  attorney  of  the  company  was  notified  thereof  by  your 
office. 

Whereupon,  on  August  24, 1886,  Towle  filed  a  new  application  alleg- 
ing settlement  on  December  15, 188.5,  and  was  allowed  to  make  home- 
stead entry  of  said  land. 

On  May  25, 1891,  after  due  notice,  Towle  made  his  final  proof  before 
a  United  States  Commissioner.  William  N.  Mcllroy  appeared  and 
filed  a  written  protest,  alleging  the  following  reasons: 

1.  For  the  reason  that  said  land  is  within  the  limits  of  the  grant  of  the  Sonthem 
Pacific  Railroad  Company,  and  is  of  the  land  that  passed  to  said  company  by  opera- 
tion of  said  grant. 

2.  That  the  contestant,  William  N.  Mcllroy,  is  in  the  actual  occupation  and  pos- 
session of  part  of  said  land,  to  wit :  the  E.  ^  of  the  N W.  ^  of  said  Sec.  1,  T.  15  S.,  R. 
7  E.,  M.  D.  M.,  and  has  been  for  the  past  fifteen  years;  and  had,  prior  to  the  year 
1888,  applied  to  the  said  Southern  Pacific  Railroad  Company  for  said  land,  and  has 
at  all  of  said  time  occupied  the  same,  with  the  bona  fide  intention  of  purchasing 
the  same  of  said  Company  whenever  they  could  give  title  to  the  same. 

The  final  proof  witnesses  were  cross-examined,  and  other  testimony 
introduced  by  both  parties;  and  briefs  were. filed  by' counsel. 

On  September  11, 1891,  the  local  officers  jointly  recommended  that 
Towle's  homestead  entry  be  cancelled  as  to  the  E.  J  of  the  NW.  J  of  sec- 
tion 1,  and  allowed  only  as  to  the  N.  i  of  the  SW.  J  of  said  section  !• 

Towle  appealed,  and  on  May  20, 1893,  your  office  reversed  the  deci- 
sion of  the  local  officers,  and  directed  that  Towle's  homestead  entry 
remain  intact. 

Mcllroy  has  appealed  to  this  Department. 

The  plat  of  the  survey  of  said  township,  with  subdivisions,  was  filed 
in  the  local  office  on  June  27, 1884. 

Your  office  decision  calls  special  attention  to  the  fact  that  Towle,  in 
his  final  proof,  says:  "I  was  on  the  land  when  I  settled  in  August, 
1885,  at  which  time  I  established  my  actual  residence  on  the  land.'' 
An  examination  of  all  the  other  testimony  shows  plainly,  that  ^^Augtist^ 
was  named  by  mistake,  instead  of  "  Decemher^^^  1885,  as  stated  in 
Towle's  homestead  affidavit. 
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The  claimant's  objections  to  so  much  of  the  cross  examination  of  the 
witness  George  W.  Towle,  as  sought  to  impeach  him  upon  the  assump- 
tion that  in  an  affidavit  made  by  him  in  support  of  his  brother's  home- 
stead application,  he  had  made  a  statement  inconsistent  with  his  testi- 
mony on  the  stand,  were  well  taken,  and  they  are  hereby  sustained. 
Inspection  of  the  affidavit  referred  to,  which  is  now  before  me,  shows 
that  the  statements  of  the  witness  on  both  occasions  are  consistent. 

It  is  proved,  and  not  disputed,  that  since  the  15th  day  of  December, 
1885,  the  entryman,  with  his  wife  and  four  children,  have  continuously 
resided  upon  the  land;  that  his  improvemcDts,  consisting  of  a  large 
dwelling  house,  two  barns,  wire  fences,  three  wells  with  pumps  worked 
by  wind-mills,  and  an  orchard,  are  worth  $2000;  and  that  he  has  culti- 
vated to  crops  every  year,  about  twenty- five  acres,  and  used  the 
remainder  of  the  laud  for  grazing;  all  in  good  faith. 

Towle's  final  proof  is  therefore  approved  for  all  the  land  described  in 
his  homestead  entry  of  August  24, 1886;  it  not  appearing  that  the  prot- 
estant  has  shown  a  better  right  to  the  E.  i  of  the  K  W.  i  of  section  1^ 
which  is  all  he  claimed. 

Previous  to  the  year  1872,  R.  N.  Mcllroy,  the  father  of  the  protestant, 
and  George  W.  Towle,  a  brother  of  the  entryman,  were  settled  upon 
the  land  which  is  now  the  K  W.  J  of  section  1,  aforesaid.  The  crest  of 
a  ridge,  which  ran  nearly  north  and  south  between  their  settlements, 
was  assumed  and  respected  by  both  as  the  dividing  line  between  them; 
Mcllroy  occupying  and  using  the  western  slope,  and  Towle  the  eastern. 
The  protesant  lived  with  his  father  on  the  place,  until  the  year  1877, 
when  he  went  to  the  town  of  Gilroy  to  live  with  his  mother  and  to  work. 
Ihiring  the  year  1877,  R.  K.  Mcllroy  and  George  W.  Towle  agreed  to 
establish  and  mark  their  dividing  line  by  building  at  joint  expense,  a 
fence  along  the  middle  line,  as  near  as  they  could  fix  it,  running  north 
and  south  between  the  east  half  and  the  west  half  of  said  quarter  sec- 
tion. The  fence  was  built  according  to  the  agreement,  each  party  con- 
tributing  one-half  of  the  expense  thereof;  and  Mcllroy  thereafter 
claimed  and  occupied  the  land  west,  and  Towle  the  laud  east  of  said 
division  fence. 

This  fact  is  proved  by  the  testimony  of  George  W.  Towle,  who  is  not 
discredited;  and  he  is  corroborated  by  the  fact  that  until  the  initiation 
of  this  protest,  Towle's  exclusive  possessioii  of  said  eastern  half,  was 
never  questioned^  by  claim,  request,  notice  or  objection  of  any  kind; 
and  by  the  further  fact  that  said  R.  K.  Mcllroy,  the  father,  who  made 
the  agreement  for,  and  built  half  the  fence,  and  had  personal  knowledge 
of  the  transaction,  was  not  called  as  a  witness  to  contradict  or  correct 
George  W.  Towle's  testimony. 

Upon  the  return  of  the  protestant  to  his  father's  house,  in  1878,  he 
saw  the  fence,  and  made  no  objection  to  it.^  And  never  afterwards  did 
he  occui)y,  or  use,  or  seek  to  get  possession  of  the  E.  J  of  the  N  W.  J  of 
section  1,  or  any  part  thereof. 
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On  September  29^  1890,  (the  date  of  the  act  forfeiting  certain  lands 
granted  for  railroad  purposes,  26  Statutes,  496),  the  protestant,  William 
^N.  M(iIlroy,  was  not  an  actual  settler  in  good  faith,-  on  the  E.  i  of  the 
MTW  4  of  Section  1 ;  whil^  the  entryman,  Hugh  P.  Towle,  was.  Where- 
fore, Towle  had,  and  Mcllroy.had  not,  a  preference  right  to  make  home- 
stead entry  of  said  tract,  under  the  second  section  of  said  act. 

So  also,  under  the  third  section  of  said  ^t,  Mcllroy,  who,  at  the  time 
of  its  passage,  was  not  in  posseBsion  of,  and  had  not  settled  upon  said 
tract,  acquired  no  rights  in  respect  therept 

Your  office  decision  is  hereby  affirmed. 


PRACTIC:^— NOTICE— SERVICE  BT  I»I7BLICATl6X. 

Hilton  1?.  KoEPOKE.         .  . 

A  slight  error  in  the  spelling  of  claimant's  name,  occurring  in  the  service  of  notice^ 
will  not  defeat  said  service,  where  the  rale  of  idem  eanane  is  applicable. 

In  making  service  of  notice  by  publication  it  is  not  material  who  deposits  the  regis- 
tered letter  in  the  post-office,  so  that  in  fact  such  letter  is  sent  ios  required  bf 
rule  14,  of  Practioe 

An  error  in  the  description  of  the  land,  occurring  in  the  proof  of  posting,  is  not 
material,  wLpre  it  is  apparent  that  the  posting  was  duly  made  on  the  land  in 
question.  ' 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offlce^  October 
(J.  I.  H.)  9j  1894.  (Q.  0.  E.) 

On  August  2,  1887,  Carl  Koepcke  made  timber-cnlture  entry  for  the 
»E.  i  of  Sec.  33,  T.  101  K.,  E.  68  W.,  Chamberlain,  South  DakQta. 

On  February  15,  1892,  George  J.  Hilton  filed  his  affidavit  of  contest 
against  the  entry,  alleging  that  claimant 

wholly  failed,  to  plant  or  cause  to  be  planted  any  trees  or-  cuttings  on  said  land  lA 
the  year  1891,  and  has  up  to  this  date  failed  and  neglected  to  plant  jor  cause. to  bJ9 
planted  to -trees,  seeds,  or.  cuttings  any  part  of  said  iai^d,', except  Ilvq  acres  in  tap 
year  1890$  and  hiis  failed  to  cultivUte  or  cause  to  be  cultjivated  any  part  of  saidlanfL 
since  the  year  1890.  '  .      "  . 

:  *  l^otice  was  issued,  and  hearing  set  for  April  6,  1892. 
:    Application  for  service  of  notice  by  publication,  duly  supported  by 
affidavit,  was  filed  April  6, 1892,  the  same  was  allowed,  and  new  notice 
•was  issued,  fixing  May  26,  1892,  for  the  hearing,  at  which  time  con- 
testant appeared,  with  his  attorney,  and  claimant's  attorneys  appeared 
.specially  p-nd  filed  a  motion  to  dismiss  the  contest  for  want  of  jiroper 
^service.    The  motioni  was  overruled  by  the  receiver,  and  testimony  was 
taken  before  that  officer,  claimant's  attorney  participatingtherein  bv 
'eross-examiningogntestant's  witnesses^  and  introducing  teatimony  to 
support  the  claim.    The  receiver  decided  (May  28,  1892,)  that-tlie  entry- 
;inan  had  not  complied  with  the  law,  either  in  letter  or  spirit;  that  the 

service  was  sufficient,  and  accordingly  recommended  tliJit.the  entry  be 

•  ........     ..J.. 

canceled. 
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The  register  decided  (Jane  22,  1892,)  that  the  contest  should  be  dis- 
missed for  want  of  jarisdiction,  because: 

1.  There  is  no  proof  that  a  copy  of  the  notice  was  posted  on  the  land. 

2.  That  the  registered  letter  containing  the  notice  was  not  sent  to 
claimant's  known  post-office  address. 

3.  That  the  notice  was  not  served  on  the  defendant  in  his  own  proper 
name. 

Appeals  were  regularly  filed  from  these  disagreeing  opinions,  and 
your  office,  on  January  11, 1893,  sustained  the  action  of  the  receiver  as 
to  the  validity  of  the  service  and  failure  on  claimant's  part  to  comply 
with  the  timber-cultui'e  laws,  and  accordingly  held  the  entry  for  can- 
cellation. 

The  issue  in  this  case  is  one  of  jurisdiction.  It  is  not  claimed  on  the 
part  of  appellant  that  the  evidence  taken  at  the  hearing  does  not  sub- 
stantially prove  the  allegations  set  out  in  the  contest  affidavit ;  but  it 
is  insisted  that  there  was  no  legal  service,  and  that  the  decision  appealed 
jfrom  deprives  the  entryman  of  his  rights  without  due  process  of  law. 

The  affidavit  in  support  of  the  motion  for  service  by  publication  has 
been  examined,  and  the  showing  therein  made  is  sufficient. 

Appellant  insists  that,  since  the  affidavit  disclosed  the  address  of 
the  defendant  to  be  Milwaukee,  Wisconsin,  he  was  entitled  to  personal 
service.  The  affidavit  does  not  state  that  Milwaukee  was  the  address 
of  defendant,  but  that 

affiant  was  informed  that  said  Kopcke  lired  at  1728  Brown  Btreet,  Milwankee,  laat 
faH ;  that  the  notice  of  contest  in  this  cause  was  mailed  to  a  resident  of  that  place 
for  service,  but  was  returned  with  a  letter  stating  that  said  Kopcke  does  not  live 
there,  nor  did  any  one  in  that  neighborhood  know  anything  of  him;  that  since  said 
notice  was  returned  affiant  has  made  inquiry  for  said  Kopcke,  but  has  been  nnable 
to  find  any  trace  of  him. 

Wherefore,  he  asked  service  by  publication,  &c. 

If,  as  alleged,  the  defendant's  address  had  in  fact  been  given  as  Mil- 
waukee, Wisconsin,  then  personal  service  was  not  recjuired,  and  publi- 
cation was  authorized,  because  in  that  case  it  would  be  evident  that  he 
was  not  a  resident  in  the  State  or  Territory  where  the  laud  is  situated, 
and  the  allegation  as  to  due  diligence  to  get  service  was  not  required. 
Jones  V.  De  Haan,  11  L.  D.,  261. 

It  appears  that  publication  was  made  for  the  required  time,  but 
appellant  contends  that  claimant's  name  was  not  properly  spelled; 
that  it  was  printed  ^'  Carl  Kopcke,"  when  the  proper  spelling  is  '<  Carl 
Koepcke."  By  an  examination  of  the  receiver's  receipt,  it  appears 
that  he  accepted  the  same  in  a  spelling  still  different,  being  <<  Carl 
Koepecke.'^  It  is  manifest  that  this  objection  is  too  technical  to  receive 
serious  consideration. 

It  is  insisted,  again,  that  the  registered  letter  to  the  claimant  con- 
taining the  copy  of  the  notice  of  contest  was  misdirected.  Contestant's 
affidavit  states  that,  on  April  18, 1892  (more  than  a  month  before  the 
hearing),  he  deposited  in  the  post  office  at  Coyle,  South  Dakota,  '^a 
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copy  of  the  notice  of  contest,  addressed  to  Carl  Kopcke,  at  1728  Brown 
street,  Milwaukee,  Wisconsin,  the  last  known  address  of  claimant,  and 
prepaid  the  postage  and  registry  fee;  that  the  receipt  for  the  letter  is 
hereto  attached." 

An  examination  of  the  postmaster's  receipt  for  the  letter  shows  that 
the  same  was  received  on  the  date  sworn  to  by  contestant,  bat  the 
I)ostmaster's  receipt  shows  the  letter  to  have  been  received  from  John 
Hilton,  in  place  of  George  J.  Hilton,  and  it  further  shows  the  same  to 
have  been  addressed  to  "  Caryl  Kopcke.'' 

It  makes  no  differencewho  deposits  the  registered  letter  in  the  post 
office;  the  material  thing  required  by  Practice  Rule  14  is  that  "a  copy 
of  the  notice  shall  be  mailed  by  registered  letter  to  the  last  known 
address  of  each  person  to  be  notified  thirty  days  before  date  of  hearing.' 
There  can  be  no  doubt  that  this  was  done;  attorneys  for  contestant  refer 
to  an  affidavit  on  file  from  John  Hilton,  showiug  that  this  letter  was 
mailed.  This  affidavit  can  not  be  found,  but  it  makes  little  difierence, 
so  long  as  the  proof  is  sat^'sfactory  that  the  letter  containing  the 
notice  was  in  fact  sent.  Kor  does  the  postmaster's  receipt  coutaining 
yet  a  diflferent  spelling  of  claimant's  name  make  any  difference;  it  was 
near  enough  to  the  correct  spelling,  and,  under  the  doctrine  of  idem 
sonansj  it  must  be  held  sufficient. 

Moreover,  the  notice  appears  to  have  served  its  purpose,  for  two 
weeks  before  the  hearing  claimant  appointed  an  attorney  "  for  the 
purpose  of  defending  my  claim  to  said  land  (describing  it)  against  the 
contest  of  George  J.  Hilton,  and  authorize  my  said  attorney  to  do 
everything  necessary  to  be  done  to  maintain  my  rights." 

Finally,  it  is  said  that  there  is  no  sufficient  proof  that  a  copy  of  the 
notice  was  posted  in  a  conspicuous  place  on  the  land. 

In  making  affidavit  of  such  posting,  contestant  says  that  on  April 
19, 1892,  he  "  posted  on  a  conspicuous  place  on  the  land  involved  in 

this  cause a  copy,"  etc.    But  in  describing  the  land  he  inadv«> 

tently  wrote  Sec.  30,  instead  of  Sec.  33,  the  true  one,  the  rest  of  the 
description  being  correct.  Accompanying  the  affidavit,  and  as  exhibit 
thereto,  was  a  copy  of  the  notice  sent  to  the  claimant,  which  correctly 
described  the  land. 

It  is  amply  shown  that  a  copy  of  the  notice  was  in  fact  posted  on 
the  land  for  the  requisite  time,  and  this  met  the  requirement.  Actnal 
notice  was  obtained,  and  proof  thereof  sufficiently  given;  jurisdiction 
thus  being  obtained,  and  the  evidence  showing  that  claimant  had 
failed  to  comply  with  the  law,  the  entry  should  be  canceled. 

It  is  so  ordered^  and  the  decision  appealed  from  is  affirmed* 
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SOLDIERS'  ADDITIONAL  HOMESTEAD— TRANSFER. 

Charles  D.  ORueas. 

One  vrho  admits  the  ''transfer  of  his  right  for  a  valuable  consideration"  can  not  be 
allowed  to  make  a  soldier's  additional  homestead  entry  in  his  own  person. 

Becretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  9y  1894.  (W.  F.  M.) 

On  December  7, 1892,  Charles  D.  Criiggs  applied  to  make  additional 
soldier's  homestead  entry  of  the  N".  J  of  the  NW.  J  of  section  13,  town- 
ship 22  S.,  Eange  63  W.,  of  the  land  district  olf  Pueblo,  Colorado. 

On  the  same  day  the  application  was  transmitted  to  yoar  office 
where  it  was  held  that  the  applicant,  having  admitted  the  "  transfer 
of  his  right  for  a  valuable  consideration,"  can  not  now  be  allowed  "  to 
make  additional  entry  in  his  own  person." 

The  applicant,  Cruggs,  has  brought  the  matter,  on  appeal,  to  this 
Department,  and  alleges  as  error,  substantially,  that  the  decision  of 
your  office  is  contrary  to  the  law  of  the  case. 

I  concur  in  the  conclusions  of  the  decision  appealed  from,  which 
contains  an  exhaustive  statement  of  the  reasons  therefor,  and  the 
same  is,  thPTcfore,  affirmed. 

swamp  lands— field  notes  of  sttrvbt. 
State  op  Michigan  v.  Power's  Heirs. 

If  the  field  notes  of  the  original  survey,  made  prior  to  the  swamp  land  grant,  fail  to 
disclose  the  real  character  of  land,  and  a  resurvey,  made  after  said  grant,  and 
with  reference  thereto,  shows  said  land  to  be  in  fact  swamp,  the  State,  relying 
on  the  government  survey,  is  entitled  to  file  its  supplemental  list,  with  assur- 
ance of  approval. 

The  act  of  March  3, 1857,  confirmed  selections  of  swamp  and  overflowed  lands  there- 
tofore made  and  reported  to  the  General  Land  Office  so  far  as  the  same  were 
vacant  and  unappropriated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  P,  1884.  (G.  C.  R.) 

The  State  of  Michigan,  by  its  attorneys,  Messrs.  Britton  and  Gray, 
of  this  city,  has  appealed  from  your  office  decision  of  April  22, 1893  hold- 
ing for  cancellation  its  claim  to  the  SW.  J  of  the  SB.  J,  Sec.  26,  and  the 
N.  i  of  the  KE.  J,  Sec.  35,  T.  36  N.,  R.  2  B.,  Grayling,  Michigan,  under 
the  swamp  land  grant  of  September  28, 1850  (9  Stat.,  519). 

The  lands  above  described  were  embraced  in  supplemental  list  '^D'^ 
of  swamp  land  selections,  which  upon  examination  appears  to  have 
been  filed  in  your  office  February  24,  1857. 

It  appears  that  the  original  surveys  in  Michigan  were  found  defect- 
ive in  many  of  the  townships,  and  new  surveys  were  ordered.  Prior 
to  the  second  surveys,  swamp  land  selections  were  made  from  the  field 
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notes  of  the  first  surveys,  and  after  tlie  re-surveys  were  made,  and 
&om  the  plats  thereof  different  selections  of  swamp  lands  in  the  same 
townships  were  reported. 

Prior  to  the  reception  of  the  selections  under  the  re-surveys,  your 
office,  in  many  instances,  had  approved  and  patented  to  the  State  the 
selections  made  under  the  old  or  defective  surveys. 

It  is  manifest  that  new  selections  could  not  be  admitted  in  the  same 
townships  when  selections  were  made,  approved  and  patented  for  the 
same  lands  under  the  old  surveys. 

Michigan  is  one  of  the  States  which  elected  to  take  the  field  notes 
of  the  government  survey  as  the  basis  upon  which  to  make  its  swamp 
land  selections,  and  in  the  appeal  of  the  State  from  your  said  office 
decision,  it  is  alleged  that  these  tields  notes  show  the  land  in  contro- 
versy to  be  swamp  land.  If  that  be  true,  the  lands  should  be  certified 
to  the  State,  unless  the  same  were  embraced  in  a  former  approved  list 
under  the  old  surveys. 

The  mere  fact  that  there  were  two  lists  from  the  same  township,  one 
made  from  the  old  and  one  from  a  re-survey,  is  not  a  sufficient  reason 
for  rejecting  a  selection  in  a  supplemental  list  made  from  the  re-survey, 
if  in  fact  the  laud  was  of  the  character  contemplated  in  the  swamp  land 
act,  and  had  not  been  disposed  of. 

Said  township  (36  N.,  li.  2  E.)  was  first  surveyed  in  1841,  the  survey 
being  approved  March  11,  of  that  year;  the  second  or  re-survey  was 
approved  September  23, 1856.  The  reasons  given  in  your  office  decision 
for  rejecting  the  selection  in  said  supplemental  list  "D"  are: 

1.  Because  of  certain  instructions  issued  by  your  office  June  18,1864, 
to  the  land  office  at  Detroit,  to  the  effect  that  your  office  could  not 
recognize  two  lists  of  swamp  lands,  for  the  same  townships,  made  from 
different  and  conflicting  surveys,  and  having  acted  upon  one,  the  other 
must  necessarily  be  ignored. 

2.  The  State  has  presented  no  other  evidence  in  support  of  its  claim. 
Admitting  that  selections  from  the  township  were  made  and  approved 

under  the  old  surveys,  such  action  on  the  part  of  the  State  did  not 
debar  it  from  making  supplemental  selections  from  that  township,  if 
the  first  selections  did  not  embrace  all  the  swamp  lands  which  passed 
under  the  act. 

Again,  if  the  field  not^s  of  the  old  or  imperfect  survey  failed  to  dis- 
close the  real  nature  of  the  land,  and  the  more  perfect  re  survey,  made 
after  the  passage  of  the  swamp  land  act  and  with  reference  thereto, 
shows  the  laud  to  be  in  fact  swamp,  the  State,  relying  on  the  govern- 
ment surveys,  is  entitled  to  file  its  supplemental  list,  with  assurances  of 
approval. 

The  act  of  March  3, 1857  (11  Stat.,  251),  confirmed  to  the  several 
ti^tates  the  [selections  of]  swamp  and  overflowed  lands, 

Heretofore  made  and  reported  to  the  Commissioner  of  the  General  Land  Office,  so 
far  as  the  same  shall  remain  vacant  and  nn appropriated,  and  not  interfered  with  by 
an  actual  settlement  under  any  existing  law  of  the  United  Statea. 
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Scrip  No.  K,  26,  was  on  February  24, 1876,  issued  to  Thompson  Smith 
for  the  S.  i  of  S  W.  J  of  Sec.  25 ;  the  SE.  J  of  Sec.  26 ;  the  N.  J  of  NE.  J  of 
Sec.  35,  and  the  N.  i  of  NW.  J  of  Sec.  36,  in  said  township,  under  a 
decree  rendered  December  16, 1873,  by  the  supreme  court  of  the  United 
States  for  the  claim  of  the  heirs  of  Thomas  Power,  deceased,  or  his  legal 
representatives,  and  in  the  decision  appealed  from  your  office  suspended 
the  same  for  conflict  with  "  an  apparent  claim  of  the  State  of  Michigan 
under  the  swamp  land  grant,"  etc. 

This  conflict  relates  to  the  SW.  J  of  the  SB.  J  of  said  Sec.  26,  and 
the  N.  i  of  the  NE.  J  of  said  Sec.  35,  which  lands  are  embraced  both  in 
the  scrip  location  and  the  State's  selection  under  the  swamp  land  grant. 
If  the  land  passed  to  the  State  under  the  grant,  it  will  necessarily 
result  in  the  cancellation  of  so  much  of  the  scrip  location  as  is  in  con- 
flict therewith. 

The  case  is  herewith  returned,  with  directions  that  an  examination 
of  the  records  of  your  office  »ay  be  made.    If  the  State's  selection 
was  made  prior  to  March  3,  1857,  and  if,  at  that  time,  the  land  was 
vacant  and  unappropriated,  and  not  interfered  with  by  an  actual  set- 
tlement under  existing  law,  the  selection  is  confirmed.    If  the  selection 
was  made  and  filed  subsequent  to  that  date,  and  it  still  appears  from 
the  field  notes  of  your  office  that  the  land  is  of  the  character  contem- 
plated in  the  swamp  land  act,  and  that  the  same  has  not  been  finally 
disposed  of,  it  belongs  to  the  State.    If  upon  examination  it  should 
appear  from  your  records,  in  either  case,  that  the  land  belongs  to  the 
State,  yon  will  call  upon  the  scrip  claimant  to  show  cause  why  his  loca- 
tion should  not  be  canceled  for  conflict  with  the  prior  claim  of  the  State. 
The  decision  appealed  from  is  modified. 


RAILROAD  GRANT— CONFLICTTNG  SETTLEMENT  CLAIM. 

Northern  Pacific  E.  E.  Co.  v.  Chase. 

The  expiration  of  a  pre-emption  filing  without  final  proof  and  payment  wUl  not 

alone  be  accepted  as  proof  of  abandonment  of  the  settlement  claim  at  such 

time,  so  as  to  relieve  a  railroad  grant  therefrom. 
The  residence  upon,  occupancy  and  cultivation  of  a  tract  at  the  date  of  a  railroad 

grant,  by  a  qualified  pre-emptor,  will  except  the  land  covered  thereby  from  the 

operation  of  said  grant. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  9y  1894.  (P.  J.  0.) 

The  land  involved  in  this  appeal  are  lots  6  and  6  of  Sec.  3,  T.  2  N., 
B.  1  B.,  Vancouver,  Washington,  land  district,  and  is  within  the  pri- 
mary limits  of  the  grant  to  the  Northern  Pacific  Eailroad  Company 
micler  joint  resolution  of  May  31, 1870  (16  Stat.,  378),  as  indicated  by 
map  of  general  route  filed  August  13,  1870,  and  as  fixed  by  map  of 
definite  location  filed  September  22, 1882. 
1801— VOL  19 15 
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It  appears  that  Irwin  E.  Chase  filed  his  pre-emptioD  declaratory 
Btateineut  for  said  tract  October  16,  1886,  and  made  final  proof  and 
cash  entry  of  the  same  August  19, 1887,  without  objection  on  the  part 
of  any  one. 

Your  office,  by  letter  of  March  23,  1893,  considered  the  matter,  at 
whose  instigation  or  suggestion  it  is  not  shown.  It  is  stated  iu  said 
letter  that  one  Frederick  Miller  filed  pre-emption  declaratory  statement 
for  said  land  December  16,  1808,  (offered  series);  that  he  also  filed 
another  declaratory  -statement  for  the  same  land  July  25, 1870,  upon 
which  he  made  cash  entry  April  21, 1871.  It  seems  that  this  entry  was 
canceled  December  11, 1872, 

because  of  his  failure  to  make  i)roof  and  pay  for  the  land  within  one  year  from 
date  of  settlement  alleged  in  his  orierinal  declaratory  st'atement,  it  being  held  that 
the  adverse  right  of  the  railroad  company  had  attached  to  the  land  after  the  expira- 
tion of  the  period  for  making  proof  and  payment,  and  that  the  second  filing  was 
illegal. 

It  is  stated  in  your  said  office  letter  that — 

Miller's  pre-emption  proof  shows  that  ho  was  fully  qualified  to  enter  lands  nnder 
the  pre-emption  laws;  that  he  had  resided  upon^  oultiyated  and  improved  the  laud 
from  December  15,  1868  to  the  date  of  said  proof,  April  21,  1871. 

It  was  therefore  decided  that  the  land,  being  actually  occupied  by  a 
qualified  pre-emption  entryman  at  the  date  of  the  grant,  was  excepted 
from  its  operation,  and  held  Chase's  entry  intact. 

Your  said  office  decision  was  based  on  the  theory  of  the  continued 
occupancy  by  the  pre-emptor,  and  that  the  railroad  company  would 
not  be  heard  to  plead  against  a  settler  that  he  had  not  performed  his 
obligations  to  the  government,  following  the  doctrine  announced  in 
Schetka  v,  Northern  Pacific  Kailroad  Co.  (5  L.  D.,  473),  and  others  on 
that  line. 

I  am  unable,  however,  to  find  any  evidence  whatever  of  Miller's 
continued  residence  and  cultivation  of  the  land  during  the  period 
mentioned.  His  final  proof  is  confined  solely  to  his  acts  from  and  after 
July  25, 1870,  the  date  of  his  second  filing.  His  presence  or  absence 
from  the  land  prior  to  that  date  is  not  in  any  wise  suggested,  either  by 
the  proof  or  any  allegation  by  Chase. 

This  being  the  fact,  what  is  the  status  of  the  land  in  reference  to 
Miller's  settlement?  At  the  date  of  the  grant— May  31,  1870,  — the 
pre-emption  filing  had  expired.  It  having  been  made  on  offered  land, 
proof  and  payment  should  have  been  made  within  one  year  from  date 
of  settlement,  to  wit:  December  15,  1869.  This  filing  never  ripened 
into  an  entry.  Neither  was  it  formally  canceled.  The  mere  fact  that 
the  pre  emptor's  filing  had  lapsed  is  not  sufficient  evidence  of  the 
abandonment  of  his  claim  (Allen  v.  Northern  Pacific  Eailroad  Co.,  6 
L.  D.,  520).  By  reason  of  the  fact  that  Miller  made  a  second  filing  and 
entry  thereunder,  it  might  be  fair  to  assume  that  he  did  not  abandon 
the  land;  but  I  do  not  think  in  the  absence  of  any  showing  on  this 
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point  the  Department  would  be  justified  in  declaring  that  he  left  the 
premises. 

It  seems  to  me  that  under  the  ruling  in  the  case  of  Emmerson  v.  Cen- 
tral Pacific  Eailroad  Co.  (3  L.  D.,  271),  and  those  cited  above,  a  hear- 
ing should  be  ordered  for  the  purpose  of  ascertaining  whether  or  not 
Miller  did  reside  upon,  cultivate,  and  improve  the  tract  at  the  date  of 
the  grant,  and  if  this  can  be  shown,  the  land  should  be  excepted  firom 
the  grant. 

Without  discussing  the  legal  effect  of  Miller's  second  filing,  and, 
admitting  for  the  sake  of  argument  that  it  was  properly  received,  it  is 
only  necessary  to  say  that  this  of  itself  would  not  except  it  from  the 
grant.  His  filing  was  made  after  the  passage  of  the  joint  resolution, 
and  before  the  definite  location  of  the  road  the  entry  had  been  can- 
celed. The  land  was  therefore  free  from  this  claim  at  the  time  when 
the  grant  became  effective. 

Your  said  ofGice  judgment  is  therefore  modified,  and  you  will  order  a 
hearing  as  herein  directed. 


BAILBOAD  GRANT— SCRIP  LOCATION— ESTOPPEL. 

Flood  et  al.  v.  Northern  Pacific  E.  E.  Co. 

The  inadvertent  notation  of  a  scrip  location  wiU  not  except  the  land  covered  thereby 
from  the  operation  of  a  railroad  grant  that  takes  effect  prior  to  the  discovery  of 
the  error. 

Where  a  railroad  company  makes  an  indemnity  selection  in  lien  of  land  apparently 
excepted  from  the  grant,  and,  in  consequence  of  such  action,  the  basis  of  said 
selection  is  subsequently  entered  under  the  homestead  law,  the  company  is 
eetopi>ed  from  claiming  the  land  so  entered,  even  though  it  was  not  in  fact 
excepted  from  the  grant. 

The  company  in  such  case  may  relinquish  the  tracts  so  entered  under  the  act  of  June 
22, 1874,  and  select  other  lands  in  lieu  thereof. 

Secretary  Smith  to  the  Gommissio^ier  of  the  General  Land  Office^  October 
(J.  L  H.)  P,  189i,  (E.  F.  B.) 

I  have  considered  the  case  of  John  Flood  and  John  T.  Salmon  v. 
N^orthern  Pacific  Eailroad  Company,  involving  the  NW.  J  and  the  E.  ^ 
of  the  SW.  J,  Sec.  11,  T.  51  N.,  E.  14  W.,  Duluth  land  district,  State  of 
Minnesota,  on  appeal  by  Flood  and  Salmon  from  your  decision  of  Jan- 
uary 25, 1892,  holding  their  entries  for  cancellation  for  conflict  with  the 
grant  for  said  company. 

These  tracts  are  within  the  primary  limits  of  the  grant  made  by  the 
act  of  July  2, 1864  (13  Stat.,  365),  and  the  resolution  of  May  31, 1870 
(16  Stat.,  378),  to  aid  in  the  construction  of  the  Northern  Pacific  Eail- 
road, as  shown  by  the  map  of  definite  location  filed  July  6,  1882.  At 
this  date  the  lands  in  question  were,  as  far  as  shown  by  the  records  of 
your  office,  free  from  adverse  claim.    Pre-emption  filings  had  been  made 
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therefor  in  1870  and  1871,  but  had  long  since  expired  at  the  date  of  the 
definite  location  of  the  road. 

From  a  transcript  of  the  records  of  the  local  office,  it  appears  that, 
at  the  date  of  the  definite  location  of  the  road,  the  records  of  that 
office  showed  these  lands  to  be  covered  by  surveyor  general's  scrip  No. 
179  D,  179  E.,  and  179  F.,  located  on  March  10, 1873,  the  locations 
being  numbered  132, 133,  and  134.  As  to  such  locations,  your  decision 
states  as  follows: 

These  aUeged  locations  were  not  reported  to  this  office  in  the  returns  for  the 
month  in  which  they  purport  to  have  been  made,  and  the  first  information  received 
here  respecting  them  was  that  contained  in  your  oflSce  letter  of  May  10, 1889,  written 
in  response  to  an  inquiry  from  this  office,  dated  Ma}'  6,  1889. 

The  register  and  receiver's  certificates  numbered  132,  133,  and  134,  on  file  in  this 
office,  relate  to  locations  of  scrip  of  the  same  class  as  that  referred  to  above,  num- 
bered 186  B.,  186  C.J  and  186  D.,  made  May  17,  1873,  covering  the  W.i  of  the  SW.  i, 
Sec.  4,  W.  i  SE.  i  and  S.  i  NE.  i,  Sec.  5,  T.  63  N.,  R.  3  E.,  4th  p.  m.,  upon  which  patents 
were  issued  February  10,  1874. 

The  scrip  numbered  179  D.,  179  £.,  and  179  F.,  issued  in  the  name  of  W.  Johnson, 
is  on  file  in  this  office,  having  been  located  September  3,  1873,  by  David  J.  Wedge, 
legal  representative  of  the  scripee,  on  the  S.  ^  NE.  i,  and  E.  ^  NW.  i,  Sec.  6,  and  S.  i 
N  W.  i,  Sec.  10,  T.  52  N.,  R.  16  W.,  4  p.  m.  The  certificates  relating  to  these  locations 
are  numbered  197,  198,  and  199,  and  patents  issued  on  them  February  10,  1874. 

It  is  therefore  apparent  that,  if  such  locations  were  actually  tendered, 
they  were  soon  thereafter  and  before  the  regular  monthly  return  by 
the  local  officers  withdrawn,  and  afterwards  located,  as  shown  in  your 
decision. 

The  notation  upon  the  local  office  records  was  therefore  a  mere  inad- 
vertence, and,  as  held  in  the  case  of  McAndrew  v,  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  (5  L.  D.,  202),  did  not  constitute  an 
appropriation  or  reservation  of  the  land  so  as  to  except  it  from  a  rail- 
road grant  attaching  prior  to  the  discovery  of  the  error. 

It  must  be  admitted,  therefore,  that  the  land  was  of  the  character 
contemplated  by  the  grant,  but  it  is  urged  that  the  subsequent  action 
on  the  part  of  the  company  was  in  effect  a  relinquishment  of  its  right 
to  the  land,  and,  as  the  appellants  were  misled  by  such  action,  the  com- 
pany is  estopped  from  now  asserting  an  adverse  right  as  against  the 
claimed  rights  of  such  parties. 

The  action  of  the  company  consisted  in  its  selection  on  October  16, 
1883,  of  other  lands  in  lieu  of  those  involved,  which  selection  is  still  of 
record,  uncanceled.  Such  selection  was  made  within  the  second  indem- 
nity  belt,  together  with  other  selections  made  at  the  same  time,  in  all 
aggregating  24,264.25  acres  of  land. 

On  June  24,  1889,  John  Flood  was  i)ermitted  to  make  homestead  entry 
No.  4438,  for  the  W.  i  of  the  NW.  J  of  Sec.  11,  and  on  July  1st  follow- 
ing,  John  T.  Salmon  made  homestead  entry  No.  4448  for  the  E.  ^  of  the 
NW.  J  and  the  E.  J  of  the  SW.  J,  same  section.  Both  parties  made 
commutation  prool  and  payment  on  July  7, 1890,  and  cash  entries  Nos. 
10,990  and  10,991  issued  thereon. 
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The  company  believing  that  it  could  not  acquire  title  to  the  land  in 
question  by  reason  of  the  alleged  locations  appearing  of  record  at  the 
date  of  definite  location,  satisfied  their  grant  to  this  extent  by  making 
selection  of  othei*  lands  in  lieu  thereof,  which  selections  are  now  pend- 
ing in  your  office  for  approval.  It  is  evident  that  the  entrymen  Flood 
and  Salmon,  in  making  entries  of  their  respective  tracts,  were  misled 
by  the  action  of  the  company  disclaiming  all  interest  and  title  to  the 
tract  in  controversy  by  the  selection  of  otlier  lauds  in  lieu  thereof. 
They  evidently  acted  upon  the  implied  acknowledgment  of  the  com- 
pany that  the  lauds  were  excepted  from  the  operation  of  its  grant,  and 
having  made  final  proof  and  payment  upon  said  entries,  the  company 
should  now  be  estopped  from  claiming  the  land  as  against  them. 

It  is  immaterial  whether  said  locations,  appearing  of  record  at  date 
of  definite  location,  were  sufficient  to  except  these  lands  from  the  oper- 
ation of  the  grant  or  not.  It  is  sufficient  that  all  parties  acted  upon  this 
belief,  and  the  company  will  not  now  be  heard  to  insist  that  the  lands 
were  not  excepted.  So  far  as  the  rights  of  the  parties  are  concerned, 
it  will  be  considered  as  if  the  locations  constituted  a  sufficient  claim  to 
except  the  lands  from  the  operation  of  the  grant. 

The  company  may  be,  however,  permitted  to  file  a  relinquishment  of 
the  tracts  under  the  act  of  June  22, 1874  (18  Stat.,  194),  and  to  select 
other  lands  in  lieu  thereof  under  the  provisions  of  said  act.  If  the  com- 
pany so  elect,  within  ninety  days  from  notice  of  said  decision,  you  will 
accept  said  relinquishment,  and  approve  its  selection  of  lieu  lands,  if 
otherwise  valid,  and  cancel  its  pending  indemnity  selection.  If  the  com- 
pany refuses  to  make  such  selection,  you  will  consider  the  respective 
entries  of  John  Flood  and  John  T.  Salmon,  witha  view  to  the  patenting 
of  the  same. 

The  decision  of  your  office  is  reversed. 


RAILROAI)  GRANT— SETTLEMENT  CLAIM. 

NoBTHEEN  Pacific  E.  R.  Co.  v.  Benz  et  al. 

The  possewion  and  occupancy  of  a  tract  by  a  qualified  settler,  at  definite  location  of 
a  railroad  grant,  serve  to  except  the  land  covered  thereby  from  the  operation  of 
the  grant,  even  thoagh  the  settler  at  such  time  supposed  the  land  belonged  to  the 
railroad  company. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  9, 1894.  (W.  F.  M.) 

This  controversy  involves  the  N.  J  of  the  NW.  J  of  section  11,  tx)wn- 
ship  3  8.,  range  6  E.,  of  the  land  district  of  Bozeman,  Montana.  The 
map  of  definite  location  of  the  line  of  the  Northern  Pacific  Eailroad  Com- 
pany, filed  July  6, 1882,  discloses  that  the  land  is  within  the  limits  of 
the  grant  to  that  company,  and  it  is  also  covered  by  the  statutory  with 


230  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

drawal  which  took  effect  February  21, 1872.  It  is  also  embraced  in  list 
No.  7,  of  the  company,  of  date  the  20th  Jaly,  1885. 

On  May  21, 1886,  Andrew  Benz  offered  his  declaratory  statement  for 
the  land,  which  was  rejected  for  conflict  with  the  grant,  and  for  the  far- 
ther reason  that  he  had  exhansted  his  right  of  pre-emption.  On  May  24, 
188G,  he  applied  to  make  a  desert  land  entry  for  the  same  land  and  this 
was  also  rejected  for  the  reason  that  a  similar  entry  by  Charles  E.  Hoy 
stood  of  record. 

A  hearing  having  been  held,  pursuant  to  an  order  from  yonr  office, 
"for  the  purpose  of  ascertaining  the  status  of  the  land  February  21, 
1872,  and  July  6,  1882,^^  your  office,  by  decision  of  February  1,  1889, 
held  that  the  tract  was  excepted  from  the  withdrawal  by  a  valid  sub- 
sisting pre-emption  claim  at  the  date  thereof,  and  from  the  grant  ux)on 
definite  location  by  the  occupation  and  claim  of  Hoy. 

The  case  came  to  this  Department  on  appeal  by  the  company,  and 
on  August  11, 1891,  a  decision  was  rendered  from  which  the  follow- 
ing material  paragraph  is  quoted: 

The  present  contest  is  between  the  railroad  company  on  one  part^  and  Hoy  and 
Benz  OLi  the  other.  If  it  can  be  made  to  appear  affirmatively,  by  good  and  sufficient 
testimony,  that  either  of  these  parties,  Hoy  or  Benz,  was  in  possession  of  said  land 
July  6, 1882,  when  the  line  of  the  road  opposite  thereto  was  definitely  fixed,  and,  at 
the  same  time,  had  the  right  to  perfect  title  to  the  same  under  the  pre-emption  or 
homestead  laws,  such  possession  excepted  the  land  from  the  grant  to  the  railroad 
company  and  reduced  the  contest  to  one  between  Hoy  and  Benz;  or,  rather,  to  one 
between  Hoy  and  the  legal  representatives  of  Benz,  he  having  died  since  entering 
his  appeal. 

The  decision  of  your  office  was  modified  in  accordance  with  the  fore- 
going views,  the  decree  being  as  follows: 

The  cause  is  hereby  remanded,  and  your  office  will  order  a  hearing,  directing  the 
local  officers  to  give  due  notice  of  the  time  and  place  of  trial  to  all  the  parties  in 
interest.  When  the  testimony  is  taken  and  the  local  officers  have  submitted  their 
report,  you  will  re-adjudicate  the  case.    L.  &  R.,  No.  224,  p.  293. 

A  hearing  was  accordingly  had  upon  the  issues  thus  directed  on 
October  26, 1891,  and  the  register  and  receiver  recommended  the  rejec- 
tion of  the  claims  of  Hoy  and  Benz. 

On  appeal  to  your  office  it  was  held  that  Hoy's  possession  and  occu- 
pation were  such,  on  July  6, 1882,  as  to  except  the  land  from  the  opera- 
tion of  the  grant,  and  that  his  desert  entry,  being  the  first  legal  one, 
should  be  permitted  to  stand. 

From  this  decision  both  the  company  and  the  legal  representatives 
of  Benz  have  prosecuted  appeals  to  this  Department. 

The  errors  assigned  are: 

1.  In  holding  that  the  use  of  the  land  by  Hoy  for  pasturage  was  such 
an  occupancy  of  it  as  to  except  it  from  the  grant. 

2.  In  not  holding  that  whatever  possession  or  claim  Hoy  made  to  the 
land  on  July  6,  1882,  was  under  the  agreenient  elicited  by  him  from  the 
company  to  sell  to  him  when  the  land  was  opened  for  sale. 
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3.  !N'ot  to  Lave  held  that  mere  possession  without  settlement  does  not 
constitute  occapancy  and  that  the  party  must  under  the  decisions  of 
the  Dex>artinent  show  actual  settlement  on  the  land. 

4.  In  holding  that  mere  occupancy  without  filing  or  entry  at  the 
date  of  definite  location  is  sufficient  to  except  land  from  the  grant. 

All  the  propositions  of  law  thus  urged  have  been  settled  adversely  to 
the  contention  of  the  appellants.  Northern  Pacific  K.  B.  Co.  v. 
McCrimmon,  12  L.  D.,  654;  l^orthern  Pacific  R.  R.  Co.  v.  Plumb,  16  L, 
D.,  80;  Id.  V.  Patterson,  id.,  p.  343;  Id.  v.  Kranich  et  al,  17  L.  D.,  40. 
The  undisputed  facts  of  the  case  are  that  Hoy  took  possession  of  the 
land  in  the  spring  of  1881,  and  within  a  year  had  fenced  the  entire  tract 
and  was  using  it  for  pasturage.  It  is  shown  that  at  this  time  and  for 
geveral  years  thereafter  he  thought  the  land  belonged  to  the  company, 
and  had  had  some  correspondence  with  the  company  looking  to  its  pur- 
chase when  it  should  be  offered  for  sale.  His  occupation  in  the  manner 
indicated  continued  until  1886,  when  he  made  application  to  enter  the 
land  under  the  desert  land  laws.  This  was  the  first  legal  entry  offered 
to  be  made.  It  is  shown,  also,  that  on  July  6, 1882,  Hoy  was  a  com- 
petent entryman  under  the  homestead  laws. 

The  testimony  discloses  no  right  in  Benz  whatever.  He  has  no  filing 
of  record,  and  asserts  no  claim  arising  under  the  settlement  laws. 

Under  the  rulings  of  the  Department  contained  in  the  decisions  here- 
tofore cited,  it  is  clear  that  the  land  in  controversy  was  excepted  from 
the  grant  by  the  claim  of  Hoy,  and  since  he  was  the  first  legal  appli- 
cant to  enter,  the  decision  of  your  office  will  stand  affirmed. 


BBSBBT  liAKn  CONTEST— ACT  OF  MABCH  8,  1891. 

PoYNTz  V,  Kingsbury, 

The  right  of  an  entryman  nnder  the  desert  land  act  of  1877,  who  is  in  default  there- 
under, to  take  advantage  of  the  additional  time  granted  hy  the  amendatory  act 
of  March  3, 1891,  cannot  he  recognized,  if  his  intention  to  take  such  action  is  not 
formally  asserted  prior  to  the  interyention  of  adverse  rights. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offlcey  October 
(3.  I.  H.)  9,1894.  (W.  F.  M, 

On  December  1 ,  1888,  John  T.  Kingsbnry  made  desert  land  entry  of 
the  W.  i  and  theNW.  ^  of  thel^TW.  J  (fractional)  of  section  2,  township 
9  N.,  range  23  E.,  of  the  land  district  of  Walla  Walla,  Washington. 

On  January  23, 1892,  Cyrus  C.  Poyntz  filed  an  afiidavit  of  contest 
charging  failure  by  the  entryman  to  comply  with  the  law. 

At  the  hearing  it  was  admitted  that  reclamation  had  not  been  accom- 
plished within  the  three  years  allowed  by  the  statute,  but  the  regis- 
ter and  receiver  found  that  Kingsbnry  had  until  December  1,  1892, 
under  the  amendatory  act  of  March  3, 1891 ,  within  which  '*to  show  that 
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he  has  complied  with  said  law  as  to  expenditure,  reclamation  and  cul- 
tivation prescribed  in  section  6  of  said  act." 
On  appeal  to  your  office  it  was  held  that  the 

said  fifth  section,  howeyer,  provides  that  the  expenditure,  reclamation,  etc.,  shall 
be  made  within  three  years,  and  that  evidence  of  the  expenditure  made  each  year, 
must  be  filed  at  the  end  of  the  year.  This  was  not  done  in  this  case,  and  auder  the 
proviso  of  amended  section  7,  the  entry  was  clearly  subject  to  contest  and  cancella- 
tion. 

The  case  is  now  pending,  on  further  appeal,  in  this  Department. 
The  several  specifications  of  error  are  reducible  to  the  two  following, 

1.  In  holding  that  the  contestee,  John  T.  Kingsbury,  was  not  entitled 
to  the  full  four  years  given  by  the  act  of  March  3,  1891. 

2.  That  the  contestee  acted  upon  the  advice  contained  in  a  letter 
from  the  General  Land  Office  construing  the  act  of  March  3,  1891. 

Section  6  of  the  act  referred  to,  supraj  26  Statutes,  1095,  provides 

that  this  act  shall  not  affect  any  valid  rights  heretofore  accraed  under  said  act  of 
March  3, 1877,  but  all  bona  fide  claims  heretofore  lawfully  initiated  may  be  perfected, 
upon  due  compliance  with  the  provisions  of  said  act,  in  the  same  manner,  npou  the 
same  terms  and  conditions,  and  subject  to  the  same  limitations,  forfeitures  and 
contests  as  if  this  act  had  not  been  passed;  or  said  claims,  at  the  option  of  the 
claimant,  may  be  perfected  and  patented  under  the  provisions  of  said  act,  as  amended 
by  this  act,  so  far  as  applicable;  and  all  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

This  Department  has  held  that  an  entryman  under  the  act  of  March 
3,  1877,  in  order  to  avail  himself  of  the  provisions  of  the  later  legis- 
lation 

will  be  required  to  file  in  the  local  office  a  sworn  statement  of  his  intention  to 
proceed  under  said  act,  showing  what  has  been  done  by  him  in  regard  to  the  land,  and 
that  since  he  determined  to  take  advantage  of  the  act  in  question,  he  has  complied 
with  the  provisions  thereof  as  far  as  possible.    John  W.  Herbert,  17  L.  D.,  398. 

In  that  case,  however,  it  was  said,  further,  that  if  the  entryman 

complies  with  the  law  and  files  wilh  his  fiual  proof  satisfactory  evidence  of  hav- 
ing complied  with  the  law,  with  a  map  showing  the  character  and  extent  of  his 
improvements,  there  being  no  protest  or  adverse  claim,  his  proof  will  be  considered 
as  under  the  act  of  March  3, 1891. 

Applying  the  rules  thus  laid  down  to  the  case  at  bar,  it  will  be  seen 
that  Kingsbury  did  not  file  any  sworn  statement  of  his  intention  to 
proceed  under  the  act  of  March  3, 1891,  but  that,  on  the  contrary,  he 
permitted  the  contest  of  Poyntz  to  intervene  before  satisfying  the 
demands  of  the  old  law,  or  taking  any  single  step  to  proceed  under 
the  new. 

As  indicated  by  the  decision  just  cited,  above,  which  is,  in  so  far  as 
applicable,  followed  by  the  later  case  of  Forsytlie  v.  McClurken,  18 
L.  D.J  532,  this  Department  will  exercise  great  liberality  in  giving 
effect  to  the  provisions  of  the  amendatory  act  in  cases  where  good 
faith  is  clearly  apparent,  and  where  no  intervening  adverse  claim,  by 
way  of  protest  or  contest,  has  arisen.  On  the  other  hand,  however,  it 
is  in  strict  harmony  with  the  jurisprudence  of  this  Department  as 
established  by  a  line  of  cases  unbroken  in  its  consistency  and  con- 
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tinoity,  to  hold,  as  it  is  here  now  held,  that  a  valid  adverse  claim  will 
defeat  the  ri^ht  of  an  entryinan  under  the  desert  land  act  of  March  3, 
1877,  to  take  advantage  of  and  proceed  under  the  act  of  March  3, 
1891,  unless  his  election  to  do  so  be  seasonably  and  formally  made 
known.  He  will  not,  in  the  face  of  a  contest,  be  permitted  to  allow 
his  right  to  make  proof,  under  the  earlier  act,  to  lapse  before  mani- 
festing a  purpose  to  avail  himself  of  the  additional  year  of  the  later  act. 
There  appears  to  be  no  merit  in  the  contention  that  Kingsbury  was 
misled  by  a  letter  from  your  oflQce  wherein  it  was  undertaken  to  give 
construction  to  the  remedial  provisions  of  the  act  of  March  3, 1891. 
That  letter  was  written  on  January  13, 1892,  in  answer  to  one  from  H. 
J.  Snively  of  date  the  10th  of  December,  1891,  just  ten  days  after  the 
expiration  of  the  life  of  Kingsbury's  entry,  and  the  following  para- 
graph,  taken  therefrom,  is  invoked  for  his  i>rotection: 

Ton  are  advised  that  if  you  elect  to  make  proof  under  the  new  law  on  a  desert 
land  entry  made  December  12,  1888,  you  have  until  December  12, 1892,  within  which 
to  do  so,  but  this  proof  must  show  the  expenditure,  reclamation  and  cultivation  pre- 
scribed in  section  5  of  the  amendment  of  March  3,  1891,  to  the  act  of  March  3,  1877, 
the  expenditure  to  have  been  made  for  the  purpose  of  reclaiming  the  land. 

This  is  a  fair  statement  of  the  attitude  that  the  United  States  chooses 
to  occupy  with  respect  to  the  citizen  who  is  striving  to  acquire  lands 
under  the  desert  land  laws  as  they  now  exist;  but  in  other  cases,  where 
still  another  citizen,  equally  entitled  to  the  consideration  of  the  goveni- 
ment,  asserts  an  adverse  right,  the  law,  as  it  is  written,  between  these 
two,  must  be  executed. 

The  rights  of  Kingsbury  had  been  forfeited,  under  the  old,  and  no 
steps  had  been  taken  to  perpetuate  them  under  the  new  law,  before 
Poyntz  came  in  with  his  contest. 

The  decision  of  your  office  is,  therefore,  affirmed. 


BAILROAD  GRANT— rWDEMWriTT  SELECTION*. 

NoBTHEBN  Pacific  E.  E.  Co.  v.  Larson. 

An  indemnity  Helection  within  the  second  indemnity  belt  is  not  permissible  where 
the  loss  does  not  occur  subsequent  to  the  act  of  July  2, 1864,  and  where  it  can 
be  satisfied  within  the  first  indemnity,  belt. 

Where  the  company  waives  the  privilege  conferred  by  the  order  of  May  28, 1883,  dis- 
pensing with  the  specification  of  losses  for  which  indemnity  is  sough t,  and  des- 
iscnates  a  basis  that  proves  to  be  invalid,  it  is  not  entitled  to  plead  the  protection 
of  said  order. 

The  substitution  of  an  amended  list  of  indemnity  selections  on  a  specification  of 
losses  different  from  that  assigned  at  first,  must  be  treated  as  an  abandonment 
of  the  first. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  October 
(J.  I.  H.)  P,  1894.  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  Northern  Pacific  E.  E.  Company, 
from  your  office  decision  of  April  27,  1893,  sustaining  the  rejection  of 
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said  company's  indemnity  list  "No.  19,  as  to  the  SB.  J,  Sec.  33,  T.  146 
N.,  E.  48  W.,  Crookston  land  district,  Minnesota,  embraced  in  the 
homestead  entry  of  Jacob  Larson. 

This  tract  was  included  in  the  limits  of  the  withdrawal  npon  the 
filing  of  the  map  showing  the  line  of  general  route  of  said  ^N'orthern 
Pacific  Railroad,  to  wit,  on  August  13, 1870. 

As  adjusted  to  the  map  showing  the  line  of  definite  location  of  the 
road  opposite  this  land  filed  November  20, 1871,  this  tract  falls  within 
the  second  indemnity  belt,  provision  for  which  is  found  in  the  joint  reso- 
lution of  May  31, 1870  (16  Stat.,  378). 

This  land  is  also  within  the  primary  limits  of  the  grant  made  by  the 
act  of  March  3, 1871  (16  Stat.,  588),  to  aid  in  the  construction  of  the 
St.  Vincent  Extension  of  the  St.  Paul,  Minneapolis  and  Manitoba  Bail- 
way,  but  said  company's  claim  to  this  land  was  denied  in  your  said 
office  decision  and  said  company  has  failed  to  appeal  therefrom. 

The  only  question  therefore  before  this  Department  is  as  to  the  rights 
of  the  Iforthern  Pacific  Kailroad  company. 

On  December  19, 1878,  Larson  was  permitted  by  the  local  officers  to 
file  pre-emption  declaratory  statement  No.  3281  for  this  land  which  he 
transmuted  to  homestead  entry  No.  4934  on  March  16, 1881. 

In  accordance  with  published  notice  he  tendered  proof  upon  said 
entry  on  January  23, 1885,  against  the  acceptance  of  which  both  rail- 
road companies,  before  mentioned,  protested,  urging  prior  appropria- 
tion under  its  grant.  Notwithstanding  said  protests  the  local  officers 
accepted  Larson's  proof  and  issued  final  certificate  No.  2377  on  the  same 
day  upon  his  homestead  entry. 

On  June  20, 1885,  the  Northern  Pacific  Bailroad  company  filed  its 
list  No.  19,  including  this  land,  which  list  was,  for  reasons  assigned  but 
not  given  in  your  opinion,  rejected;  from  which  action  the  company 
appealed. 

Eeferring  to  said  list  your  office  decision  states : — 

In  the  list  (No.  19)  filed  by  the  company  in  1885,  there  are  159  descriptions  of  tracts 
selected,  embracing  88^709,10  acres;  and  164  descriptions  of  tracts  designated  as 
lost  lands,  representing  88,987.14  acres.  Ten  of  the  descriptions  of  lost  lands  (1  to 
10  inclnsive)  embrace  930,20  acres  disposed  of  after  the  date  of  the  act  July  2, 1864, 
and  therefore,  afford  a  good  basis  for  the  selection  of  an  equal  quantity,  within  the 
40-mile8  limits.  The  remaining  154  descriptions  of  lost  lands  embrace  88,056,94 
acres,  all  of  which  are  within  the  primary  and  indemnity  limits  of  the  grant  by  act 
of  March  3,  1857  (11  Stat.,  195),  to  the  State  of  Minnesota  to  aid  in  the  construction 
of  a  branch  line  railroad  "via  St.  Cloud  and  Crow  Wing,  to  the  navigable  waters 
of  the  Red  River  of  the  North,"  the  line  of  which  railroad  was  definitely  located 
December  5,  1857,  and  the  iudenmity  lands  pertaining  to  it  were  ordered  withdrawn 
March  25,  1858.  All  of  said  lands  were,  therefore,  disposed  of,  or  in  a  state  of  reser- 
vation, prior  to  and  at  the  date  (July  2,  1864),  when  the  Northern  Paoifio  grant  waa 
made,  and  do  not  afford  a  basis  for  the  selection  of  indemnity,  within  the  4O-mile0 
limits. 

I  am  therefore  of  the  opinion  that  the  said  list  No.  19,  should  have  been  rejected, 
for  the  reasons  herein  stated,  and,  with  the  necessary  modification,  the  decision  of 
the  district  land  officers  rejecting  the  same  is  hereby  affirmed. 


DECISIONS  RELATING  TO   THE  PUBLIC   LANDS.  235 

It  may,  and  perhaps  will,  be  contended  that  the  application  to  select  the  lands 
described,  in  the  said  list  No.  19,  was  protected  by  the  departmental  order  of  May  28, 
1883  (See  Darland  r.  Northern  Pacific  Railroad  company,  12  L.  D.,  195),  and  that 
the  company,  having  desigoated  an  unsatisfactory  basis,  is  in  no  worse  plight  than 
it  would  have  been  had  it  failed  to  make  any  specification  of  losses.  Waiving  uU 
question  as  to  whether  said  order  is  applicable  to  lands  in  tbe  second  indemnity  (40- 
miles)  limits,  but  not  admitting  that  it  is,  I  am  of  the  opinion  that  the  company,  by 
attempting  to  make  a  specification  of  losses,  waived  the  exemption  provided  by  that 
order,  and  its  claim  must  stand  or  fall  upon  the  facts  respecting  the  condition,  at 
the  date  of  application,  of  the  lauds  applied  for  and  the  character  of  the  basis 
specified. 

June  16,  1892,  the  Northern  Pacific  Railroad  company  filed  in  the  local  office  a 
relinquishment  or  waiver  of  claim  to  a  number  of  the  tracts,  described  as  selected  in 
list  No.  19,  embracing  17,281,58  acres,  and  at  the  same  time  presented  four  lists 
marked  and  numbered  19  A,  19  B,  19  G,  and  19  D,  purporting  to  be  are-arrangement 
of  list  No.  19,  omittiug  the  relinquished  tracts,  and  arranging  the  lands  selected  and 
the  lands  lost  in  such  manner  as  to  show  the  special  basis  for  each  selection  ''tract 
for  tract." 

An  examination  of  these  so-called  '' re-arranged ''  lists  discloses  the  fact  that  the 
tracts  therein  described  as  selected  correspond  with  the  selected  lands  in  the  origi- 
nal list  No.  19,  the  lands  described  as  **  lost "  with  the  exception  of  a  very  few  tracts 
(embracing  838.37  acres)  are  entirely  different  from  the  lands  specified  as  lost  in  the 
original  list. 

The  company  claims  the  right  to  file  these  ''  re-arranged"  lists  without ''  waiving 
or  abandoning  any  rights  or  claims  heretofore  acquired  by  virtue  of  its  selections 
heretofore  made."  Had  these  actually  been ''re- arranged"  lists,  the  claims  of  the 
company  might  be  a  reasonable  one;  but  they  are,  in  fact,  new  selection  lists.  The 
bases  alleged  in  1885  for  the  indemnity  selections  are  abandoned,  except  so  far  as 
relates  to  the  838.37  acres  mentioned  above,  and  these  tracts  are  used  as  bases  for 
the  selection  of  other  lands  than  those  appearing  in  Juxtaposition  with  them  in  the 
original  list  No.  19. 

The  substitution  of  these  "re-arranged"  lists  for  list  19,  with  relation  back  to  the 
date  of  filing  said  original  list,  will  not  be  permitted.    The  filing  of  these  lists  will' 
be  treated  as  a  new  application  to  select  the  lands  described  therein. 

It  will  be  noticed  that  at  tbe  time  of  Larson's  filing  no  selection  bad 
been  made  of  this  laud,  tbe  only  bar  to  tbe  allowance  of  tbe  same 
being  tbe  withdrawal  for  indemnity  purposes. 

Admitting  for  tbis  case,  tjiat  tbere  was  authority  to  make  such  with- 
drawal, yet  all  indemnity  withdrawals  made  on  account  of  this  grant 
were  revoked  on  August  16, 1887,  and  all  lands  not  embraced  in  pend- 
ing selections  were  ordered  to  be  restored  to  entry. 

Prior  to  tbis  time,  the  company  bad  sought  to  select  tbis  land  but  if 
its  selections  were  inefifectual  to  reserve  the  land,  no  subsequent  selec- 
tion could  defeat  Larson's  rights  in  the  premises  under  his  entry  made 
as  before  described. 

It  is  ui'ged  by  the  company:  first,  that  its  selection  list  of  June  20| 
1885,  was  protected  by  the  order  of  May  28,  1883,  and  that  the 
rearranged  lists  filed  in  1892  have  relation  as  of  the  date  the  first  list 
was  filed,  viz.,  June  20, 1885. 

Even  if  it  be  admitted  that  the  order  of  May  28,  1883,  was  intended 
to  embrace  selections  within  tbe  second  indemnity  belt,  yet  said  order 
cannot  benefit  the  company  in  tbe  consideration  of  this  list. 
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The  purpose  of  said  order  was  merely  to  facilitate  the  adjastment 
and  to  secure  the  early  restoration  of  lands  not  needed  within  the 
indemnity  lists  of  the  ^rant  for  said  company,  by  permitting  the  com 
pany  to  make  indemnity  selections  without  specifying  the  lost  lands 
depended  upon  as  a  basis  for  such  selections,  leaving  the  same  to  be 
supplied  by  your  office,  but  it  was  not  its  purpose  to  protect  illegal 
selections  made  by  the  company. 

In  the  case  of  selections  within  the  second  indemnity  belt,  only  cer- 
tain losses  would  support  the  same,  viz.,  the  loss  must  have  occurred 
subsequent  to  the  passage  of  the  act  of  July  2, 1804. 

This  loss  could  also  be  satisfied  within  the  first  indemnity  belt,  but 
where  in  any  State  or  Territory  the  full  grant  could  not  be  satisfied 
within  the  limits  prescribed  by  the  act  of  July  2,  1864  (13  Stat.,  365), 
within  its  boundaries,  the  additional,  or  second  indemnity  belt,  might 
be  resorted  to,  to  satisfy  losses  occurring  after  the  passage  of  the  act 
of  July  2,  1864. 

The  company  in  making  its  selection  of  June  20,  1885,  waived  its 
privilege  of  leaving  the  ascertainment  of  its  losses  to  your  office  as 
the  basis  for  said  list,  and  in  the  list  as  filed  specified  the  losses  ou 
which  it  depended  as  a  basis  for  the  same. 

It  is  admitted  that  it  specified  an  imperfect  basis  for  nearly  the 
entire  list  and  that  amended  lists  containing  a  proper  basis  were  not 
filed  until  1892. 

In  the  case  of  La  Bar  v.  said  company  (17  L.  D.,  406),  it  was  held 
that  the  substitution  of  an  amended  list  of  indemnity  selections  on  a 
specification  of  losses  different  from  that  assigned  at  first,  must  be 
treated  as  an  abandonment  of  the  first. 

It  must,  therefore,  be  held  that  the  company  was  without  proper 
selection  of  this  land  on  August  15,  1887,  the  date  of  the  revocation  of 
the  orders  of  withdrawal  for  indemnity  purposes  on  account  of  said 
grant,  and  whatever  bar  formerly  existed  against  the  allowance  of 
Larson's  entry  was  thereby  removed,  and  no  subsequent  selection  made 
on  account  of  the  grant  could  defeat  his  rights  in  the  premises. 

The  amended  lists  filed  in  1892  were  subject  to  intervening  adverse 
rights,  and  your  office  decision  denying  to  the  company  the  right  to 
select  the  land  included  in  Larson's  entry  is  affirmed. 


SBTTIiEMENT  BIGHTS-0rOIT«iT  ENTBT. 

Da  Gambba  v.  Eogebs'  Heibs  et  al. 

A  Joint  entry  can  not  be  allowed  where  there  is  but  one  residence  and  set  of  Improye- 
ments  maintained  and  occupied  in  common  by  the  parties,  with  the  intention  to 
take  separate  tracts  when  the  land  is  open  to  entry. 
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The  purcliafie  of  the  possessory  right  of  a  settler  does  not  make  his  date  of  settle- 
ment available  to  the  purchaser  as  against  adyerse  claimants. 

Secretary  Smith  to  the  Commissioner  of  the  Qeneral  Land  Office^  October 
(J,  I.  H.)  9,  1894.  (P.  J.  0.) 

The  land  involved  in  this  appeal  is  lots  3  and  4  and  the  E.  ^  of  the 
8W.  i  (being  the  technical  8W.  J)  of  Sec.  31,  T.  1  S.,  E.  2  W.,  M.  D.  M., 
San  Francisco,  California,  laud  district. 

The  township  plat  was  filed  July  30,  1878.  October  28, 1878,  the 
township  was  suspended,  and  the  suspension  revoked  April  16, 1883. 

The  laud  was  embraced  within  the  limits  of  the  grant  of  July  1, 1862 
(12  Stat.,  489),  to  the  Western  Pacific  Eailroad  Company,  and  was 
withdrawn  for  the  benefit  of  said  company  July  30, 1805. 

The  record  shows  that  Manuel  S.  DaCambra  filed  pre-emption  declara- 
tory statement  for  said  tract  December  29, 1883,  alleging  settlement 
October  27, 1867;  that  the  heirs  of  Enos  J.  Eogers  filed  pre-emption 
declaratory  statement  January  21, 1884,  alleging  settlement  in  July, 
1871 ;  that  Jose  0.  Fontes  made  homestead  entry  of  lot  4,  in  said  section, 
together  with  other  land,  December  13, 1883. 

Da  Cambra  gave  notice  that  he  would  offer  final  proof  before  the 
local  office  on  February  25, 1884.  It  seems,  however,  that  he  did  not 
offer  his  proof  at  that  time,  and  not  until  April  14, 1884. 

Hannah  Bogers,  the  widow  of  Enos  J.  Eogers,  deceased,  for  his  heirs, 
made  application  February  25, 1884,  to  make  final  proof  before  the 
local  office  on  April  14, 1884.  The  order  was  granted,  and  publication 
ordered;  but  from  a  note  by  the  register,  it  seems  that  this  order  was 
not  published.  Nevertheless,  on  April  14,  1884,  she  submitted  her 
final  proof.  Thus  both  preemption  claimants  submitted  their  final 
proof  at  the  same  time. 

The  declaratory  statements  presented  by  these  parties  are  not  in  the 
record. 

For  some  reason  not  explained  by  the  record  a  hearing  was  had 
before  the  local  officers,  at  which  the  parties  appeared  with  their  coun- 
sel, and  voluminous  testimony  was  taken  on  behalf  of  Da  Cambra, 
Bogers  and  Fontes,  and  as  a  result  of  this  hearing  the  local  officers,  on 
December  4,  1884,  decided  that  the  land  was  not  subject  to  settlement, 
but  had  passed  to  the  railroad  company  by  its  grant. 

It  seems  that  the  claimants  asked  for  a  rehearing,  but  this  was 
denied  by  the  local  officers.  They  appealed,  and  your  office,  by  letter 
of  June  16, 1889,  reversed  their  decision,  and  held  that  the  testimony 
of  one  Hewitt  Steele  seemed  ''  most  important  and  material  in  deciding 
whether  or  not  the  land  in  question  passed  to  the  company  under  its 
grant,"  and  a  rehearing  was  therefore  ordered  to  take  the  testimony 
of  this  witness.  As  a  result  of  this  hearing  the  local  officers  reversed 
their  former  decision,  and  held  that  the  company  was  not  entitled  to 
the  land,  and  awarded  the  same  to  Eogers'  heirs. 
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DaGambra  and  Pontes  appealed,  and  your  office,  by  letter  of  August 
19, 1892,  held  that  Pontes  was  entitled  to  said  lot  4,  and  that  Da  Gam- 
bra  and  Rogers'  heirs  should  be  permitted  to  m«ike  joint  entry  under 
section  2274,  Revised  Statutes,  of  the  remainder  of  said  technical  SW.  J. 

Prom  this  decision  Da  Cambra  ajipealcd  November  6,  1892,  and 
Rogers'  heirs  filed  their  appeal  in  your  office  March  27, 1893. 

Counsel  for  Da  Cambra  have  filed  a  motion  to  dismiss  the  appeal  of 
Rogers'  heirs,  on  the  ground  that  it  was  not  filed  within  the  time  fixed 
by  the  rules  of  practice. 

It  seems  that  the  local  officers  sent  to  one  J.  W.  Shanklin,  who  is 
described  as  being  the  attorney  for  the  heirs  of  Enos  J.  Rogers,  a 
notice  of  said  decision,  dated  October  27, 1892.  From  a  letter  of  his 
dated  November  3,  1892,  at  Addingten,  California,  it  seems  that  he 
mailed  this  notice  te  Mrs.  Rogers,  requesting  information  from  her  as 
to  what  she  desired  in  the  premises.  This  letter  did  not  reach  Mrs. 
Rogers,  and  after  being  advertised  by  the  local  post-office,  and  remain- 
ing uncalled  for,  it  was  forwarded  te  the  Dead  Letter  Office  in  this 
city,  and  again  remailed  to  Mr.  Shanklin  December  7, 1892. 

Mr.  Shanklin,  under  date  of  January  14,  1893,  addressed  your  office, 
asking  permission  for  local  counsel  te  file  an  appeal  for  Mrs.  Rogers, 
stating  that  he  was  not  her  authorized  attorney:  that  Mr.  Hall,  whom 
the  record  shows  appeared  for  Mrs.  Rogers  in  the  local  office,  was  dt»ad; 
that  he  being  Hall's  brother-in-law,  and  having  charge  of  his  affairs, 
the  local  officers  had  sent  him  the  notice  of  the  decision  in  that  capjicity 
only;  that  he  did  not  even  know  Mrs.  Rogers'  address  at  the  time  he 
sent  the  letter  to  her  from  Addington.  It  seems  te  me  that  under 
these  circumstances  this  appeal  should  be  allowed,  especially  in  view 
of  the  further  fact  that  a  copy  of  the  decision  did  not  accompany  the 
notice  from  the  local  office.    The  motion  is  therefore  denied. 

It  appears  from  the  testimony  that  Da  Cambra,  in  1867,  purchased 
the  possessory  right  of  the  prior  occupants  to  about  360  acres  of  land, 
presumably  situated  in  what  is  now  section  31,  and  entered  into  pos- 
session. The  house  and  the  larger  part  of  the  cultivation  and  other 
improvements  was  on  the  S  W.  J  of  said  section,  the  land  now  in  contro- 
versy. In  1870  Rogers  purchased  an  undivided  half  interest  in  Da 
Gambra's  possessions,  and  moved  his  family  onto  the  land  and  occu- 
pied a  part  of  the  residence  that  was  on  this  SW.  J.  It  may  be  said 
at  this  time  that  this  is  the  only  house  for  residence  purposes  that 
there  is  ui)on  this  tract,  or  any  other  claimed  by  them,  and  is  the  house 
in  which  both  Da  Cambra  and  Rogers  have  lived  continuously  from 
that  time  to  this.  In  1871  Da  Cambra  transferred  to  Rogers  his 
remaining  interest  in  the  land,  and  in  1875  Rogers  re-conveyed  to  Da 
Cambra  an  undivided  half  interest  in  the  land  and  in  the  improve- 
ments. It  is  claimed  on  behalf  of  the  Rogers  heirs  that  there  was  an 
agreement  or  understanding  between  him  and  Da  Cambra  as  to  the 
division  of  this  land,  and  that  Da  Cambra  was  to  take  the  NE.  ^  of  the 
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section,  whUe  Eogers  was  to  retain  the  SW.  i.  It  is  this  dispute 
between  these  parties  that  has  brought  about  this  contest.  The  testi- 
mony upon  this  point  is  conflicting.  Very  much  of  it  is  entirely  iucom- 
I>etent  to  establish  the  contract  between  them,  by  reason  of  the  fact 
that  the  witnesses  detail  conversations  had  with  Bogers  in  his  lifetime 
as  to  what  they  claim  to  be  his  understanding  of  the  agreement  with 
Da  Gambra,  but  it  seems  to  me  that  there  is  enough  in  the  record 
competent  for  this  purpose,  without  the  consideration  of  the  other 
testimony  to  show  that  Da  Cambra  did  not  claim  the  S W.  J  until  after 
the  death  of  Rogers,  and  that  prior  thereto  it  was  his  intention  to  take 
the  NE.  J  when  the  same  should  be  subject  to  settlement  and  entry. 

I  think  it  may  be  said  with  certainty  that  the  cultivated  land  that 
was  jointly  held  by  the  parties  was  nearly,  if  not  quite,  all  in  the  SW.  J 
and  that  the  NE.  J  was  used  exclusively  for  pasturage. 

In  March,  1877,  Rogers  leased  to  Da  Cambra  **  all  the  tillable  land  in 
Brooklyn,  and  this  is  not  to  cover  the  land  now  and  formerly  used  as 
pasture  land,  with  the  use  of  the  horses  for  farming  purposes."  This 
lease  was  to  run  until  October,  1878.  This  agreement  seems  to  have 
been  carried  out  in  good  faith  for  the  period  mentioned,  and  it  seems 
further  that  there  was  a  similar  agreement  under  which  Da  Cambra 
cultivated  and  used  the  SW.  J  down  to  the  time  that  they  made  their 
filings  in  1883;  at  least,  it  is  certain  that  Da  Cambra  cultivated  the 
land,  and  that  he  gave  Mrs.  Rogers,  who  had  at  all  times  lived  on  the 
land,  her  husband  being  absent  much  of  the  time  working  in  the  mines 
a  part  of  the  crops  that  were  raised  thereon. 

It  is  also  shown  that  Rogers,  in  1878,  after  the  plat  had  been  tiled, 
offered  to  file  on  the  SW.  J,  and  the  testimony  tends  to  show  that  at 
that  time  Da  Cambra  also  offered  to  file  on  the  NE.  J.  It  is  not  clear  just 
why  these  applications  were  rejected,  but  presumably  because  the 
local  officers  considered  that  the  land  had  passed  to  the  railroad  com- 
pany by  the  terms  of  its  grant. 

Again,  tax  receipts  from  1880  to  1884  inclusive  were  introduced  in 
evidence,  showing  that  B.  J.  Rogers  and  the  Rogers  estate  had  paid 
the  taxes  on  this  S W.  J,  and  it  is  testified  to  by  the  assessor  that  the 
NB.  J  had  been  assessed  to  Da  Cambra. 

It  is  also  shown  that  Rogers  assisted  Da  Cambra,  probably  in  1879 
or  1880,  in  moving  a  shanty  onto  the  NE.  J,  and  that  Da  Cambra  per- 
sonally occupied  the  shanty  a  few  nights  at  least,  and  it  is  said  in  the 
testimony  that  this  was  done  for  the  purpose  of  preventing  jumpers 
from  taking  that  tract. 

It  will  thus  be  seen  that  there  seems  to  have  been  a  well  understood 
compact  between  these  parties  as  to  the  land  that  each  was  to  take 
when  it  came  into  the  market,  and  I  think  it  is  shown  by  a  fair  pre- 
ponderance of  the  testimony  that  notwithstanding  the  continuous  resi- 
dence of  Da  Cambra  upon  the  land  in  controversy,  yet  it  was  the  inten- 
tion that  he  should  take  the  NE.  ^,  and  that  the  S  W.  ^  should  be  taken 
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by  Eogers,  It  will  be  observed  that  there  was  but  one  residence;  that 
there  was  but  one  set  of  improvements,  all  these  being  held  in  common 
between  the  parties  ]  that  Da  Cambra  paid  Eogers  or  his  estate  a  rental 
in  the  shape  of  a  portion  of  the  crops  raised  on  the  SW.  J. 

Hence  I  do  not  think  that  the  provisions  of  sections  2274  of  the 
Eevised  Statutes,  under  which  your  office  held  that  a  joint  entry  should 
be  made,  is  applicable  in  this  case.    That  section  reads  as  follows — 

When  settlements  have  been  made  upon  agricultural  public  lands  of  the  United 
States  prior  to  the  survey  thereof,  and  it  has  been  or  shall  be  ascertained  after  the 
publio  surveys  have  been  extended  over  such  lands,  that  two  or  more  settlers  have 
improvements  upon  the  same  legal  subdivision,  it  shall  be  lawful  for  such  settlers  to 
make  joint  entry  of  their  lands  at  the  local  office. 

In  all  of  the  adjudicated  cases  that  I  have  been  able  to  find  where  a 
joint  entry  has  been  permitted,  it  has  been  where  there  have  been  sep- 
arate and  distinct  settlements  and  improvements  upon  the  same  legal 
subdivision,  where  the  parties  have  sux)poBed  they  had  improved  or 
settled  upon  the  land  they  would  have  been  entitled  to  after  the  sur- 
vey had  been  made.  This  is  not  the  situation  in  the  case  at  bar.  Here 
everything  was  held  in  common.  There  could  not  have  been,  and  it  is 
not  claimed  that  there  was,  any  misunderstanding  as  to  the  lands  set- 
tled upon  by  each  conflicting  with  the  other  after  the  survey,  and  no 
loss  or  inconvenience  resulted  to  them  or  either  of  them  by  reason 
thereof. 

As  to  the  Fontes  claim,  the  testimony  shows  that  he  purchased  of 
one  Alveys  his  possessory  right  to  a  certain  tract  of  land  adjoining  the 
8W,  J  of  section  31  on  the  west;  that  a  small  part  of  the  S W.  J  of  the 
SW.  J  of  Sec.  31,  being  lot  4,  was  included  in  Alveys'  improvements  to 
the  extent  of  five  or  six  acres.  Fontes  bases  his  right  to  this  lot  4  only 
by  reason  of  Alveys' settlement  and  occupation.  This  he  cannot  do. 
His  right  to  the  land  dates  from  the  time  of  his  settlement  so  far  as  this 
controversy  is  concerned.  He  is  presumed  to  have  knowledge  of  the 
occupation  and  possession  of  the  S  W.  J  by  Rogers  and  others,  and  it  is 
needless  to  say  that  this  possession  and  occupancy  was  long  prior  to 
his  claim  upon  said  lot. 

For  these  reasons  I  think  your  office  judgment  should  be  reversed; 
that  the  entry  of  Fontes  of  lot  4  should  be  canceled  and  that  the  heirs 
of  Rogers  should  be  decreed  to  have  the  prior  and  better  right  to  the 
land  claimed  by  them. 

In  view  of  the  fact  that  the  notice  to  make  final  proof  by  Mrs.  Rogers 
was  not  published,  as  required  by  the  rules,  it  will  be  necessary  for  her 
to  advertise  to  make  final  proof  in  accordance  with  the  rules.  However, 
if  after  making  publication  notice  there  is  no  adverse  claim  filed,  the 
proof  heretofore  submitted,  if  found  to  be  sufficient  in  all  respects,  may 
be  accepted  by  the  local  officers,  and  entry  made  thereon.  Otherwise, 
she  will  be  required  to  submit  new  proof.    It  is  so  ordered. 
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HOMESTEAD— SOLDIERS'  DECLARATORY  STATEMENT. 

PlOKARD  V.  COOLEY. 

The  right  of  a  homesteader,  who  files  a  soldiers'  declaratory  statement;  to  make 
entry  dates  from  auch  filing,  and  he  cannot  thereafter,  as  against  an  intervening 
adverse  claimant,  take  advantage  of  a  settlement  jnade  prior  to  said  filing. 

a 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.I.  H.)  ■  9,1894.  (W.  M.  B.) 

I  have  examined  the  record  in  the  case  of  ITicholas  Pickard  v.  Frank- 
lin Cooley  on  appeal  by  Pickard  from  your  office  decision,  dated  April 
26, 1892,  reversing  the  action  of  the  local  officers  whereby  they  recom- 
mended that  Cooley's  homestead  entry  for  the  SW.  J  of  Sec.  25,  T.  18 
N.,  R.  3  W.,  be  canceled  and  the  entry  of  Pickard  held  intact. 

The  record  shows  that  on  April  26, 1889,  the  defendant,  Cooley,  filed 
in  person,  his  soldiers'  declaratory  statement  for  the  tract  involved, 
after  having  previously  located  the  same  by  commencing  of  settlement 
and  improvements.  That  on  July  19, 1889,  tjie  plaintiff,  Pickard,  made 
homestead  entry  of  said  tract. 

On  October  17, 1889,  the  defendant  made  actual  entry,  in  person,  of 
the  land,  and  established  residence  thereon  at  the  time. 

On  November  23, 1889,  the  plaintiff  filed  an  affidavit  of  contest  against 
the  defendant's  entry,  alleging  prior  settlement  ui^on  the  land.  At  the 
time  Cooley  entered  the  Territory  of  Oklahoma  he  had  the  choice  of 
two  different  methods  by  which  to  initiate  and  perfect  a  homestead 
claim.  One  could  be  exercised  under  the  provisions  of  the  regular  and 
ordinary  homestead  law;  the  other  under  what  is  known  as  the  soldiers^ 
homestead  law,  as  prescribed  in  sections  2304  and  2306  Eevised  Statutes. 

The  evidence  furnished  by  the  record  in  this  case  shows  that  Cooley 
went  upon  and  commenced  settlement  on  the  tract  in  dispute  at  1 :  15 
o'clock,  p.  m.,  April  22,  1889,  and  prior  to  the  hour,  of  the  same  day, 
on  which  Pickard  went  on  the  land  and  commenced  settlement  and 
residence. 

If  the  defendant  Cooley  had  desired  to  initiate  his  claim  by  actual 
settlement  and  residence,  with  right  of  claim  to  date  from  time  of  such 
settlement  and  residence,  he  should  have  filed  entry  upon  the  tract 
within  ninety  days  from  time  of  location  and  settlement,  in  order  -to 
avail  himself  of  such  right;  but  by  locating  homestead  and  filing  sol- 
diers' declaratory  statement,  as  stated,  on  April  26, 1889,  and  making 
entry  on  October  17, 1889  (nearly  six  months  thereafter),  under  pro- 
Yisiou  of  sections  of  the  Revised  Statutes  above  referred  to,  his  incep- 
tive right  of  entry  dated  from  the  day  on  which  he  filed  his  said  declara- 
tion and  not  from  the  date  of  locating  his  homestead  by  settlement  at 
1: 15  o'clock,  p.  m.,  on  April  22, 1889. 

The  filing  of  said  soldiers'  declaratory  statement  constituted  the 
1801— VOL  19 ^16 
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initial  step  in  defendant's  claim  or  right  of  entry  upon  or  to  the  land, 
which  act  being  subsequent  to  the  date  of  the  plaintiff's  location  and 
settlement,  gave  him  (Pickard)  a  prior  and  superior  claim  to  the  tract 
involved. 

Since  the  evidence  shows  that  the  contestant,  as  stated,  made  actual 
settlement  upon  the  land  and  commenced  residence  thereon  on  Ai)ril 
22,  1889,  making  entry  thereof  on  July  19, 1889,  and  that  he  complied 
thereafter  with  the  requirements  of  the  homestead,  law,  and  since  .the 
contestant's  inceptive  right  of  entry  was  prior  te  that  of  the  claimant, 
your  decision  of  April  26, 1892,  is  reversed  and  that  of  the  local  officers 
af&rmed,  and  it  is  therefore  ordered  that  the  entry  of  the  defendant, 
Gooley,  be  canceled  and  that  of  the  contestant,  Pickard,  be  held  intact 


HOMESTEAD  ENTRY-DESERTED  WIFE. 

Maggie  Adams. 

A  deserted  wife  may  make  a  homestead  entry,  with  credit  for  previoos  residence  on 
the  land,  where  her  hushand's  entry  thereof  is  canceled  for  failure  to  make  final 
proof  within  the  statutory  period. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.I.  H.)  10jl894.  (P.J.O.) 

The  record  in  this  case  shows  that  Nathan  B.  Adams  made  home- 
stead entry  September  7, 1885,  of  the  NE.  J  of  Sec.  8,  Tp.  24  S.,  R.  32 
W.,  Garden  City,  Kansas,  land  district.  On  March  31, 1892,  Maggie 
Adams,  as  the  deserted  wife  of  the  entryman,  made  application  to  make 
final  proof  of  said  entry.  This  was  allowed,  the  proof  submitted, 
accepted,  and  final  certificate  issued  by  the  local  officers,  with  the  rec- 
ommendation that  it  be  ^'  referred  to  the  Board  of  Equitable  Adjudica- 
tion.'' When  the  matter  came  up  in  the  course  of  business,  your  office? 
by  letter  of  February  17, 1893,  reversed  their  action,  under  the  ruling 
in  the  case  of  Bray  v.  Colby  (2  L.  D.,  78),  and  she  was  given  the  privi- 
lege of  contesting  her  husband's  entry,  when  she  could  make  entry  and 
proof  in  her  own  name  and  be  credited  with  her  residence  on  the  tract* 
or  she  might  appeal.    She  adopted  the  latter  course. 

There  can  be  no  question  as  to  the  correctness  of  your  office  decision. 
The  case  of  Bray  v,  Colby  is  conclusive  of  this  question,  and  your 
judgment  rejecting  her  proof  must  be  affirmed. 

But  it  seems  to  me  that  there  is  a  more  expeditious  and  less  expen- 
sive way  for  tlie  appellant  to  secure  this  land  than  that  prescribed  by 
your  office  decision.  The  time  within  which  the  entryman  is  required 
to  make  final  proof — seven  years — has  long  since  lapsed,  and,  so  far  as 
shown  in  this  record,  he  has  made  no  effi)rt  in  that  direction.  It  is 
shown  by  the  proof  submittM  that  the  appellant  has  lived  on  the  land 
continuously  since  the  entry,  and  has  substantial  improvements  thereon. 
Also  that  her  husband  abandoned  her  and  the  land  in  1889. 
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I  think  therefore,  in  view  of  his  failure  to  make  proof  within  seven 
years,  that  notice  should  be  given  the  entryman  under  the  circular  of 
December  20, 1873  (1  G.  L.  O.,  13),  to  show  cause  why  his  entry  should 
not  be  canceled,  and  when  the  entry  shall  have  been  canceled,  Mrs. 
Adams  may  make  entry  as  a  deserted  wife,  and  be  given  credit  in  her 
final  proof  for  the  time  she  has  resided  upon  the  land. 

It  is  so  ordered,  and  your  of&ce  judgment  thus  modified. 


KEPAYMENT-ACT  OF  JUNE  16,  1880. 

Prank  Smith. 

Sepayment  of  fees  and  oommissiona  may  be  allowed  where  the  entryman,  to  avoid 
conflict  resulting  from  an  error  in  the  local  office,  in  good  faith  relinqaishes  his 
entry  and  takes  another  tract. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  lOy  1894.  (0.  W.  P.) 

On  the  25th  of  July,  1893,  you  transmitted  the  appeal  of  Frank  Smith 
from  the  decision  of  your  oflBce  of  June  9, 1893,  denying  his  application 
for  re-payment  of  fees  and  commissions  paid  by  him  on  his  homestead 
entry,  No.  6772,  for  the  SE.  J  of  Sec.  27,  T.  17  N.,  E.  8  W.,  Kingfisher 
land  district,  Oklahoma  Territory. 

The  record  shows  these  facts— That  April  27,  1892,  Frank  Smith 
made  homestead  entry  for  the  above  described  land;  that  April  28, 1892, 
Charles  B.Young  made  homestead  entry  for  the  same  land,*  that  Smith's 
entry  was  erroneously  placed  of  record  in  the  local  land  office,  for  the 
NE.  i  of  said  section ;  that,  upon  discovering  the  mistake,  the  local  offi- 
cers changed  the  record  of  Smith's  entry  from  the  NE.  J  to  the  SE.  J  of 
said  section,  to  make  it  agree  with  his  application — and  thus  a  conflict 
arose  between  Smith's  and  Young's  entries;  that  your  office  directed 
the  local  officers  to  advise  Young  that  he  would  be  allowed  thirty  days 
within  which  to  show  cause  why  his  entry  should  not  be  held  for  can- 
cellation; that  a  hearing  was  thereupon  ordered  for  October  20,  1892, 
but  that  no  hearing  was  had;  that  Smith  relinquished  said  entry,  and 
on  September  23, 1892,  filed  an  application  for  restoration  of  his  home- 
stead right,  accompanied  by  an  ai)plieation  to  enter  the  SE.  J  of  Sec. 
2,  T.  14  IS.y  R.  12  W.,  and  Young  appeared  as  one  of  the  corroborating 
witnesses  on  Smith's  api)lication;  that,  in  his  affidavit  for  restoration. 
Smith  alleges  that  he  selected  in  good  faith,  the  SE.  J  of  said  section 
27,  on  April  19, 1892,  and  on  April  22, 1892,  he  found  the  description 
of  his  land,  and  on  April  27,  1892,  made  entry  for  it;  that  when  he 
returned  to  the  land  on  Ai)ril28,  1892,  he  found  thereon  one  Charles  B. 
Young,  who  claimed  to  be  the  first  actual  settler,  and  had  made  home- 
stead entry  therefor  April  28,  1892;  that  he  (the  petitioner)  has  not 
sold,  or  in  any  way  incumbered  the  land,  but  has  acted  in  good  faith 
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throughout,  and  to  save  expense,  he  asks  that  he  may  be  allowed,  with 
or  without  fees,  as  may  seem  just,  to  make  entry  for  the  said  SE.  J  of 
Sec.  2. 

It  further  apjjears,  that  by  your  office  letter  of  April  21,  1893,  this 
application  of  Smith  was  granted,  and  the  local  officers  were  directed 
to  allow  him  to  make  entry  for  said  land,  in  accordance  with  his  a]>pli- 
cation,  upon  payment  of  the  legal  fees  and  commissions,  should  no 
other  objection  appear. 

Your  office  rejected  Smith's  application  for  repayment  of  fees  and 
commissions  paid  on  his  entry  of  the  SE  J  of  section  27,  on  the  ground 
that  the  law  does  not  provide  for  the  re-payment  when  the  relinquish- 
ment or  abandonment  is  voluntary. 

The  act  of  June  16,  1880,  (21  Stat.,  287)  is  remedial,  and  should  be 
construed  liberally.  The  claimant  in  this  case  appears  to  have  acted 
ignorantly,  but  innocently,  and  I  think  his  claim  comes  withiu  the 
scope  and  intent  of  the  act. 

I  reverse  the  judgment  of  your  office,  and  direct  the  re-payment  of 
the  fees  and  commissions  in  the  case. 


SCHOOL  rNDBMNITY— FOREST  RESERVATION. 

State  op  California. 

School  indemnity  selections  may  be  properly  allowed  in  lieu  of  ansnryeyed  sections 

in  place  that  fall  -within  a  forest  reservation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  iO,  1894.  (G,  C.  B.) 

On  July  7,  1893,  L.  and  E.  I^o.  2G9.  p.  379,  the  Department  affirmed 
the  action  of  your  office  rejecting  the  application  of  the  State  of  Cali- 
fornia to  select  the  N  W.  J  of  Sec.  2,  T.  7  N.,  E.  11  W.,  in  lieu  of  land  in 
Sec.  16,  T.  2  S.,  E.  2  E.,  S.  B.  M.,  Los  Angeles,  California. 

The  action  thus  taken  by  the  Department  was  based  upon  the  ruling 
made  July  7,  1893  (17  L.  D.,  71),  which  denied  to  the  State  the  right 
to  make  indemnity  school  selections,  where  the  lands  in  place  (i.  e.  the 
16th  or  36th  sections)  were  by  the  executive  order  creating  an  Indian 
reservation  expressly  excepted  therefrom,  notwithstanding  the  fact 
that  the  school  sections  are  within  the  boundaries  of  such  Indian  reser- 
vation. 

The  State  tiled  a  motion  for  review,  which  the  Department  con- 
sidered on  April  16,  1894  (L.  and  E.  Fo.  285,  p.  498),  while  declining 
to  consider  the  motion  for  "  the  reasons  heretofore  submitted,''  yet  the 
State  having  alleged  an  additional  reason  for  allowing  the  selection, 
namely,  that  "  said  Sec.  16  is  unsurveyed  and  within  the  exterior  lines 
of  the  San  Bernardino  forest  reservation,  and  a  portion  thereof  by  execu- 
tive proclamation,  dated  April  29, 1893,  and  therefore  good  and  valid 
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basis  for  iiideiimity,"  the  Department  in  considering  the  motion  sus- 
pended further  action  and  remanded  the  case  to  your  office,  "  for 
examination  and  consideration  .  .  •  pending  the  determination  of 
this  question,"  i.  e.,  the  truth  of  the  State's  new  averment,  above  set  out. 
I  am  now  in  receipt  of  your  office  letter  of  May  3, 1894,  stating  that 
the  entire  section  16,  T.  2  S.,  K.  2  B.,  S.  B.  M., 

is  uDsarveyed  and  within  the  exterior  lines  of  the  said  forest  reservation  created 
by  execntive  proclamation^  dated  April  29,  1893  (evidently  February  25, 1893).  The 
selection  referred  to  appears  therefore  to  be  npon  a  valid  basis. 

Said  Sec.  16,  in  T.  2  S.,  E.  2  E.,  is  not  only  a  part  of  the  Mission 
Indian  reservation,  set  apart  by  executive  order  of  September  27, 1877, 
but  it  also  appears  to  be  a  part  of  the  forest  reservation  made  by  the 
President's  proclamation  dated  February  25,  1893  (27  Stat.,  1068),  by 
virtue  of  the  provisions  of  section  24  of  the  act  of  March  3,  1891  (26 
Stat.  1095).  This  proclamation  "reserved  from  entry  or  settlement 
and  set  apart  as  a  public  reservation''  the  lands  therein  described, 
covering  in  all  733,600  acres.  There  were  excepted  jfrom  the  force  and 
effect  of  this  proclamation  only  those  lands 

which  may  have  been  prior  to  the  date  hereof  embraced  in  any  legal  entry  or  covered 
by  any  lawful  filing  duly  of  record  ...  or  upon  which  any  valid  settlement  has 
boon  made  pursuant  to  law,  and  the  statutory  period  within  which  to  make  entry 
or  tiling  of  record  has  not  expired;  and  all  mining  claims  duly  located  and  held 
according  to  the  laws,  etc. 

The  land  not  having  been  surveyed,  the  title  of  the  State  to  the 
granted  sections  has  not  yet  attached. 

The  school  sections  not  having  been  excepted  in  the  proclamation 
making  the  reservation,  the  State  has  the  right,  under  the  i)rovisions 
of  the  act  of  February  28,  1891  (26  Stat.,  796),  and  in  the  clause 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted,  and 
may  be  selected  by  said  State  or  Territory  where  sections  sixteen  or  thirty-six  are 
mineral  land,  or  included  within  any  Indian,  military,  or  other  reservation, 

to  make  a  selection  of  lands  in  lieu  of  those  lost  by  reason  of  the  forest 
reservation. 

The  basis  of  the  proposed  selection,  appearing  upon  the  facts  now 
presented  to  be  a  valid  one,  I  see  no  reason  why  the  selection  may  not 
be  allowed.  It  is  so  ordered,  and  the  decision  review  of  which  is  asked 
is,  by  reason  of  new  facts  appearing  in  the  record,  set  aside  and 
annulled. 


MFNTNG  CLAIM— NOTICE— ADVERSE  CLAIM. 

Whitman  et  al.  v.  Haltenhoff  et  ajl. 

The  published  notice  of  application  for  mineral  patent  will  not  be  deemed  insuffi- 
cient on  account  of  failure  to  give  the  names  of  adjoining  claiiuS;  where  the 
numbers  of  said  claims  are  furnished  thereby. 
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Failure  of  the  origiDal  locator  to  adverse  an  application  based  on  a  junior  location 
authorizes  the  assumption  that  the  claimant  under  the  junior  location  is  entitled 
to  a  patent  as  against  the  claim  of  the  prior  locator. 

The  dismissal  of  judicial  proceedings  instituted  on  an  adverse  claim  constitutes  a 
waiver  of  said  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Octoher 
(J.  I.  H.)  lOy  1894.  (J.  W.  T.) 

I  have  considered  the  protest  of  Frank  V.  Whitman  and  Will  L. 
Clark,  claiming  to  be  owners  of  the  Bluff  lode  claim,  on  appeal  from 
your  office  decision  of  February  14,  1893,  diwsmissing  their  protest 
against  the  issuance  of  a  patent  on  mineral  entry  No.  2725,  made 
September  16,  1892,  by  George  Haltenlioff,  William  Haltenhoff  and 
Conrad  Schafer  in  the  Helena  land  district,  Montana,  upon  the  Martha 
lode  claim. 

The  said  protest,  made  on  the  23d  day  of  January,  1893,  alleges: 

1.  That  the  defendants  did  not  post,  in  a  conspicnous  place  on  said  Martha  lode 
claim,  a  copy  of  the  plat  of  survey. 

2.  That-there  was  no  accompanying  notice  of  intention  to  apply  for  patent  therefor. 

3.  That  if  said  plat  and  notice  were  posted  at  all,  they  did  not  remain  posted  during 
the  sttitutory  time. 

4.  That  not  more  than  $275  of  labor  has  been  expended  on  improvements  made 
thereon. 

5.  That  the  published  notice  does  not  give  the  names  of  the  adjoining  claims. 

6.  That  the  location  is  invalid  for  the  reason  that  discovery  thereof  was  made 
upon  ground  already  held  under  location  by  the  Bluff  lode  claim,  and  also  by  the 
Little  George  Nessly  lode  mining  claim. 

Will  L.  Clark  further  states  that 

having  heard  that  the  defendants  intended  applying  for  a  patent  to  said  Martha 
lode,  he,  during  the  month  of  September,  1892,  Inquired  of  them,  and  was  informed 
that  they  did  not  intend  to  so  apply,  as  they  had  not  performed  sufficient  work,  and 
that  contestants  were  thus  deceived  and  prevented  from  commencing  adverse  pro- 
ceedings, which  they  would  have  done  had  they  known  that  defendants  intended 
to  make  entry. 

As  to  the  first  of  these  allegations,  it  appears  very  clear  from  the 
evidence  aflForded  by  the  case,  that  defendants  did  post  in  a  conspicu- 
ous place  on  said  claim,  a  copy  of  the  plat  of  survey.  Indeed,  the  first 
three  grounds  of  protest  are  fully  covered  by  the  evidence  of  disinter- 
ested witnesses,  who  say  that  the  notice  of  application  for  patent,  and 
the  plat  were  not  only  posted  in  a  conspicuous  place  on  said  claim,  but 
remained  conspicuously  posted  from  May  25,  1891,  to  January  1, 1892. 

The  fourth  allegation  of  protest  is  equally  disposed  of  by  the  evi- 
dence on  file.  Two  witnesses,  who  so  far  as  appears,  have  no  interest 
in  the  matter  whatever,  state  the  improvements  to  be  worth  $540,  and 
give  the  items  of  expenditurej  and  the  surveyor-general  certified  to 
this  as  a  proper  estimate. 

As  to  the  fifth  ground  of  protest,  it  may  be  answered  that  it  is  true 
that  the  published  notice  does  not  give  the  names  of  adjoining  claims. 
It  seems,  however,  that  it  furnished  the  numbers  of  them,  which  ifl 
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practically  as  satisfactory  for  the  purposes  of  notice,  unless  there  is 
some  requirement,  statutory  or  otherwise,  to  the  contrary.  I  have 
been  able  to  find  none  as  to  unsurveyecl  and  conflicting  claims,  where 
the  applicant,  as  your  office  decision  has  said  ^<  claims  the  area  in  con- 
flict." 

As  to  the  sixth  matter  of  protest,  your  office  decision  properly  says : 

When  the  owner  of  the  original  location  fails  to  adverse  the  application  for  patent 
on  the  jnnior  location,  it  will  be  assumed  under  section  2325,  Revised  Statutes,  that 
the  claimant  under  the  jnnior  location  is  entitled  to  a  patent  as  against  the  claims 
of  the  prior  locator  (2  L.  D,,  744). 

As  to  the  Little  George  Fessly  lode  claim,  which,  together  with  the 
Bluff  lode  claim,  the  protestaiits  aver  is  overlapped  and  crossed  by  the 
said  claim  of  defendants^^jovering  an  area  of  7.75  acres  of  said  Nessly 
lode  claim — ^it  seems  that  one  Edward  D.  Quinn,  claiming  to  be  the 
owner  of  the  latter  lode,  on  January  23, 1891,  filed  an  adverse  against 
issuing  a  patent  for  the  Martha  lode,  and  on  August  17,  1801,  com- 
inenced  action  for  the  possessory  xight  to  the  portion  in  alleged  conflict, 
but  on  August  28^  1892,  on  motion  of  his  counsel,  said  cause  was  dis- 
missed with  costs  to  said  Quinn. 

These  being  the  facts  as  regards  the  Little  George  Xessly  lode,  they 
establish,  under  the  rulings  of  this  Department,  a  waiver  of  any  fur- 
ther claim  against  defendants  as  respects  said  right. 

As  to  the  Bluff  Lode,  represented  by  the  protestants  Whitman  and 
Clark,  it  appears  that  said  Clark  was,  during  the  pendency  of  said 
Quinn's  suit,  clerk  of  the  district  court  of  the  second  judicial  district 
of  the  State  of  Montana,  in  which  said  suit  was  brought.  Clark  could 
hardly  complain  of  being  deceived  and  kept  by  the  fraud  of  defendants 
from  commencing  adverse  proceedings,  because  the  period  of  publica- 
tiou  expired  in  August,  1891,  and  the  time  for  adverse  proceeding  had 
passed. 

Under  the  circumstances  I  am  clear  that  your  office  decision  is  cor- 
rect.   It  is  therefore  af&rmed. 


DESERT  LAND  ENTRY— ACTS  OP  1876  AND  1877. 

Simeon  D.  Wyatt  (On  Review). 

The  regnlationB  adopted  by  the  Land  Department  after  the  passage  of  the  desert  land 
act  of  1877,  were  formulated  on  a  cons trnct ion  of  said  act,  in  counection  with 
the  J^aesen  connty  act  of  1875,  and  held  that  the  right  of  entry  could  not  be 
exercised  by  the  same  person  under  both  acts,  and  no  different  construction  of 
said  acts,  in  that  particular,  has  at  any  time  been  recognized  in  the  Department. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10^  1894.  (G.  C.  R.) 

Simeon  D.  Wyatt  has  filed  a  motion  for  a  review  of  departmental 
decision  of  February  12, 1894  (18  L.  D.,  99),  involving  his  desert-land 
entry,  made  July  16, 1890,  for  the  S.  i  NE.  i,  S.  J  NW.  i,  S.  J  of  Sec.  20; 
K.i  NW.i,  Sec.  29,  T.  29  N.,  E.  14  E.,  M.D.  M.,  Susanville,  California. 
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Said  decision  affirmed  the  action  of  your  office  of  January  16, 1802, 
which  held  for  cancellation  said  entry,  because  he  had  exhausted  liia 
rights  under  the  desert  land  laws  by  his  desert  entry  made  May  1, 1890, 
for  four  hundred  and  eighty  acres,  under  the  Lassen  county  (California) 
land  act  of  March  3, 1875  (18  Stat.,  497). 

When  the  departmental  decision  was  rendered  the  ruling  therein 
anuounced  was  reached  after  very  careful  consideration,  and  I  do  not 
deem  It  necessary  to  further  discuss  the  question  or  to  reiterate  the 
reasons  from  which  the  conclusions  were  reached. 

It  is  insisted  that  the  Lassen  county  act  {supra)  and  the  general 
desert  land  act  of  March  3, 1877  (19  Stat.,  377),  were  *^read,  compared 
and  interpreted,  and  both  given  effect  from  March  3, 1877,  to  January 
16,  1892  (date  of  your  office  decision),  and  that  during  that  time 
*' entries  were  made  under  both  (laws)  by  the  same  persons,"  and 
patents  issued  under  both  to  the  same  persons,  and  that  never  until  this 
case  was  any  suggestion  made  that  the  act  of  1877  was  intended  as  a 
substitute  for  the  act  of  1875;  that  Wyatt  acted  upon  the  interpretation 
given  to  the  two  acts  by  your  office,  and,  relying  upon  that  interpreta- 
tion, he  was  thereby  induced  to  expend  large  sums  in  the  reclamation 
of  the  land,  which  he  would  not  otherwise  have  done,  etc. 

The  equitable  considerations  thus  presented  for  sustaining  the  entry 
are  very  strong,  and,  if  true,  would  be  very  potent  under  the  copious 
citations  given  in  securing  favorable  action  on  the  motion. 

An  examination  of  the  records  of  your  office,  however,  does  not  as  a 
matter  of  fact  sustain  the  assumptions  set  up  in  the  appeal  and  repeated 
in  this  motion,  to  the  effect  that  one  person  has  been  knowingly  allowed 
by  your  office  to  make  two  desert  land  entries,  one  under  the  Lassen 
county  act,  and  one  under  the  act  of  March  3,  1877. 

In  a  number  of  cases  two  such  entries  by  the  same  person  or  by  the 
same  name,  one  under  each  act,  were  discovered;  but  final  certificate 
having  issued,  and  more  than  two  years  having  elapsed,  the  entries 
went  to  patent  under  the  confirmatory  provisions  of  the  act  of  March  3, 
1891  (26  Stat.,  1095). 

Again,  two  desert  entries  to  the  same  person,  of  the  kinds  described, 
may  have  been  allowed,  where  the  local  office  or  your  office  remained 
in  ignorance  of  the  first  entry,  by  reason  of  false  statements  on  the  part 
of  the  claimant. 

To  illustrate:  When  Wyatt  filed  his  declaration  (July  16, 1890,)  to 
make  entry  of  the  land  under  the  act  of  1877,  he  made  the  following 
sw^orn  statement,  "  I  further  depose  and  declare  that  I  have  made  no 
other  declaration  for  desert  lands,  nor  any  entry  under  the  provisions 
of  said  act." 

This  statement  was  made  less  than  four  months  after  he  had  filed 
his  sworn  declaration  to  make  a  desert  entry  for  four  hundred  and 
eighty  acres  under  the  desert  land  act  of  1875. 
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The  17tli  question  in  the  final  proof  blanks  (form  4-^372)  reads  as 
follows : 

Have  yoa  made  any  other  desert-land  entry,  or  have  you  become  the  assignee 
of  any  other  sach  entry,  or  have  yon  any  interest,  direct  or  indirect;  in  any  other 
entry  under  the  desert-land  actf 

To  avoid  the  full  force  and  effect  of  this  direct  question,  and,  appar- 
ently, to  prevent  a  repetition  of  the  erroneous  statement  made  in  his 
declaration  (above  referred  to),  the  words  "  under  this  act''  were  without 
authority  interpolated  into  the  question.  His  final  proof  in  both  entries 
having  been  made  and  transmitted  at  the  same  time,  it  was  then  dis- 
covered that  he  had  made  the  two  desert  entries. 

The  regulations  of  the  land  department  since  the  passage  of  the  act 
of  1877,  as  shown  by  the  forms  for  making  desert  entries,  and  the  forms 
used  for  making  final  proof,  show  that  but  one  entry  could  be  allowed; 
and  ao  far  as  I  have  been  able  to  discover,  your  office,  for  the  first 
time,  denied  the  validity  of  two  such  desert  entries  to  one  person  in 
the 'Wyatt  case;  not,  as  before  seen,  that  your  office  then  announced  a 
new  rule,  but  becanse  no  such  question  had  ev^er  before  been  raised. 
The  very  affidavits  required  of  the  entrynian  precluded  the  erroneous 
"interpretation"  which  the  claimant  in  his  motion  alleges  was 
employed  by  your  office. 

It  is  therefore  seen  that  the. equitable  considerations  urged  in  behalf 
of  the  entryman  are  founded  upon  an  erroneous  understanding  of  the 
practice  and  rulings  of  your  office. 

Assuming  that  the  register  and  receiver  knowingly  allowed  two  desert 
entries  to  one  person  of  the  kinds  described,  such  action  on  their  part 
does  not  preclude  your  office  or  this  Department  from  correcting  the 
error  on  its  discovery. 

The  m()ti<m  is  denied. 


RAILROAD  GRAXT— INDEMNITY  SELECTION— SETT L,BMENT. 

TiTAMORE  V.  Southern  Pacific  E.  R,  Co.    (On  Review,) 

The  Rettleniont  claim  of  a  qnalified  pre-emptor  excludes  the  lands  covered  thereby 
from  iiidetnuity  selection,  if  said  lands  are  not  protected  by  a  jirior  authorized 
withdrawal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  II.)  10,  1894.  (F.  W.  C.) 

I  have  considered  the  motion  filed  by  Herbert  B.  Titaniore  for  review 
of  departmental  decision  of  April  16,  1890  (10  L.  D.,  4()3),  in  the  case 
of  Herbert  E.  Titamore  v.  Southern  Pacific  li.  R.  Co.,  involving  the 
W.  i  SB.  J  and  B.  J  SW.  J,  Sec.  29,  T.  15  S.,  R.  3  E.,  M.  D.  M.,  San 
Francisco,  California. 

Said  tract  is  within  the  indemnity  limits  of  the  grant  under  which 
said  company  claims,  and  selection  was  made  thereof  October  18, 1884. 
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Titamore  filed  pre  emption  declaratory  statement  for  this  land  June 
10,  1886,  alleging  settlement  July  1,  1883,  and  offered  proof  thereon 
March  30,  1888,  at  which  time  the  company  appeared  and  protested 
against  the  acceptance  of  the  same. 

The  local  officers  rejected  the  proof  for  conflict  with  the  company's 
selection,  but  your  office  decision  reversed  the  action  of  the  local  officers, 
it  being  shown  that  Titamore  was  a  settler  at  the  date  of  selection,  and 
held  that  his  proof  should  be  approved  and  the  company's  selection 
canceled. 

Upon  appeal,  your  office  decision  was  reversed  by  departmental 
decision  of  April  16,  1890  («Mjpra),  for  the  reason  that  the  copy  of  his 
declaration  of  intention  to  become  a  citizen  of  the  United  States  filed 
in  the  case,  showed  that  the  same  was  made  ^*  June  28,  1885,"  subse- 
quent to  the  selection  of  the  land  by  the  company. 

In  support  of  the  motion  for  review  it  is  alleged  that  a  mistake  was 
made  in  the  copy  of  the  declaration  of  intention,  as  the  same  should 
have  shown  that  the  declaration  was  made  ^'  June  28,  1884,"  and  a 
second  certified  copy  is  filed  showing  the  latter  date.  It  is  also  shown 
in  further  evidence  of  the  fact  that  the  declaration  was  made  in  1884^ 
that  he  was  adjudged  to  be  a  citizen  of  the  United  States  on  July  27, 
1886,  and  in  the  judgment  of  naturalization  it  is  stated 

and  it  also  appearing  to  the  court,  by  competent  evidence,  that  the  said  applicant 
has  heretofore,  and  more  than  two  yearB  since,  and  in  due  form  of  law,  declared 
his  intention  to  become  a  citizen  of  the  United  States. 

It  must  therefore  be  held  that  the  previous  decision  of  this  Depart- 
ment was  predicated  upon  an  erroneous  statement  of  facts  and  the 
same  is  recalled  and  revoked. 

Under  the  recent  decision  of  this  Department  in  the  case  of  Jennie 
L.  Davis  V,  Northern  Pacific  E.  E.  Co.  (19  L.  D.,  87),  it  must  be  held 
that  the  lands  within  the  indemnity  limits  of  the  grant  under  consider- 
ation, were  subject  to  appropriation  as  other  x)ublic  lands,  until  duly 
selected  on  account  of  the  grant. 

As  Titamore  had  settled  upon  the  land  in  question  prior  to  selection 
by  the  company,  I  must  affirm  your  office  decision  and  direct  that  he 
be  permitted  to  complete  entry  of  the  tract  upon  the  proof  already  made^ 
and  that  the  company's  selection  be  canceled. 


MiLLEE  V.  BOWE  ET  AI.. 

Motion  for  the  review  of  departmental  decision  of  February  3, 1804, 
18  L.  D.,  44,  denied  by  Secretary  Smith,  October  10, 1804. 
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SWAMP  LANDS— THE  EVERGLADES. 

State  op  Florida. 

It  appearing  that  the  nnaiirveyed  body  of  lands  lying  within  the  State  of  Florida, 
known  as  the  **  Everglades"  is  in  fact  swamp  land,  and  that  a  snrvoy  thereof  is 
not  practicable,  patent  may  issue  to  the  State  under  the  swamp  grant,  upon  an 
estimated  area  designated  by  metes  and  bounds,  the  State  to  furninh  a  meander 
survey  of  said  "Everglades,"  accompanied  by  satisfactory  proof  that  said 
meander  line  does  not  include  within  its  limits  lands  not  of  the  character 
granted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  10,  1894.  (E.  W.) 

Your  office  letter  of  April  18,  1894,  transmits  to  tbe  Department  the 
report  of  Mr.  Frank  Flint,  principal  clerk  of  surveys  of  your  office, 
who  was  detailed  to  make  certain  examinations  of  swamp  and  over- 
flowed lands  situate  within  The  Everglades  of  Florida. 

On  February  20,  1894,  Mr.  Flint  left  for  the  State  of  Florida  under 
instructions  from  your  office,  and  approved  by  the  Department,  which 
read  as  follows:  ' 

The.  Secretary  of  the  Interior  having  approved  my  recommendation  in  the  matter, 
you  are  hereby  directed  to  proceed  to  the  ''Everglades  *'  in  the  State  of  Florida,  for 
the  purpose  of  making  a  careful  examination  of  the  same,  in  order  to  determine 
whether  a  survey  and  segregation  is  practicable  of  such  islands  and  water,  as  would 
Dot  pass  to  the  State  in  accordance  with  the  provisions  of  the  swamp  land  grant  of 
September  28,  1850. 

As  yon  are  familiar  with  the  requirements  of  this  Department  in  relation  to  the 
subject,  and  having  received  my  verbal  directions  in  the  premises,  I  do  not  deem  it 
necessary  to  issue  detailed  instructions  for  your  guidance. 

Pursuant  to  said  instructions  Mr.  Flint  on  April  13,  1894,  among 
other  things,  reports  to  your  office  as  follows : 

While  in  Tallahassee,  I  saw  Gov.  Mitchell  and  Commissioner  of  Agriculture  Womb- 
well;  who  also  has  charge  of  the  lands  belonging  to  the  State  of  Florida.  I  was 
informed  by  Gov.  Mitchell  and  Commissioner  Wombwell  that  two  expeditions  had 
penetrated  the  Everglades;  one  under  the  auspices  of  the  New  Orleans  Times  Dem- 
ocrat in  the  winter  of  1882,  and  the  other  under  the  direction  of  the  South  Florida 
Railroad  in  the  spring  of  1892. 

It  was  suggested  by  Gov.  Mitchell  that  perhaps  it  would  be  well  to  see  the  men 
who  were  in  charge  of  these  expeditions  before  attempting  anything  in  that  line 
myself,  as  their  experience  would  be  of  benefit  to  me. 

I  acted  upon  his  suggestion,  and  proceeded  at  once  to  see  the  parties  who  had 
charge  of  those  expeditions,  viz :  Col.  C.  F.  Hopkins  who  was  in  charge  of  the  ^ 'Times 
Democrat''  expedition,  and  Capt.  J.  W.  Newman,  who  had  charge  of  the  expeditions 
sent  out  by  the  South  Florida  Railroad. 

After  seeing  these  gentlemen  and  receiving  a  detailed  statement  of  those  two 
expeditions,  the  only  expeditions  (of  recent  date  at  least)  that  have  ever  attempted 
to  explore  that  vast  unknown  region  designated  as  ''The  Everglades''  I  decided  that 
it  would  serve  the  mterest  of  the  Department  better,  to  have  their  reports  in  the 
form  of  affidavits,  than  for  me  to  attempt  to  explore  the  region  myself,  especially  to 
as  I  was  informed  by  Col.  Hopkins  and  Capt.  Newman  that  it  would  cost,  at  the  least 
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calculation,  twenty-iive  hundred  ($2,500)  to  fit  oat  an  expedition  for  tbe  purpose  of 
personally  obtaining  the  information  desired  by  the  Department. 

I  then  proceeded  to  take  the  affidavits  of  Col.  Hopkins^  Capt.  Newman,  and  of 
three  other  parties,  viz :  William  Mickler,  V.  P.  Keller,  and  Col.  J.  F.  Kraemer,  who 
were  familiar  with  the  "Everglade  country." 

A  copy  of  the  affidavits  I  have  attached,  and  made  a  part  of  this  report.  Yon 
will  see  by  readinjr  these  affidavits  that  there  is  but  one  opinion  expressed,  and  that 
is,  that  all  the  '^Everglude  country '^  is  swamp  land  in  the  true  acceptation  of  the 
term.  Another  fact  is  made  plain,  that  in  the  "Everglades"  proper,  there  are  no 
well  defined  bodies  of  water,  while  the  greater  portion  of  the  country  is  covered 
with  water,  on  account  of  the  nature  of  the  soil,  and  the  deposits  caused  from  the 
rank  growth  of  saw  grass  that  has  accumulated  from  year  to  year,  instead  of  well 
defint;d  bodies  of  water,  there  is  a  thick  mud,  causing  the  greater  part  of  the  '*  Ever- 
glades" to  be  swampy  and  marshy  with  a  few  small  islands  on  both  the  western  and 
eastern  extremities  of  the  "Everglades,"  and  quite  a  number  in  tbe  southern  por- 
tion. The  concensus  of  opinion  is,  that  while  it  would  be  possible  to  survey  the 
**  Everglades,"  tbat  it  is  not  practical  to  do  so. 

The  maximum  rate  allowed  for  surveys  in  the  Stat«  of  Florida,  is  $15,  per  mile  for 
township  lines,  and  $12  per  mile  for  section  lines. 

Capt.  Newman  in  his  affidavit  estimates  what  the  cost  would  be  to  survey  that 
porti<m  that  is  unsurveyed  of  the  "Everglades,"  and  puts  it  at  $30  per  mile.  This 
estimate  is  based  upon  the  actual  cost  per  mile  in  running  the  line  that  he  surveyed 
across  the  "Everglades,"  starting  in  at  Fort  Shackleford  on  the  west,  and  coming 
out  at  Miami  on  the  east,  and  this  cost  did  not  include  corner  posts  as  would  nec- 
essarily have  to  be  done  if  the  lands  were  surveyed  by  the  government. 

The  affidavits  also  set  out  the  fact  that  if  the  lands  were  surveyed,  that  the  only 
way  to  successfully  mark  the  comers  would  be  by  stone  or  iron  corner  posts,  and  in 
order  to  set  them  so  that  they  would  be  of  service,  would  be  to  have  them  of  suffi- 
cient length  to  go  through  the  muck  formation  that  varies  from  tive  to  twenty-five 
leet  in  depth,  and  let  the  post  rest  upon,  or  what  would  be  better  still,  to  drill  a  hole 
and  imbed  them  into  the  rook  foundation  that  underlies  the  whole  country. 

As  to  the  surveying  and  segregating  of  such  islands  and  bodies  of  water  as  would 
not  pass  to  the  State  in  accordance  with  the  provisions  of  the  swamp  land  grant  of 
September  28, 1850, 1  think  the  affidavits  show  that  an  erroneous  idea  Inn  existed  as 
to  the  nature  of  the  surface  of  the  "Everglades,"  so  far  as  there  being  (liathicl  hodhs 
of  water,  and  islands  of  sufficient  area  to  segregate. 

It  is  estimated  from  the  best  information  in  possession  of  the  surveying  division 
of  the  General  Land  Office,  that  the  unsurveyed  portion  of  the  "Evergladi»H" 
embraces  about  100  townships;  in  addition  to  these,  there  are  about  fifty  towiisliips 
on  the  borders  and  in  the  neighborhood  of  the  "Everglades,"  that  have  been  sur- 
veyed, so  far  as  running  the  township  lines. 

From  the  best  information  I  could  gather,  these  are  all  swamp  lands,  but  as  my 
instructions  covered  only  the  unsurveye<l  portion,  I  did  not  take  any  affidavits  as  to 
their  nature. 

To  sum  up  in  a  few  wordsr,  the  information  gathtTcd  from  the  only  source  that  is 
at  all  trustworthy  (in  a  case  of  this  kiud),  that  is,  from  the  men  who  have  been 
through  the  country  and  are  familiar  with  the  conditions  existing,  I  find  that  the 
"Everglades"  are  embraced  in  that  class  of  lands  known  as  swamp  and  overllowed 
lands;  that  while  it  would  be  possible  to  survey  the  lands,  it  is  not  ])racticable,  and 
that  no  bodies  of  water  or  islands  exist  of  sufficient  area  to  segregate. 

The  act  of  September  28,  1850,  provides: 

"That  in  making  out  a  list  and  plats  of  the  land  aforesaid,  nil  legal  subdivisions, 
the  greater  part  of  which  is  "wet  and  unfit  for  cultivation"  shall  be  included  in 
said  lists  and  plats,  but  when  the  greater  part  of  a  subdivision  is  not  of  that  cliarao- 
ter,  the  whole  of  it  shall  be  excluded  thereliom." 
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In  nildition  to  the  affidavits  attached,  I  also  presont  a  few  photographs  which 
were  taken  in  different  places  as  the  expedition  of  the  South  Florida  Railroad  pro- 
gre^8ed  through  the  *' Everglades." 

The  examination  above  mentioned  was  deemed  proper  by  your  oitice 
in  view  of  the  suggestions  contained  in  departmental  letter  of  January 
3t»,  181)4  (18  L.D.,  2G),  which  said  letter  was  written  in  response  to  your 
office  letter  of  a  previous  date  transmitting  a  letter  of  S.  I.  Wailes, 
agent  and  attorney  for  the  State  of  Florida,  asking  that  the  Depart- 
ment give  immediate  attention  to  the  claim  of  said  State  under  the 
swamp  land  act  of  September  28, 1850. 

In  said  letter  the  opinion  is  expressed  by  the  Department  that 

patent  under  the  grant  of  swraip  lands  may  issue  to  the  State  of  Florida,  covering 
the  Everglades,  upon  an  estimated  area  and  designated  by  metes  and  bounds  except- 
ing therefrom  all  islands  and  bodies  of  water  not  subject  to  the  terms  of  the  grant. 
In  order  to  make  such  exception  operative  it  will  be  necessary  to  have  each  of 
said  i^«land8  and  bodies  of  water  so  excepted,  segregated  by  survey  so  that  they  may 
be  specifically  identified  by  appropriate  descriptions  in  the  patent. 

It  is  further  said  in  departmental  letter,  Bupra^ 

The  practical  difficulty  in  the  way  can  be  obviated  only  by  the  segregation  of 
such  islands  and  bodies  of  water  as  would  not  pass  to  the  State  in  accordance  with 
the  provisions  of  the  act  under  consideration.  The  title  to  that  portion  of  the 
Everglades  which  was  swamp  lands  in  18.50,  has  been  in  the  State  of  Florida  ever 
since  the  date  of  the  swamp  land  act  and  a  proper  segregation  of  such  lands  therein 
as  are  not  swamp  land  within  the  meaning  of  that  act,  will  render  such  title  perfect 
whether  patent  issues  or  not. 

The  segregation  might  be  accomplished  either  by  the  State  in  the  manner  just 
mentioned  or  by  the  government  or  by  botb  joiutlj'^,  if  a  survey  is  practicable,  if 
not,  then  the  intervention  of  Congress  must  be  sought  in  order  to  adjust  the  claims 
of  said  State. 

In  view  of  the  report  made  by  the  principal  clerk  of  surveys  of  your 
office,  sent  to  make  the  examination  hereinbefore  mentioned,  setting 
forth  the  fact  that  almost  the  entire  body  of  lands  within  the  **  Ever- 
glades "  is  swamp  land  within  the  meaning  of  the  act  of  1850,  and  that 
there  are  no  islands  therein  of  any  considerable  area  which  should  be 
s^gr^gated  and  reserved  by  the  government,  you  are  hereby  directed 
to  cause  patent  to  issue  to  the  State  of  Florida,  covering  the  •*  Ever- 
glades," upon  an  estimated  area  designated  by  metes  and  bounds. 
You  are  further  directed  to  give  notice  to  the  proper  officers  represent- 
ing the  State  of  Florida,  to  furnish  your  office  with  a  meander  survey 
giving  the  exterior  metes  and  bounds  of  the  ^^  Everglades,"  accompanied 
by  satisfactory  proof  that  said  meander  line  does  not  include  within 
the  marginal  limits  thereof  any  lands  which  do  not  fall  within  the 
description  of  swamp  lands  under  the  act  of  1850,  above  mentioned. 

When  said  State  shall  have  complied  with  this  last  mentioned 
requirement  you  will  cause  patent  to  issue  as  above  indicated. 
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MOEROW  BT  AL,,  V.   STATE    OF   ObEGON  BT  AL. 

Motion  for  review  of  departmental  decision  of  December  19, 1893, 
17  L.  D.,  571,  and  application  for  rehearing  denied  by  Secretary  Smith, 
October  10,  1894.. 

RAILROAD  GRANT—ADJUSTMBNT— TERMINAL. 

Wisconsin  Central  R.  R.  Co. 

The  proviso  to  the  act  of  March  3, 1875,  which  authorized  the  company  to  straighten 
its  road  between  Portage  City  and  Stevens'  Point,  treats  the  grant  as  an  entirety, 
and  provides  that  no  land  shall  pass  to  the  company^  under  its  grant,  south  of 
StevenH'  Point  which  may  be  outside  of  the  ten  mile  limits  measured  from  the 
modified  line;  and  to  determine  what  lands  should  be  thus  excluded  can  only  be 
ascertained  by  continuing  the  terminal  heretofore  established  at  Stevenn'  Point 
until  it  nieet«  the  twenty  mile  limits  of  the  grant  as  originally  established. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  lOj  1894.  (F.  W.  C.) 

I  am  in  receipt  of  your  letter  of  June  23,  1894,  in  which  it  "is  st^k»d 
that  the  grant  for  the  Wisconsin  Central  Railroad  company  is  in  proc- 
ess of  adjustment  in  your  office,  and  requesting  instructions  in  the 
matter  of  the  establishment  of  a  terminal  for  the  purpose  of  giving 
effect  to  the  proviso  to  the  act  of  March  3,  1875  (18  Stat.,  511),  which 
authorized  the  company  to  straighten  its  grant  between  Portage  City 
and  Stevens'  Point  in  the  State  of  Wisconsin. 

The  act  of  May  5, 1864  (13  Stat.,  m)^  made  a  grant  to  the  State  of 
Wisconsin  to  aid  in  the  construction  of  a  railroad  from  Portage  City, 
Berlin,  Doty's  Island  or  Fond-du-Lac  as  the  State  may  determine,  in  a 
north  westerly  direction  to  Bayfield  and  thence  to  Superior,  on  Lake 
Superior. 

By  the  act  of  June  21, 1866  (14  Stat.,  360),  it  was  provided  that  the 
words  "in  a  north-westerly  direction '' be  construed  to  authorize  the 
location  of  said  road  from  the  city  of  Portage  by  the  way  of  the  city  of 
Ripon,  and  the  city  of  Berlin  to  Stevens'  Point,  and  thence  to  Bayfield 
and  Superior,  on  Lake  Superior. 

The  location  was  duly  made  in  accordance  with  said  act,  upon  which 
the  limits  of  the  grant  were  duly  adjusted  and  the  land  withdrawn. 
Tlie  company,  being  desirous  .of  shortening  its  line  between  Portage 
City  and  Stevens'  Point,  sought  the  consent  of  Congress  for  that  pur- 
pose, which  was  granted  by  the  act  of  March  3,  1875,  siipra^  in  which 
the  following  proviso  occurs: 

Provided,  that  no  portion  of  the  lands  beloupjing  to  said  irrant  Ritusitod  soutli  of 
Stt'vcus  Point  and  which  may  be  ibuud  outside  of  the  ten-mile  limits,  measured  from 
tht'  modified  line  of  waid  road,  shall  pass  to  SJiid  company  under  its  grant,  but  such 
lands  shall  revert  to  the  United  States,  and  beeoine  a  part  (»f  the  public  domain,  to 
be  disposed  of  as  other  pnhlic  lands,  and  tlio  acceptance  of  the  provisions  of  this 
act  by  said  company  shall  be  hold  to  be  a  reliu(inishuieut  of  the  same;  and  provided 
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farther,  that  this  act  shall  not  be  construed  as  increasing  said  grant,  or  as  granting 
to  said  company  any  lands  whatever. 

Following  the  modified  line  in  connection  with  the  original  location 
north-west  of  Stevens'  Point,  there  is  an  entire  change  of  direction  at 
the  last  mentioned  poiut,  the  road  proceeding  on  the  modified  line  in 
nearly  a  due  north  and  south  direction  to  Stevens'  Point,  where  the  old 
line  proceeds  in  nearly  an  east  and  west  direction. 

For  the  purpose  of  carrying  into  effect  the  provisions  in  the  act  of 
March  3,  1875,  above  quoted,  it  appears  that  a  terminal  was  established 
at  Stevens'  Point  on  the  modified  line  south  of  that  point,  but  it  was  car- 
ried only  ten  miles  on  each  side  of  said  point. 

Your  letter  expresses  the  opinion  that  such  terminal  should  have  been 
continued  to  the  twenty-mile  limits  established  upon  the  old  location, 
or  that  a  terminal  should  also  have  been  established  at  this  point,  upon 
the  i>orti()n  of  the  road  north-west  of  Stevens'  Point.  By  the  latter 
course  a  wedge  would  have  been  formed  which  would  exclude  from  the 
grant  the  lands  north-east  of  Stevens'  Point. 

From  a  careful  consideration  of  the  matter,  I  am  clearly  of  the  opin- 
ion that  the  latter  suggestion  can  not  be  adopted,  for  the  reason  that 
the  grant  provides  for  a  continuous  line,  and  the  course  suggested  would 
in  effect,  be  treating  it  as  two  grants;  one  from  Portage  City  to  Stevens' 
Point,  and  the  other  from  the  latter  point  north-westerly. 

The  language  of  the  proviso  seems  to  be  plain.  It  treats  the  grant 
as  an  entirety  and  provides  that  no  laud  shall  pass  to  the  company  under 
said  grant,  south  of  Stevens'  Point  which  may  be  outside  of  the  ten- 
mile  limits  measured  from  the  modified  line. 

To  determine  what  lands  are  south  of  Stevens'  Point  and  outside  of 
the  ten-mile  limits  upon  said  modified  line,  can  only  be  ascertained  by 
continuing  the  terminal  heretofore  established  at  Stevens'  Point  until 
it  meets  the  twenty-mile  limits  of  the  grant  as  originally  established. 

It  will  be  noted  that  such  terminal  will  exclude  from  the  grant,  lands 
south-west  of  Stevens'  Point,  which  would  be  embraced  witliin  the 
primary  limits  of  the  grant  as  adjusted  to  the  portion  of  the  road 
north  west  of  that  point,  but  the  language  of  the  proviso  is  plain  and 
such  lands  are  clearly  within  the  exclusion  provided  for  by  said  proviso. 

It  might  be  noted  that  the  company  is  permitted  to  acquire  lands 
north-east  of  Stevens'  Point  by  this  adjustment,  which  are  not  coter- 
minous with  the  road  built  north- west  of  said  point,  but  would  prop- 
erly appertain  to  the  portion  of  the  grant  south  of  Stevens'  Point. 

It  might  have  been  considered,  therefore,  that  the  lands  excluded  to 
the  south-west  of  Stevens'  Point  were  a  partial  exchange  for  those 
permitted  to  be  acquired  north-west  of  that  point. 

Whatever  the  purpose,  the  language  of  the  proviso  is  plain,  and  can 
be  carried  into  efi'ect  only  by  continuing  the  terminal  heretofore  estab- 
lished upon  the  modified  line  at  Stevens'  Point  in  the  manner  herein- 
before directed,  and  in  the  adjustment  of  this  grant,  you  will  be  gov- 
erned accordingly. 
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Owens  v.  Gaugeb. 

Motion  for  review  of  departmental  decision  of  January  10, 1894,  18 
L.  D.,  6,  denied  by  Secretary  Smith,  October  10, 1894. 


RESERVOIR  SITE-ACT  OF  MARCH  8,  1801. 

Eio  Grande  Dam  and  Irrigation  Co. 

In  acting  upon  an  application  for  the  approval  of  a  reaorvoir  site,  the  General  Land 
Office  may  properly  insist  on  compliance  with  the  circnlar  reqnirement  that 
monuments  shall  be  placed  as  reference  points  for  public  survey  corners  that  will 
be  destroyed  in  the  constraction  of  the  reservoir,  even  though  such  requirement 
may  have  not  been  in  force  when  the  maps  were  Aled. 

Secretary  Smith  to  the  Gommissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  lOy  1894.  (F.  W.  0.) 

I  have  considered  the  appeal  by  the  Rio  Grande  Dam  and  Irrigation 
company  from  the  action  of  your  office  taken  in  letter  of  May  18, 1894, 
returning  certain  maps  of  right  of  way,  filed  by  said  company  under 
the  provisions  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  for  a  reser- 
voir site  in  the  Las  Cruces  land  district,  New  Mexico. 

Said  letter  returns  the  maps  and  requires  that  certain  corrections  be 
made  therein,  and  also  that  they  be  made  to  conform  to  paragraphs  22 
and  23,  of  circular  of  February  20, 1894,  18  L.  D.,  168,  which  requires 
that  monuments  shall  be  placed  as  reference  points  for  public  survey 
corners  to  be  destroyed  by  the  construction  and  operation  of  a  reservoir. 

The  appeal  raises  merely  the  question  as  to  the  right  of  your  office  to 
exact  compliance  with  said  paragraphs,  such  requirements  not  having 
been  in  force  at  the  time  of  the  filing  of  the  maps. 

Although  no  specific  requirement  may  have  existed  at  the  time  of 
the  filing  of  these  maps,  requiring  the  placing  of  monuments,  as  de- 
scribed, yet  the  matter  is  a  very  important  one,  and  in  my  opinion  should 
be  insisted  upon. 

As  stated  in  your  office  letter,  upon  the  approval  of  the  maps  the 
grant  of  the  right  of  way  became  elffective,  and  thereafter  this  Depart- 
ment might  be  unable  to  enforce  compliance  with  the  requirement  in 
the  matters  stated. 

The  fact  that  no  regulation  existed  covering  this  point,  at  the  time 
of  the  filing  of  the  maps  under  consideration,  can  in  no  wise  influence 
the  matter,  as  this  Department  might  make  any  requirement  deemed 
necessary  under  the  peculiar  circumstances  in  any  case,  prior  to  the 
approval  of  the  map  under  which  a  right  of  way  is  ciraimed,  and  which 
is  submitted  for  approval. 

Your  office  letter  statef) : 

It  would  not  require  much  time,  or  expense  to  make  the  required  surveys  and  set 
the  monuments.    The  number  of  monuments  required  is  13,  within  an  extreme  dia- 


DECISIONS   RELATING  TO   THE  PUBLIC   LANDS.  257 

tance  of  six  miles;  the  average  length  of  lines  of  survey  in  order  to  place  each 
of  the  moimments  is  not  likely  to  exceed  one  mile.  Allowing  for  the  extreme  of 
probable  diffionlty  in  mnning  the  lines,  the  work  should  be  done  in  a  week  or  ten 
fliftys,  while  if  no  nnnsual  difficnlties  are  encountered^  it  could  be  done  in  two  days. 

CoiiBidering  the  importance  of  the  requirement  that  these  monuments 
be  placed  as  reference  points  for  public  survey  comers  to  be  destroyed 
by  the  construction  of  a  reservoir,  in  connection  with  the  fact  that  the 
company  would  be  put  to  but  little  expense  and  time  in  complying  with 
the  requirement,  I  sustain  the  action  taken  by  your  office,  and  direct 
that  compliance  with  the  same  be  insisted  upon. 


8TVAMP  LAND  INDEMNITY  CEIITIPICATE-DUPLICATB. 

State  op  Michigan. 

A  certified  copy  of  the  record  of  a  swamp  land  indemnity  certificate  may  be  issued 
in  lien  of  the  original,  where  satisfactory  proof  of  the  loss  thereof  is  furnished. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10,  1894.  (F.  L.  0.) 

In  the  matter  of  the  application  of  the  State  of  Michigan  for  a  new 
or  duplicate  certificate,  to  replace  swamp  land  indemnity  certificate 
No.  7,  allef^ed  to  be  lost,  your  office  was  instructed  by  this  Department 
on  April  14,  1894,  to  advise  the  Commissioner  of  State  Lands  that  the 
evidence  of  the  loss  of  tlie  original  certificate  was  not  regarded  as 
sufficient  to  warrant  the  issuance  of  a  duplicate  or  a  certified  copy  of 
the  original,  and  that  if  further  action  was  desired  by  the  State,  more 
specific  evidence  of  the  loss  of  the  certificate  should  be  presented  to 
your  office,  where  it  was  to  be  first  considered  and  then  forwarded  to 
the  Department,  with  recommendation. 

The  Department  is  in  receipt  of  your  office  letter  of  May  8, 1894, 
stating  that  the  Oommissiouer  of  State  Lands  had  been  notified  of  the 
above  departmental  directions,  and  that  the  governor  of  the  State  had 
forwarded  a  statement,  sworn  to  by  the  Commissioner  of  State  Lands, 
and  another  by  the  chief  clerk  of  his  office,  relative  to  the  loss  of  said 
certificate. 

Tour  office  regards  said  statements  as  sufficient  to  show  the  loss  of 
the  original  certificate,  and  recommeiids  that  a  certified  copy  of  the  rec- 
ord of  said  original  certificate,  together  with  an  additional  certificate 
authorizing  the  local  land  office  to  accept  such  copy  as  a  substitute  for 
the  original,  be  fiirnished  the  State. 

With  your  said  office  letter  are  transmitted  the  sworn  statements  of 
the  Commissioner  of  State  Lands  and  the  chief  clerk  of  his  office, 
together  with  such  copy  and  certificate,  for  dei>artmeuta*  consideration 
and  approval. 

1801— VOL  19 ^17 
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After  an  examination,  said  papers  are  returned  herewith,  and  author- 
ity is  given  your  oflSce  to  transmit  the  same  to  the  governor  of  the  State 
of  Michigan  to  serve  in  lieu  of  the  original  certificate  Ko.  7,  in  the  man- 
ner indicated  by  your  office  certificate  and  order  dated  May  8, 1894. 


TIMBER  LAND  ACT— CHARACTER  OF  LAND-SPECULATIVE  ENTRIES. 

United  States  t?.  Sbarles  et  al. 

Tlie  proylHlonB  of  the  act  of  June  3, 1878,  conteiuplate  the  sale  of  laud,  the  chief  value 
of  which  is  its  timher,  and  where  said  timher  is  so  extensive  and  dense  as  to  ren- 
der the  tract  as  a  whole,  in  its  present  state,  snhstantially  unfit  for  cultivation. 

In  the  investigation  of  a  case  where  fraud  is  alleged  against  an  entry  man,  proof  of 
other  acts  of  a  similar  nature,  done  contemporaneously,  or  about  the  same  time, 
is  admissible  to  Bhow  such  intent. 

Timber  land  entries  made  for  speculative  purposes  are  fraudulent  and  will  be  canceled. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  10, 1894.  (E.  W.) 

Edward  J.  Searles,  and  various  other  defendants,  in  cases  in  which 
the  United  States  is  plaintiff,  have  appealed  from  your  office  decision 
of  June  12,  1893,  in  wiiich  you  consolidated  and  tried  said  cases 
together,  holding  their  various  timber  land  entries  for  cancellation. 
The  lands  involved  are  located  in  the  Vancouver  land  district,  Wash- 
ington, and  will  be  hereinafter  more  specifically  designated. 

The  case  as  presented  by  the  record  now  before  the  Department  is 
thus  stated  in  your  office  decision : 

In  the  latter  part  of  1892  and  the  early  part  of  1893  the  following  described  tim- 
ber land  entries  were  made  at  your  office,  to  wit : — 

No.  2018,  by  Edward  J.  Searles  for  S.  i  NW.  i  and  N.  i  SW.  i,  Seo.  8,  T.  9  N.,  fi. 
IW. 

No.  2034,  by  John  H.  Stiffen  for  NE.  i  Seo.  12,  T.  9  N.,  R.  1  W. 

No.  2035,  by  Alvin  B.  Hastings  for  NE.  i,  Sec.  18,  T.  9  N.,  R.  1  E. 

No.  2036,  by  Calvin  C.  ComeU  for  E.  i  NW.  i,  and  lots  1  and  2,  Seo.  18,  T.  9  N.,  R. 
IE. 

No.  2047,  by  Charles  H.  Harmans  for  E.  i  NE.  i  and  E.  i  SE.  i  Sec.  22,  T.  9  N.,  R. 
IW. 

No.  2048,  by  John  Mangs  for  E.  i  NE.  i,  SW.  i  NE.  i  and  NE.  i  SE.  i,  Seo.  14,  T. 
9N.,R.  IW. 

No.  2050,  by  George  W.  Taylor  for  SW.  i  NE.  i  N.  i  SE.  i  and  SE.  i  SE.  i,  Sec.  8, 
T.  9  N.,  R.  1  W. 

No.  2077,  AUen  A.  Unckless  for  E.  i  NE.  i  and  NE.  i  SE.  i,  Seo.  20,  T.  9  N.,  R.  1 W. 

No.  2078  by  James  K.  Misner  for  E.  i  NW.  J  and  NW.  i  NE.  i  Sec.  6,  T.  9  N.,  R.  1 W. 

No.  2079  by  Geo.  M.  Misner  for  W.  i  NW.  i  and  W.  i  S W.  i  Seo.  6,  T.  9  N.,  R.  1 W. 

No.  2148  by  Mark  Woods  for  E.  i  SW.  i  and  NW.  i  SW.  i,  Sec.  18,  T.9  N.,  R.  1 W. 

No.  2156  by  William  O'Reagan,  for  SW. i.  Sec.  22,  T.  ION.,  R.  1  W. 

No.  2158  by  Maurice  J.  Gleason  for  NE.  i  Sec.  34,  T.  9N.,  R,  1 W. 

No.  2197  by  M.  C.  Aten  for  lots  1  and  2  and  E.  i  N W.  i.  Sec.  18,  T.  9  N.,  R.  6  W. 

No.  2202  by  Wilson  Magee  for  NW.  i.  Sec.  12,  T.  9  N.,  R.  5  W. 

No.  2204  by  Edward  W.  Smith  for  W.  i  NW.  i  and  W.  i  SW.  J,  Seo.  12,  T.  9  N.,  R. 
6W. 
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No.  2207  by  Charlea  Beatner  for  E.  i  NW.  i  and  E.  i  SW.  i,  Sec.  12,  T.  9N.,  R.  6  W. 

No.  2214  by  William  Flinn  for  SE.  i,  See.  12,  T.  9  N.,  R.  5  W. 

No.  2215  by  George  Smaldeon  for  SE.  i,  Sec.  12,  T.  9  N.,  R.  6  W. 

No.  2223,  by  Edgar  Meyers  for  NE.  i.  See.  26,  T.  10  N.,  R.  3  W. 

No.  2224  by  Herman  Bomelsler  for  the  SE.  i,  See.  12,  T.  9  N.,  R.  6  W. 

No.  2226  by  W.  S.  Lafore  for  NW.  i,  See.  26,  T.  10.,  R.  3  W. 

Jane  25, 1883,  the  then  register  and  receiver  of  year  office  addressed 
a  letter  to  this  office,  in  which  they  stated  among  other  thiugs,  that 

"^we  have  reason  to  believe  that  one  J.  B.  Montgomery  of  Portland,  Oregon,  has 
acquired  title  to  a  large  quantity  of  timber  land  in  this  district  by  procuring  parties 
to  make  the  entries  of  same  who  do  not  pay  for  the  land  or  have  any  interest  in  it 
farther  than  to  receive  from  said  Montgomery  compensation  for  their  service  in 
miiking  such  entries,  that  in  fact  said  Montgomery  pays  for  the  land  and  the  parties 
in  whose  names  the  receipts  are  issued  at  once  convey  the  lands  to  him/'  etc. 

Upon  this  information  this  office  ordered  investigations  to  be  made 
concerning  a  large  number  of  timber  land  entries  in  your  district  includ- 
ing those  now  under  consideration.  The  special  agent  who  made  the 
investigation  furnished  separate  reports  in  each  of  the  above  and  other 
entries  fully  corroborating  the  facts  and  conditions,  set  forth  in  the  let- 
ter from  your  office  above  referred  to,  and  recommended  the  cancella- 
tion of  said  entries  on  the  grounds  (1)  that  the  several  tracts  were  agri- 
cultural in  character  and  (2)  that  each  of  said  entrynien  made  his  entry 
**not  for  his  own  exclusive  use  and  benefit''  but  in  the  interest  and  for 

the  use  and  benefit  of  a  person  other  than  himself. 

Thereupon  said  entries  were  held  for  cancellation  and  the  usual  notice 

and  time  given  the  entrymen  to  show  cause  why  tlieir  entries  should 

not  be  canceled.    Ko  response  having  been  made  to  said  notice  by  the 

first  thirteen  of  the  above  named  entrymen  or  their  transferees  their 

entries  were  canceled  February  13, 1886. 

March  15, 1890,  J.  B.  Montgomery  made  application  for  a  hearing 
concerning  each  of  said  canceled  entries  alleging  that  he  had  purchased 
said  lands  from  the  entrymen ;  that  said  entries  were  canceled  without 
notice  to  him  and  that  said  entrymen  failed  to  defend  etc.,  and  it  appear- 
ing that  said  Montgomery  had  been  entitled  to  notice  of  the  proceedings 
against  said  entries  in  view  of  the  suggestion  in  the  special  agent^s 
report  that  Montgomery  was  the  transferee  of  said  lands,  you  were 
directed  by  this  office  May  16, 1890,  to  have  a  hearing  as  to  each  of 
said  entries  after  due  notice  to  all  parties  in  interest. 

It  also  appears  that  entries  2202  and  2214  of  said  list  were  canceled 
June  14, 1886,  and  August  13, 1886,  respectively,  and  that  upon  the 
application  of  one  W.  W.  Chapman  an  alleged  transferee  of  the  lands 
embraced  in  said  entries,  a  hearing  was  ordered  May  24, 1887.  Both 
of  these  entries  were  reported  to  have  been  made  in  the  interest  of 
Montgomery  and  the  lands  were  conveyed  to  his  brother-in-law,  T.  T. 
Minor,  although  an  adverse  claim  is  asserted  by  said  Chapman  based 
on  a  conveyance  from  the  entrymen.  Inasmuch  as  this  seeming  con- 
flict  between  transferees  does  not  affect  the  character  of  the  entries  it 
is  not  deemed  necessary  to  inquire  into  the  motives  or  circumstances 
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of  said  trausferecs.  The  explanation  of  the  special  agent  in  his  rei>ort 
may  be  correct,  that  "  it  was  an  effort  to  side  track  a  fraud  and  reship 
it  to  a  new  consignee  as  an  innocent  purchaser  as  the  other  parties 
were  near  enough  the  factory  to  know  that  character  of  the  goods ''  etc. 

However,  this  examination  being  confined  to  the  facts  which  relate 
directly  to  the  nature  of  the  entries  the  subsequent  maneuvers  in  con- 
nection with  the  lands  are  immateriaL  These  two  entries  seem,  there- 
fore, to  demand  the  same  consideration  which  is  to  be  given  the  other 
canceled  entries  above  named. 

The  remaining  seven  entries,  to  wit:  2197,  2204,  2207,  2215,  2223, 
2224  and  2225,  were  not  acted  upon  until  a  later  date  when  hearings 
were  ordered  in  each  of  said  cases. 

It  will  be  seen  from  the  foregoing  that  all  of  said  twenty-two  entries 
were  investigated  under  the  same  instructions;  that  they  were  all  held 
for  cancellation  on  the  same  charges  and  that  hearings  were  ordered 
concerning  all  of  them.  It  now  appears  that  hearings  have  been  held 
in  all  of  said  cases  and  that  the  records  thereof  have  been  received  at 
this  office.  It  furthermore  appears  from  said  records  that  these  cases 
are  very  similar  in  all  essential  respects;  that  by  stipulation  between 
the  parties  the  evidence  in  the  Searles'  case  was  largely  used  in  the 
other  cases  and  that  the  real  party  in  interest  is  the  same  in  all  of  them. 
In  view  of  these  facts  it  is  deemed  proper  to  consider  all  these  cases  in 
one  decision  without  reference  to  the  fact  that  some  of  these  entries 
had  been  canceled  while  others  remained  uncanceled.  A  hearing  being 
a  proceeding  de  novo  the  same  rules  of  practice  and  evidence  are  alike 
applicable  in  all  these  cases  regardless  of  what  had  been  done  prior  to 

said  hearings. 

It  is  observed  that  the  bulk  of  the  testimony  submitted  at  the  hear- 
ings, relates  to  the  first  charge  made  against  these  entries,  namely,  that 
"the  land  if  cleared  of  timber  would  be  fit  for  cultivation.^  Whether 
or  not  this  charge  was  sustained  by  the  evidence  is  not  now  a  material 
question  in  view  of  the  recent  decision  of  the  U.  8.  supreme  court  in 
the  Budd  case.  Under  that  decision  this  charge  must  be  dismissed  for 
the  reason  that  if  true,  it  does  not  constitute  a  cause  of  action  against 
a  timber  land  entry. 

It  seems  very  clear  from  the  evidence  that  these  lands  were  subject 
to  entry  under  the  '^  timber  and  stone"  act  as  the  same  is  now  under- 
stood and  applied.  It  appears  that  these  tracts  are  covered  with 
dense  forests  of  tir,  cedar  and  hemlock  timber  and  that  the  surface  "is 
more  or  less  cut  up  by  deep  gulches  and  ravines."  These  facts  show 
the  character  of  the  land,  when  entered,  and  that  the  same  was  not 
only  valuable  for  its  timber,  but  entirely  unfit  for  cultivation. 

In  th?  supreme  court  decision  above  referred  to  it  was  held  that 

landB  are  not  excluded  by  the  scope  of  the  act  because  in  the  fntnre  by  large  expendi- 
tures of  money  and  labor  they  may  be  rendered  suitable  for  cultivation.  It  is  enough 
that  at  the  time  of  purchase  they  were  not,  in  their  then  condition,  fit  therefor. 
The  statute  does  not  refer  to  the  possibilities  of  the  future  but  to  the  facts  of  the 
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proaent.  (It  is  fttrther  said  in  the  decision  referred  to  that)  the  chief  value  of  the 
land  must  be  its  timber  and  that  timber  mnst  be  so  extensive  and  so  dense  as  to 
render  the  tract  as  a  whole  in  it-s  present  state  substantially  unfit  for  cultivation. 

The  tracts  in  question  seem  to  embody  all  these  conditions.  Your 
rnUng,  to  the  contrary,  in  the  Searles  case,  was  therefore  erroneous 
wliile  your  action  on  the  first  charge  in  the  other  case  was  in  conformity 
with  the  law  as  above  construed. 

The  coutention  of  counsel  for  defendants  is,  that  the  evidence  intro- 
duced before  the  local  ofiicers,  was  insufficient,  except  in  the  caries  in 
wliich  Searles,  Lafore  and  O'Keagan,  respectively,  were  defendants, 
and  that  much  irrelevant  testimony  was  admitted  and  bonsidered  in 
the  trial  of  said  cases. 

It  seems  that  by  agreement  of  the  parties,  certified  copies  of  the 
evidence  of  Lafore,  O'Eeagan  and  Searles  in  the  trial  of  the  case  of 
the  latter,  should  be  used  in  the  trial  of  all  the  other  cases,  defendants 
reserving  the  right  of  objection  on  the  ground  that  said  evidence  was 
incompetent,  irrelevant,  or  immaterial. 

The  entries  of  Searles,  Lafore  and  O'Eeagan  are  very  clearly  shown 
to  have  been  unlawful,  but  counsel  for  defendants  contends  that,  under 
the  rules  laid  down  in  the  case  of  United  States  v,  Budd  (144  T7.  S., 
lo4),  there  was  not  sufficient  competent  evidence  adduced  on  the  sev- 
eriil  other  trials  to  justify  the  local  officers  in  recommending  caucella- 
tion  of  the  entries  involved  therein. 

Before  considering  the  application  of  the  rules  in  the  Budd  case,  it 
^ill  be  proper  to  note  the  distinction  between  said  case  and  that  at  bar. 
It  will  be  remembered  that  patent  had  issued  to  Budd,  and  that  he, 
himself,  paid  the  purchase  price  of  the  land  involved.  The  rules 
invoked  and  applied  by  the  court  in  said  case  were  such  as  are  appli- 
cable in  a  court  of  equity,  where  it  is  sought  '<to  set  aside,  annul,  or 
correct  a  written  instrument  for  firaud  or  mistake  in  the  execution  of 
the  instrument  itself."  In  such  a  case  the  evidence  "  must  be  clear, 
unequivocal  and  convincing."  "  A  bare  preponderance  of  evidence  " 
would  not  be  sufficient.  It  will  be  remembered  also,  that,  in  the  cases 
now  under  consideration,  patent  has  never  issaed;  consequently,  there 
is  no  written  instrument  assailed  for  fraud  or  mistake  in  its  execution, 
and  a  decision  therein  based  upon  a  preponderance  of  evidence  can  be 
n\aintained  upon  legal  principles. 

It  is  perhaps  true  that  a  portion  of  the  evidence  allowed  by  the  local 
otUcers,  was  inadmissible,  but  the  case  will  be  considered  in  the  light 
of  what  is  regarded  as  competent  testimony. 

I  note,  just  here,  a  significant  circumstance,  which  was  doubtless 
taken  into  consideration  by  your  office,  the  fact  that  not  one  of  the 
entrymen  appeared  to  defend  his  entry  against  the  charge  of  fraud  set 
forth  in  the  proceedings  instituted  by  the  government. 

This  circumstance,  too,  is  another  characteristic  which  distinguishes 
the  case  at  bar  from  the  Budd  case,  in  that  the  defendant  Dudd, 
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appeared  and  auswered,  under  oath,  denying  specifically  the  frauds 
charged. 

Not  having  denied  the  charges  of  fraud  under  oath,  the  well-known 
maxim  of  law  became  applicable  to  the  cases  of  the  defendants,  that 
"  all  evidence  is  to  be  weighed  according  to  the  proof,  which  it  was  in 
the  power  of  one  side  to  have  produced,  and  in  the  power  of  the  other 
side  to  have  contradicted." 

An  applicant  to  purchase  land  under  the  act  of  June  3,  1878  (20 
Stat.,  89),  must  make  oath  '^  that  he  does  not  apply  to  x)urchase  the 
same  on  speculation  but  in  good  faith,  to  appropriate  it  to  his  own 
exclusive  use  and  benefit.''  In  this  connection  I  note  the  fact  that  not 
one  of  the  entrymen  appears  to  have  appropriated  the  land  involved 
in  his  entry  to  his  own  exclusive  use  aud  benefit,  a  circumstance  that 
might  properly  be  considered  as  tending  to  impeach  the  good  faith  of 
an  entryman  at  the  time  of  making  his  application. 

The  testimony  of  O'Beagan,  used  in  the  trial  of  the  cases,  is  substan- 
tially as  follows: 

Sometime  io  April,  about  the  year  1883,  WiUiam  A.  Freeman  came  to  my  place  of 
business  and  asked  me  if  I  wanted  to  make  $50.  I  said  yes,  and  asked  him  bow. 
He  said  George  Misner  is  taking  men  over  to  Vancouver  to  take  up  lands  for  J.  B. 
Montgomery  and  said  you  had^  better  go  round  and  see  him  about  it,  if  you  want  to 
go  over.  I  saw  Misner  and  be  said  he  was  making  up  a  party  to  go  over  the  follow- 
ing week,  I  believe.  I  asked  him  if  there  was  any  thing  crooked  about  it;  if  it  was 
all  straight,  he  said  ''no,''  a  man  taking  an  eutry  simply  forfeits  his  future  right 
in  making  another  entry,  and  that  the  oath  was  simply  a  matter  of  form.  We  came 
over  here.  I  don't  remember  the  date;  there  were,  I  think,  eight  in  the  party;  we 
came  to  the  land  office  and  were  given  a  slip  of  paper  with  a  description  of  the  land 
we  were  expected  to  file  on.  I  went  to  the  register  and  told  him  I  wanted  to  tile  on 
this  piece  of  laud;  he  asked  a  number  of  questions,  I  forget  just  exactly  what  further 
than  if  I  had  ever  been  over  this  land ;  I  told  him  no,  but  our  agent  had.  That  iB 
all  I  remember,  except  in  taking  tbe  oath. 

Ques.  Had  you  arranged  with  any  agent  to  visit  the  land  in  your  behalf  f 

Ans.  No,  I  had  not. 

Ques.  State  whether  the  land  office  fees  and  the  cost  of  proving  up  on  the  land 
were  paid  by  yout 

Ans.  No. 

Ques.  By  whom  were  they  paidf 

Ans.  I  don't  know,  but  think  by  Mr.  Misner. 

Ques.  Did  you  give  your  note  or  other  obligation  representing  the  amount  of 
money  paidf 

Ans.  No. 

Ques.  What  expense,  if  any»  in  connection  with  filing,  examining  the  land  and 
final  proof  was  paid  by  youf 

Ans.  None. 

Ques.  Are  you  acquainted  with  George  F.  White,  Robert  RookweU,  who  were  final 
proof  witnesses  in  this  oasef 

Ans.  No. 

Ques.  Did  you  authorize  them  to  appear  as  final  proof  witnesses  in  your  oasef 

Ans.  No. 

Ques.  Did  you  again  visit  the  land  office  when  final  proof  was  made,  or  have  you 
knowle<l(;e  of  the  time  at  which  it  was  made,  or  the  oircomstanoes  under  which  it 
madef 
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Aub.  I  have  not. 

Qnes.  What  knowledge  have  yoa  of  others  aside  from  the  eight  yon  have  spoken 
of,  who  made  entry  the  same  day  as  yonrs,  and  under  the  same  circumstances f 

Ana.  I  know  there  were  others  here,  but  I  do  not  know  whether  they  entered  or 
not. 

Qnes.  I  hand  you  a  certificate  from  the  Commissioner  of  the  Qeneral  Land  Office, 
dated  Nov.  19, 1891,  showing  what  oases  George  F.  White,  who  was  a  final  proof 
witness  in  your  case,  appeared  as  final  proof  witnesses  in,  and  ask  yon  to  state 
who  of  the  parties  therein  named,  were  of  this  party  who  made  entry  at  the  time 
yours  was  made  and  under  the  same  circumstances  f 

Ans.  W.  A.  Freeman,  Chas.  Woods,  Alexander  Lothian,  Joseph  Hugh,  M.  J. 
Gleason,  E.  Simpson,  Alexander  Caderly,  A.  A.  Uncles,  J.  K.  Misner,  G.  M.  Misner, 
and  T.  F.  Daly. 

Ques.  State  what  sum  it  was  agreed  you  should  receive  for  making  this  entry,  and 
whether  the  entry  was  made  and  a  deed  given  in  accordance  with  that  agreement f 

Ana.  I  was  to  receive  $50,  and  did  receive  $50,  and  signed  the  deed  as  per  agree- 
ment. 

Ques.  Was  this  agreement  made  before  filing  upon  the  landf 

Ans.  Yes. 

The  evidence  of  Lafore  as  to  his  own  entry  was  about  the  same  as 
that  of  O'Reagan. 
B.  J.  Searles  testified,  in  substance,  as  follows : 

That  George  F.  White,  representing  himself  to  be  the  agent  of  J.  B.  Montgomery, 
made  an  arrangement  with  the  witness  to  pay  him  (the  witness)  $125.00  to  make  a 
timber  land  entry;  that  the  entry  (No.  2018)  was  accordingly  made  and  J.  B. 
Montgomery  took  a  deed  from  him  and  paid  him  the  $125.00  the  same  day  final 
certificate  was  issued. 

Osgood  Bullock  testified  that  Montgomery  and  White  came  to  hira 
in  October*  1882,  and  offered  him  $100  and  all  expenses  if  he  would 
make  an  entry  of  a  tract  of  which  they  had  the  numbers  and  saw  him 
three  different  times  on  the  same  subject. 

Basil  Latham  testified  that  he  was  employed  by  the  agent  of  J.  B. 
Montgomery  in  October,  1882,  to  make  a  timber  land  entry,  "was 
given  the  numbers  of  the  laud,  gave  them  to  the  register  who  made  out 
the  required  papers  for  me,  and  I  signed  my  name  to  them;"  did  not 
read  the  affidavit  nor  hear  it  read;  there  were  ten  others  who  made 
entries  at  the  same  time  and  under  the  same  circumstances;  could  not 
remember  all  their  names;  was  paid  $40,  when  he  made  the  entry  and 
f  10,  more  when  he  made  the  deed  to  Montgomery. 

It  will  be  observed  that  O'Keagan  in  addition  to  showing  the 
unlawful  character  of  his  own  entry,  testified  also  that  the  entries  of 
M.  Woods,  M.  J.  Gleason,  A.  A.  Unckless,  J.  K.  Misner,  and  G.  M. 
Misner,  were  made  in  the  same  manner  and  under  the  same  circum- 
stances  as  that  of  witness.  The  five  last  mentioned  entries,  together 
with  those  of  Searles,  Lafore  and  O'Beagan,  are  shown  not  to  have 
been  made  for  the  exclusive  use  and  benefit  of  the  applicants,  but  for 
Bpecnlative  purposes. 

It  is  insisted  by  counsel  for  defendants,  that  the  testimony  in  any 
one  of  these  cases  is  not  competent  in  a  case  involving  a  different  trans- 
action and  cites  the  Budd  case  in  support  of  his  contention. 
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In  discussing  the  application  of  tliis  principle  in  the  Budd  case,  the 
court,  in  commenting  upon  the  testimony  of  Searles  in  that  case,  says : 

If  it  be  conceded  that  this  testimony  as  to  another  transaction  be  competent  iu 
this  case,  and  there  be  put  upon  the  testimony  the  worst  possible  constmction  against 
Montgomery,  to  the  effect  that  he  made  a  distinct  and  positive  agreement  with 
Searles  for  the  purchase  of  a  tract  which  the  latter  was  to  enter  and  obtain  from  the 
government,  and  so  a  transaction  within  the  exact  denunciation  of  the  statute,  still 
that  testimony  only  casts  suspicion  on  the  transaction  in  question  here,  and  suggests 
the  possibility  of  wrong  in  it.  Because  a  party  has  done  wrong  at  one  time  and  in 
one  truisactioD,  it  does  not  necessarily  follow  that  he  has  done  like  wrong  at  other 
times  and  in  other  transactions. 

It  seems  that  the  court  does  not  repudiate  the  doctrine  under  dis- 
cussion, but  rather  considers  its  effect  when  applied  to  the  case  then 
nuder  consideration. 

Mr.  Justice  Brown,  in  his  dissenting  opinion  in  the  Budd  case,  states 
the  principle  very  clearly  and  forcibly  in  these  words: 

But  it  is  a  familiar  rule  that  where  a  particular  act  is  equivocal  in  its  nature,  and 
may  have  been  done  with  fraudulent  intent,  proof  of  other  acts  of  a  similar  nature 
done  contemporaneously  or  about  the  same  time  are  admissible  to  show  such  intent. 
Cases  of  fraud  are  recognized  exceptions  to  the  general  rule  that  the  commission  of 
one  wrongful  act  has  no  legal  tendency  to  prove  the  commission  of  another.  Such 
other  acts  always  have  a  bearing  upon  the  questions  of  fraudulent  intent  or  guilty 
knowledge  where  they  are  in  issue.  Thus,  a  single  act  of  passing  counterfeit  money 
is  very  little,  if  any,  evidence  that  the  party  knew  it  was  counterfeit,  since  the 
innocent  passing  of  such  money  is  an  every-day  oocnrrence;  but  if  it  be  shown  that 
the  person  accused  made  other  attempts  to  pass  the  money  at  or  about  the  same 
time,  or  that  he  had  other  counterfeit  money  in  his  possession,  the  proof  of  scienter 
is  complete.  The  same  rule  is  frequently  invoked  in  cases  of  alleged  frauds  upon 
the  government.  It  was  applied  by  this  court  in  Castle  r.  BnUard,  23  How.,  172,  to 
a  case  where  the  defendants  were  charged  with  having  fraudulently  sold  the  goods 
of  the  plaintiff;  in  Lincoln  v.  Claflin,  7  Wall.,  132,  to  an  action  for  fraudulently 
obtaining  property;  and  in  Butler  v,  Watkins,  13  Wall.,  456,  to  an  action  for  deceit 
iu  endeavoring  to  prevent  a  patentee  from  using  his  invention.  The  authorities  are 
fully  reviewed  iu  New  York  Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.,  591,  a  case 
where  a  policy  of  life  insurance  was  alleged  to  have  been  obtained  for  the  purpose 
of  cheating  and  defrauding  the  insurance  com])any,  and  evidence  was  admitted  that 
policies  in  other  companies  had  been  obtained  with  like  intent. 

I  make  the  above  quotation  from  the  dissenting  opinion  of  Justice 
Brown,  because  it  does  not  seem  to  be  inconsistent  with  the  opinion  of 
the  majority  of  the  court,  in  so  far  as  the  doctrine  under  discussion  is 
concerned. 

I  hold  it  to  be  sound  principle,  therefore,  and  not  inconsistent  with 
the  rulings  in  the  Budd  case,  that  in  the  investigation  of  a  case,  where 
fraud  is  alleged  against  an  eutryman,  proof  of  other  acts  of  a  similar 
nature  done  contemporaneously  or  about  the  same  time,  is  admissible 
to  show  such  intent. 

There  is  still  another  aspect  of  this  case,  which  may  be  properly 
considered,  that  does  not  exist  in  the  Budd-Montgomery  case.  The 
statute  of  1878,  provides  that  an  applicant  to  purchase  under  said  act 
mnst  make  oath  <Hhat  he  does  not  apply  to  purchase  the  same  on  spec- 
ulation.^ 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  265 

In  the  proceedings  initiated  by  tlie  government  against  the  various 
entries  now  under  consideration  by  the  Department,  the  investigation 
of  fraud  is  not  limited  to  the  inquiry  as  to  whether  there  was  a  prior 
agreement  to  sell  to  Montgomery,  as  soon  as  final  certificate  could  be 
obtained.  If  these  entries  were  made  for  x^nrposes  of  speculation,  it 
is  immaterial  whether  there  was  or  was  not  a  prior  agreement  to  sell. 

This  view  is  supported  by  the  rulings  of  the  Department  in  the  case 
of  United  States  v.  Bailey  et  al,  (17  L.  D.,  468).  In  that  case  the 
allegations  of  fraud  are  similar  to  the  allegations  in  the  cases  now 
before  the  Department.    In  the  Bailey  case  it  is  said : — 

To  entitle  one  to  make  a  timber  land  entry  and  purcbaso  he  is  required  to  make 
oath :  First,  that  he  does  not  apply  to  purchase  on  a  speculatiou,  but  in  good  faith 
to  appropriate  the  timber  to  his  exclusive  use  and  profit;  and  Second,  that  he  has 
not  directly  or  indirectly,  made  any  agreement  or  contract  in  any  way  or  manner, 
with  any  person  or  persons,  by  which  the  title  which  he  might  acquire  from  the 
United  StateSy  should  inure,  in  whole  or  in  part  to  the  benefit  of  any  person  except 
himself. 

These  requirements  of  the  oath  are  separate  and  distinct.  The  entryman  could 
comply  with  one  and  violate  the  other,  and  a  violation  of  either  requirement  would 
defeat  the  entry. 

Gonnsel  for  defendants  points  ont  that  Montgomery  has  no  connec- 
tion with  certain  of  the  entries  involved  in  this  investigation,  inasmuch 
as  they,  eight  in  number,  were  sold  to  one  T.  T.  Minor.  His  contention 
is.  since  the  charges  of  fraud  as  to  all  the  entries  are  predicated  upon 
the  allegation  that  they  were  each  made  for  the  benefit  of  Montgomery, 
all  cases  except  such  as  Montgomery  has  an  interest  in,  would  be  con- 
sidered in  a  separate  investigation. 

This  contention  would  be  just,  if  the  present  inquiry  was  limited  to 
the  question  of  prior  agreement,  but  as  has  been  hereinbefore  shown, 
if  such  entries  were  made  for  speculative  purposes,  it  is  not  material  to 
inquire  whether  they  were  sold  to  Montgomery  or  not. 

All  of  the  entries  now  under  investigation  by  the  Department,  are 
assailed  upon  the  common  ground  that  they  were  fraudulently  made 
for  speculative  purposes. 

It  is  not  improper  just  here  to  note  the  significant  fact  that  not  only 
did  the  entry  men  in  the  various  entries  make  default  when  called  upon 
t()  answer  the  charge  of  fraud,  but  that  both  Montgomery  and  Miner 
were  silent.  This  is  doubly  significant  when  it  is  considered  that  the 
transferees  in  most  cases  held  warranty  deeds  executed  by  the  entry- 
men,  thus  fixing  the  obligation  upon  the  entrymen  to  defend  the  title 
of  the  transferees.  If  aU  the  defendants,  both  entrymen  and  trans- 
ferees, had  appeared  at  the  various  trials  and  had  made  specific  denials 
under  oath  of  the  various  allegations  of  fraud,  it  would  have  been 
exceedingly  difficult  for  the  government  to  have  overcome  such  evi- 
dence. 

Fraud  will  not  be  presumed,  but  being  subtle  in  its  nature,  slight 
circiunstances  will  justify  the  inference  of  its  existence. 
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I  Goncnr  in  the  conclusion  arrived  at  in  year  office  decision,  which 
was  an  affirmance  of  the  decision  of  the  local  officers,  to  the  effect  that 
all  the  entries  hereinbefore  enumerated  were  made  for  speculative  pur- 
poses and  are  therefore  fraudulent. 

Tour  decision  is  therefore  affirmed. 


ATTORN£T--CpMPROMISE— TOWN  liOT. 

James  v.  Koons. 

The  right  of  an  attorney  to  bind  his  client  in  the  compromise  of  a  case  will  not  be 

recognized,  in  the  absence  of  specific  authority  therefor. 
The  oontinnity  of  the  occupancy  of  a  town  lot  is  not  broken  by  absences  caused  by 

the  illness  of  the  claimant  and  the  condition  of  his  family. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  1.  H.)  10, 1694.  '  (W.  P.  M.) 

On  September  9, 1890,  David  P.  James  made  application  to  townsite 
board  No.  2,  assigned  to  Oklahoma  City,  for  deed  to  lot  10,  block  21, 
claimiug  to  have  entered  upon  and  takeu  possession  of  said  lot  on  June 
28, 1889,  at  a  time  when  there  was  no  other  claimant,  except  as  will 
appear  in  the  further  statement  of  the  controversy.  On  October  4, 
1890,  George  W.  Koons  also  made  application  for  deed  to  the  same  lot, 
alleging  himself  to  be  the  true  and  lawful  occupant  thereof,  and  the 
first  and  only  settler  thereon. 

A  hearing  was  had  before  the  board  to  determine  the  rights  of  these 
claimants,  and  the  lot  was  awarded  to  Koons.  The  cause  is  now 
before  me  on  appeal  from  the  decision  of  your  office  affirming  that 
award. 

Since  the  case  has  been  pending  here  an  instrument,  denominated 
**a  confession  of  appeal,"  has  been  filed  by  Ledru  Guthrie,  represent- 
ing himself  to  be  the  attorney  of  George  W,  Koons,  wherein  it  is  set  out 
that  the  parties  to  the  controversy,  having  agreed  to  settle  and  com- 
promise the  matter  in  issue  between  them,  have  agreed  that  Koons 
shall  confess  the  appeal  of  said  James,  and  this  Department  is  requested 
to  instruct  the  townsite  board  to  make  said  James  a  deed  to  said  lot, 
and  to  that  end  and  in  part  performance  of  the  settlement  this  Depart- 
ment is  authorized  to  enter  a  confession  of  the  appeal  taken  by  James 
and  to  close  the  case  against  Koons. 

This  is  a  novel  proceeding,  and  presents  a  novel  question,  but  my 
view  of  the  nature  of  the  instrament  itself  renders  it  unnecessary  to 
discuss  it.  It  will  be  observed  that  it  does  not  purport  to  bear  the 
signature  of  the  party  in  interest,  but  only  that  of  his  counsel,  and  the 
preliminary  question  is  presented  whether  or  not  the  latter  possesses 
the  authority  under  his  general  employment  or  retainer,  and,  in  the 
absence  of  specific  authority,  to  bind  his  client  for  the  purpose  stated. 
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Its  purpose  is  clearly  to  carry  into  effect  a  compromise,  which  is  repre- 
sented to  have  been  compounded  between  the  parties,  bnt  there  is  no 
evidence  of  that  compromise  or  the  terms  thereof  in  the  record,  no 
record  authority  of  the  attorney  to  act  for  his  client  in  the  matter,  and 
if  he  be  x>^rmitted  to  so  act  at  all,  it  must  be  in  pursuance  of  his  gen- 
eral retainer. 

I  do  not  think  the  general  power  of  an  attorney  carries  with  it  so 
great  autliorrty. 

The  attorney  has  generally,  by  yirtne  of  his  retainer,  authority  to  do  only  those 
acts,  in  or  oat  of  court,  necessary  or  incidental  to  the  proseoution  and  management 
of  the  Bait,  and  which  affect  the  remedy  only,  and  not  the  cause  of  action.    Weeks 

on  Attorneys  at  Law,  page  882 Attorneys  can  not  waive  substantial 

riglits  of  the  client  without  the  latter's  consent.    Ibid. 

In  the  federal  courts  an  attorney  can  not  give  a  release  or  discharge 
the  cause  of  action,  though  he  has  exclusive  control  of  the  remedy,  and 
may  continue  or  discontinue  it.  Weeks  on  Attorneys  at  Law,  page 
386,  and  authorities  there  cited. 

Early  in  the  century  the  supreme  court  of  the  United  States,  through 
Chief  Justice  Marshall  as  its  organ,  decided  that  while  an  attorney  at 
law,  as  such,  has  authority  to  submit  to  arbitration,  he  has  no  right, 
strictly  speaking,  to  make  a  compromise  for  his  client.  Holker  et  al,  t?. 
Parker,  7  Cranch,  436.  And  this  ruling  has  been  generally  followed 
by  the  courts  of  the  several  States. 

My  conclusion  is,  therefore,  that  in  the  absence  of  special  authority 
to  bind  "his  client,  the  instrument  filed  by  the  att(^rney  of  Koons  can 
not  be  given  any  eflfect.  On  the  merits  of  the  case  I  find  that  Koons 
was  the  first  occupant  of  the  lot  in  controversy,  that  he  placed  improve 
ments  on  it,  and  that  his  subsequent  absence  and  apparent  abandon- 
ment are  accounted  for  by  the  condition  of  his  family  and  of  his  own 
health  for  some  months  subsequent  to  the  date  of  his  di^parture  from 
Oklahoma.  I  am  impressed  that  he  went  upon  the  lot  in  good  faith, 
with  the  purpose  of  acquiring  title  thereto  under  the  law,  and  that  his 
apparent  laches  were  brought  about  by  circumstances  over  which  he 
scarcely  had  control. 

On  the  other  hand,  it  is  conclusively  shown  that  James  first  took 
possession  of  the  lot  and  the  building  placed  thereon  by  Koons  as  the 
tenant  of  the  latter,  and  he  occupied,  constructively,  that  relation  dur- 
ing the  entire  time  of  his  possession. 
The  decision  of  your  office  is^  therefore,  affirmed^ 
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fiOLDIBBS'  ADDITIONAL  HOMESTEAD— CSRTIFICATB  OF  RIGHT. 

Johns  v.  Judge  et  al. 

The  sale  of  a  soldier's  additional  homestead  right,  and  attempted  transfer  thereof 
by  power  of  attorney  to  locate  the  certificate  of  said  right,  is  made  good  in  tfad 
hands  of  the  purchaser  by  the  act  of  Angust  18, 1894,  and  such  purchaser  io 
accordingly  entitled  to  the  possession  of  the  certificate. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Oetoher 
(J.  I.  H.)  10,1894.  (F,L.C.) 

I  have  considered  tlie  appeal  filed  in  behalf  of  J.  H.  Moores,  as 
attorney  in  fact  for  Ellen  Johns,  from  your  office  decision  of  January 
31, 1893,  in  the  matter  of  her  soldier's  additional  certificate.  The  case 
as  now  before  the  Department  arises  as  follows: 

In  1882,  your  office  issued  to  Ellen  Johns,  as  widow  of  a  deceased 
soldier,  a  certificate  of  right  to  make  an  additional  homestead  entry 
of  one  hundred  and  twenty  acres  of  land  under  the  provisions  of  sec- 
tion 2306  of  the  Ee vised  Statutes  of  the  United  States. 

In  1886,  Moores,  under  a  power  of  attorney  from  Johns,  applied  to 
locate  said  certificate  and  make  entry  of  the  SE.  J  of  the  SB.  J,  Sec^ 
23,  and  the  N.  i  of  the  NW.  J  of  Sec.  25,  all  in  T.  48,  B.  41,  Marquette, 
Michigan.  This  resulted  in  litigation  because  of  adverse  claims  to  the 
land,  the  details  of  which  need  not  here  be  recited,  further  than  to  say 
that  while  proceedings  were  pending  in  this  Department  on  appeal, 
Johns  filed  lier  relinquishment  of  all  right,  title  and  interest  in  and  to 
said  land  as  api)lied  for  under  her  soldier's  certificate. 

Acting  in  the  light  of  said  relinquishment^  the  Department,  by 
decision  of  AprU  9,  1892,  found  it  unnecessary  to  pass  upon  the  merits 
of  the  case  as  between  Ellen  Johns  and  opposing  claimants,  but 
directed  the  cancellation  of  her  claim  to  the  lands  covered  by  her  appli- 
cation to  enter. 

A  motion  for  review  having  been  filed,  the  Department  by  decision 
of  August  23, 1892,  adhered  to  the  action  taken  in  the  previous  decision 
of  April  9,  1892. 

It  appears  that  the  relinquishment  above  mentioned  was  filed  by 
Johns  without  the  intervention  of  Moores,  who  had  made  the  location 
as  her  attorney  in  fact,  and  that  she  at  the  same  time  discharged  said 
Moores  as  her  attorney. 

The  decision  on  the  motion  for  review  held,  among  other  things,  that 

the  right  of  Mrs.  Johns  to  make  this  entry  being  a  personal  one,  she  andoabtedly 
had  the  right  to  relinquish.  Her  right  in  the  first  instance  to  make  entry,  Trhether 
in  person  or  by  attorney,  was  pending  on  appeal  in  this  Department,  and  had  not 
been  finally  passed  upon  when  her  relinquiBhment  was  filed,  and  a  relinquishment 
by  her  attorney,  whom  she  appears  to  have  discharged,  was  not  necessary  to  ^ve 
validity  to  her  action. 
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Your  office  decision  before  me  on  appeal  states  that  the  departmental 
decision  from  which  the  above  quotation  is  made 

was  promulgated  by  letter  "U^'  of  September  1, 18&2,  the  case  finaUy  closed,  and 
the  attorneys  of  the  parties  in  interest  notified  that  EUen  Johns'  certificate  would 
be  delivered  to  Messrs.  Copp  and  Luckett,  said  Johns  having  designated  said  firm 
to  act  for  her,  unless  objection  was  made  within  twenty  days  from  receipt  of  notice 
thereof. 

Mr.  J.  K.  Eedington,  as  representative  of  J.  H.  Moores,  filed  objec- 
tion to  the  delivery  as  above  directed. 

Your  ofiice  held  that  "the  execution  of  a  i)ower  of  attorney  to  locate 
a  soldier's  additional  entry  does  not  convey  to  the  attorney  such  a  vested 
right  in  the  subject-matter  as  to  deprive  the  party  of  the  right  to 
revoke  such  power,"  citing  Johns  v.  Judge  and  Barber,  decided  by 
the  Department,  on  review,  August  23, 1892,  and  overruled  the  objection* 
From  this  action  the  appeal  under  consideration  was  brought. 

The  certificate  of  right  issued  to  £llen  Johns,  under  the  provisions 
of  section  2306  of  the  Bevised  Statutes,  is  in  the  record  before  me,  it 
having  been  filed  in  the  local  office  by  Moores,  as  attorney  in  fact  for 
Johns,  at  the  date  of  application  to  enter,  and  comes  up  with  the  pai>er8 
in  the  course  of  proceedings  in  the  case. 

The  appeal  sets  out  seven  specifications  of  error,  which  need  not 
here  be  recited  in  full.  It  is  sufficient  to  say  that  they  are  embodied^ 
substantially,  in  the  following: 

1.  It  was  error  not  to  hold  that  the  power  of  attorney  from  Johns  to 
Moores  was  a  power  coupled  with  an  interest,  and  conveyed  such  a 
vested  right  in  the  subject-matter  as  to  render  the  power  irrevocable. 

2.  It  was  error  not  to  hold  as  a  corollary  to  the  above  that  the  certifi- 
cate of  the  right  to  locate,  issued  in  the  name  of  Ellen  Johns,  should 
be  delivered  to  Moores  as  her  attorney  in  fact,  and  not  to  her  through 
Copp  and  Luckett. 

Condensed  still  more,  these  propositions  resolve  themselves  into  the 
single  question :  Who  is  entitled  to  the  possession  of  said  certificate  of 
right  f 

The  case  has  been  fully  argued,  both  orally  and  by  brief.  Since  said 
argument  there  has  been  legislation  by  Congress  which  seems  to  have 
a  bearing  upon  the  case  as  presented. 

The  act  of  August  16, 1894,  entitled :  "An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other  pur- 
poses," provides,  inter  alia: 

That  all  soldiers'  additional  homestead  certificates  heretofore  issued  under  the 
rnles  and  regulations  of  the  General  Land  Office  under  section  twenty -three  hun- 
dred and  six  of  the  Revised  Statutes  of  the  United  States,  or  in  pursuance  of  the 
deoiaioDB  or  instructioDS  of  the  Secretary  of  the  Interior,  of  date  March  tenth,  eight- 
een hundred  and  aeyenty-seven,  or  any  subsequent  decisions  or  instructions  of  the 
Secretary  of  the  Interior  or  the  Commissioner  of  the  General  Land  Office,  shall  be^ 
and  are  hereby,  declared  to  be  valid,  notwitiistanding  any  attempted  sale  or  trans- 
fer thereof;  and  where  such  certificates  have  been  or  may  hereafter  be  sold  or  trans- 
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fened,  such  saJo  or  transfer  shall  not  be  regarded  as  invalidating  the  right,  bat  the 
same  shall  be  good  and  valid  in  the  hands  of  bona  iide  purchasers  for  value;  and  til 
entries  heretofore  or  hereafter  made  with  snoh  certificates  by  such  purchasers  shsll 
be  approved,  and  patent  shall  issue  in  the  name  of  the  assignees. 

It  is  admitted  oa  the  part  of  Mrs.  Johns  that  her  additional  home- 
stead right  was  sold  and  that  she  received  ibr  it  $200. 

It  appears  that  one  King,  who  was  her  legal  adviser,  sold  said  right 
for  $300,  and  gave  her  $200  of  the  proceeds,  retaining  as  his  fee  $100. 
Subsequently,  upon  farther  information  as  to  the  value  of  her  right, 
she  filed  the  relinquishment  of  all  claim  to  the  land  covered  by  the 
attempted  location  by  Moores  as  her  attorney  in  fact,  which  relinquish- 
ment also  contained  words  of  revocation  of  the  power  to  Moores  to 
further  represent  her. 

In  view  of  the  recent  law  above  quoted,  I  find  it  unnecessary  to  pass 
upon  the  question  raised  by  the  appeal  as  to  the  character  of  the  x>ower, 
whether  revocable  or  not,  and  as  to  the  effect  of  the  revocation. 

There  can  be  no  doubt,  I  think,  that  the  power  given  to  Moores, 
through  one  Crane  by  substitution,  was  the  result  of  attempted  si^e 
and  transfer  of  the  right,  for  which  Johns  accepted  consideration. 
Moores  being  the  purchaser  for  value,  the  right  must,  nnder  the  law 
above  quoted,  be  held  to  be  good  in  his  hands.  It  follows  that  he  is 
entitled  to  the  return  of  the  evidence  of  that  right,  to  wit,  the  certifi- 
cate which  was  filed  by  him  in  connection  with  the  application  to  locate 
on  the  land  herein  described. 

For  the  reasons  given,  your  ofQce  decision  is  reversed. 


B  AIIiBOAB  on  ANT-  CITIZENSHIP— NATURALIZATION— SETTt-EMKlCT. 

Jones  v.  Southeen  Pacific  R.  E.  Co. 

Evidence  of  voting  will  raise  a  presumption  of  citizenship,  as  fraud  on  the  part 
of  the  voter  is  not  to  be  presumed. 

Mexicans  residing  in  California  at  the  time  of  its  cession  to  the  United  States,  and 
remaining  therein,  became  citizens  of  the  United  States  nnder  the  eighth  arti- 
cle of  the  treaty  of  cession,  if  they  did  not,  within  one  year  thereafter,  deolara 
their  intention  of  retaining  Mexican  citizenship. 

Land  embraced  within  the  claim  of  a  qaaliiied  settler,  at  the  date  a  railroad  grant 
becomes  elective,  is  excepted  by  such  claim  from  the  operation  of  the  grant. 

Secretary  Smith  to  the  Oo^nmissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10^  1894.  (J.  L.  MoO.) 

I  bave  considered  the  case  of  Hugh  S.  Jones  v.  The  Southern  Pacific 
Bailroad  Oompany,  on  appeal  of  the  latter  from  your  office  decision  of 
October  12, 1888,  awarding  to  the  former  the  right  to  file  pre-emption 
declaratory  statement  upon  the  N.  i  of  Lots  6  and  7,  and  the  N.  }  of 
the  NE.  i  of  Sec.  19,  T.  12  S.,  E.  8  B.,  San  Francisco,  California,  land 
district. 
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The  land  lies,  within  the  twenty  miles  (primary)  limits  of  the  grant 
of  July  27, 1866  (14  Stat.,  292),  to  the  Southern  Pacific  Railroad  Com- 
pany, as  shown  by  the  map  of  designated  route,  filed  January  3, 1867. 

On  October  19, 1887,  Hugh  8.  Jones  applied  to  file  declaratory  state- 
ment for  said  traets,  alleging  settlement  September  21, 1887,  and  at  the 
same  time  filed  affidavits  alleging  that  said  tract  was  settled  upon  and 
occupied  prior  to  the  date  of  the  filing  of  map  of  definite  location,  by  one 
Juan  Lopez.  Upon  this  application  your  office,  by  letter  of  BTovember  5, 
1887,  ordered  a  hearing,  and  directed  that  inquiry  be  made  as  to  the 
date  of  Lopez'  settlement,  the  duration  of  his  residence,  the  nature 
and  extent  of  the  cultivation  and  improvements  made  by  him,  and  his 
entire  connection  with  the  land,  for  the  purpose  of  determining  its 
status  at  said  date  of  definite  location. 

Pursuant  to  said  instructions,  a  hearing  was  had  before  the  local 
officers,  who  found  that  the  land  was  at  the  date  of  definite  location 
occupied  and  improved  by  said  Lopez,  bona  fide  settler,  whose  improve 
ments  amounted  to  $1,000.  Your  office,  by  letter  of  October  12, 1888, 
affirmed  the  ruling  of  the  local  officers,  and  held  that  said  land  was 
excepted  from  the  operation  of  the  grant  to  the  Southern  Pacific 
Eailroad  Company, 

From  the  evidence  in  the  case,  there  can  be  no  question  that  the 
tract  in  controversy  was  occiupied  by  Lopez  long  prior  to  the  time  when 
the  right  of  the  company  attached,  and  that  he  had  to  some  extent 
cultivated  the  same  (using  it  principally,  however,  for  grazing  pur- 
poses), and  made  valuable  improvements. 

If  Lopez  was  qualified  as  an  entryman,  the  tract  in  question  would 
have  been  excepted  from  the  grant;  but  wiien  occupancy,  cultivation 
and  improvements  are  relied  upon  as  the  ground  of  such  exception,  it 
must  affirmatively  appear  that  the  settler  was  qualified  to  make  entry 
of  the  same.  (Northern  Pacific  E,  E.  Co.  v,  McCrimmon,  12  L.  D., 
554;  Irvine  v.  Northern  Pacific  E.  E.  Co.,  14  L.  D.,  362.) 

There  is  no  direct  evidence  relative  to  his  naturalization.  The  testi- 
mony shows  that  he  voted  at  several  elections  in  California,  after  its 
admission  as  a  State.  If  he  was  not  a  citizen,  such  voting  would  be  in 
fraud  of  the  law;  and  as  fraud  is  never  to  be  presumed,  the  presump- 
tion is  that  he  was  a  citizen.  In  addition  to  this  presumption,  the  tes- 
timony affords  explicit  evidence  that  he  was  "  a  native  Californian;'* 
born  m  California  about  1828,  before  that  region  was  ceded  to  the 
United  States.  He  therefore  comes  within  the  provisions  of  the  eighth 
article  of  the  treaty  of  Guadalupe  Hidalgo,  which  deals  with  the  status 
of  persons  residing  within  the  ceded  limits  (9  Stat,  922-929),  which 
reads  as  follows: 

Those  who  shall  prefer  to  remain  within  the  said  territory  may  either  retain  the 
title  and  rights  of  Mexican  citizens,  or  acquire  those  of  citizens  of  the  United  States. 
Bat  they  shall  he  under  the  ohligation  to  make  their  election  within  one  year  from 
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the  date  of  the  exchange  of  ratificationB  of  this  treaty;  and  those  who  shall  Temain 
iu  the  said  territories  after  the  expiration  of  that  year,  without  faaTing  declared 
their  intention  to  retain  the  cliaracter  of  Mexicans,  shall  he  considered  to  have 
elected  to  become  citizens  of  the  Unit-ed  States. 

The  question  arises  whether  the  provision  that  they  *«  shall  be  consid- 
ered to  have  elected  to  become  citizens,"  is  equivalent  to  saying  that 
they  shall  "be  considered  citizens"  of  the  United  States. 

The  United  States  Supreme  Court,  in  the  case  of  Boyd  v.  Thayer, 
says  (143  U.  S.,  135,  162,  169) : 

Manifestly  the  nationality  of  the  inhabitants  of  a  territory  acquired 
by  conquest  or  cession  becomes  that  of  the  government  under  whose 
domain  they  pass,  subject  to  the  right  of  election  on  their  part  to  retain 
their  former  nationality,  by  removal  or  otherwise In- 
stances of  collective  naturalization  by  treaty  or  by  statute  are  numer- 
ous     By  the  eighth  article  of  the  treaty  with  Mexico,  of 

1848,  those  Mexicans  who  remained  in  the  territory  ceded,  and  who  did 
not  declare,  within  one  year,  their  intention  to  remain  Mexican  citizens, 
were  to  be  deemed  citizens  of  the  United  States. 

The  decision  of  your  office,  rendered  October  12, 1888,  affirms  that  of 
the  local  officers,  who  found  from  the  evidence  submitted  at  the  hear- 
ing— 

That  the  land  in  contest  has  heen  continuously  occnpied  since  the  year  1S56,  and 
that  there  have  heen  valuable  improvements  thereon  since  that  time;  that  on  Janu- 
ary 8,  1867,  the  land  was  occupied  by  a  bona  fide  uettler,  and  consequently  was  not 
affected  by  the  grant  to  the  Southern  Pacific  Railroad  Company. 

After  a  careful  examination  of  the  record  and  the  testimony,  I  find 
no  reason  for  disturbing  said  decision,  and  the  same  is  therefore 
affirmed. 


BAIIiBOAD  LANDS— SECTION  6,  ACT  OIT  MABCH  8,  188T. 

Jenkins  bt  al,  t?.  Dreyfus. 

The  right  of  purchase  under  section  5,  act  of  March  8,  1887,  is  not  defeated  by  an 
adverse  application  to  enter  made  after  the  passage  of  said  act,  nor  hy  an  appli- 
cation to  enter  pending  at  the  passage  of  said  act  under  which  no  settlement 
right  is  alleged. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10^  1894.  (E.  M.  E.) 

This  case  involves  the  W^.  i  NE.  i.  Sec.  33,  T.  4  8.,  E,  67  W.,  Den- 
ver land  district,  Colorado. 

The  record  shows  that  this  land  is  within  the  limits  of  the  grant  to 
the  Union  Pacific  Eailway  Company  and  that  the  road  was  definitely 
located  on  May  26, 1870. 

One  Daniel  T.  Lord  filed  his  pre-emption  declaratory  statement  for 
the  tract  described  on  September  4, 1866,  alleging  settlement  on  that 
day. 
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May  16, 1882,  the  CTnion  Pacific  Railway  Company  selected  the  NE. 
4  of  said  Sec.,  towuship  and  range,  bat  no  patent  has  been  issued  for 
the  land  in  qnestion. 

January  24, 1887,  Solomon  Dreyfus  applied  to  make  homestead  entry 
of  the  land,  and  upon  a  refusal  to  allow  the  same,  applied  to  your  office. 

On  April  3,  1888,  Henry  Jenkins  also  applied  to  make  homestead 
entry  for  this  tract,  and  being  refused,  he  likewise  appealed. 

July  24, 1890,  James  Tynon  applied  to  make  proof  of  his  right  to  pur- 
chase this  land  under  Sec.  5,  of  the  act  of  March  3,  1887. 

November  24, 1800,  a  hearing  was  had  to  pass  upon  the  merits  of  case 
thus  raised,  and  the  local  officers  rendered  their  decision  in  favor  of 
Solomon  Dreyfus,  and  upon  appeal,  your  office  decision  of  November  5, 
1892,  sustained  the  finding  below.  From  that  decision  the  Union  Pacific 
Railway  Company,  James  Tynon  and  Henry  Jenkins  filed  appeals. 

The  act  under  consideration  here  is  found  in  the  24  Stat.,  page  556? 
and  Sec.  5,  thereof  is  as  follows : 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  co-termiuons  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
•from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company,  to  make  payment  to  the  United  States  for  said 
lands,  at  the  ordinary  government  price  for  like  lands,  and  thereupon,  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided^  That  all 
lands  sliall  be  excepted  from  the  provisions  of  this  section,  which,  at  the  date  of 
BQch  sales,  were  iu  th()  bona  fide  occupation  of  adverse  claimants  under  the  pre- 
emption or  honientead  laws  of  the  United  States,  and  whose  claims  and  occupations 
have  not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre- 
emption and  homestead  cluimants  shall  be  permitted  to  perfect  their  proofs  and 
entries,  and  receive  patents  therefor:  Provided  further,  That  this  section  shall  not 
apply  to  lands  settled  upon,  subsecjuent  to  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement 
laws  of  the  United  States,  as  to  which  lands  the  parties  claiming  the  same,  as  afore- 
said, sliall  be  entitled  to  prove  up,  and  enter,  as  in  other  like  cases. 

The  appellant,  Henry  Jenkins,  has  no  standing  here,  as  his  applica- 
tion to  enter  was  made  subsequent  to  the  passage  of  this  act.  Union 
Colony  V.  Fulraele,  et  ah  (16  L.  D.,  273). 

The  pre-emption  filing  of  Daniel  T.  Lord  excepts  this  land  from  the 
railroad  company's  grant. 

In  Malone  v.  Union  Pacific  Eailway  Company,  (7  L.  D.,  13)  the  rule 
was  laid  down,  that  a  railroad  company  is  precluded  from  inquiry  into 
the  validity  of  claims  existing  within  its  granted  limits  at  date  of  defi 
nite  location. 

And  in  the  Union  Pacific  Eailway  Company  v,  Haines,  (9  L.  D.,  695) 
t  was  held  that  an  unexpired  pre-emption  filing,  of  record  at  definite 
location,  raises  a  prima  facie  presumption  of  the  existence  at  that  time, 
of  a  pre  emption  claim,  sufficient  to  except  the  land  covered  thereby 
from  the  operation  of  the  grant.  The  only  question  now  at  issue,  is 
the  rights  of  Solomon  Dreyfus  and  James  Tynon. 
j  801— VOL  19 18 
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The  Platte  Land  Company  purchased  the  land  in  controversy,  from 
the  Union  Pacific  Railway  Company,  on  April  18, 1882,  and  sold  it  to 
J.  B.  Cozad  in  1886,  but  no  deed  was  made  to  him,  and  he  gave  a  quit 
claim  deed  to  James  Tynon  on  September  29.  1887,  and  on  the  same 
(lay,  the  Platte  Laud  Company  executed  a  deed  to  Tynon,  and  in  the 
deed  from  the  Platte  Land  Company  to  Tynon,  the  following  appears: 

This  deed  is  made  with  the  understanding  that  should  the  title  to  the  N£.  ^,  Sec. 
S3f  T.  4  S.,  R.  67  W.,  prove  defective,  the  first  party  will  refund  second  party  one- 
fourth  price  herein  paid,  and  secoud  party  agrees  to  accept  the  same  to  relieve  the 
first  party  from  all  obligations  in  the  premises. 

It  is  shown  by  the  evidence  that  Solomon  Dreyfus  never  established 
a  residence  upon  the  land,  and  the  question  now  at  issue  is  whether 
he  is  entitled  to  secure  title  to  the  land  in  issue  under  the  second  pro- 
viso of  S^c.  5,  of  the  act.  This  question  has  been  passed  upon  by  the 
Department  in  the  case  of  Sethman  v.  Clise  (17  L.  D.,  307),  the  sylla- 
bus of  which  is  as  follows: 

The  right  of  pnrchase  under  section  five  aot  of  March  3, 1887,  accorded  to  bona  fide 
purchasers  of  the  land  who  have  the  requisite  qualifications  in  the  matter  of  citizen- 
ship is  not  dependent  upon  the  qualifications  of  the  immediate  grantee  of  the  com- 
pany. 

The  right  of  a  qualified  transferee  to  purchase  under  said  section  is  not  affected 
by  the  fact  that  his  purchase  was  made  after  the  passage  of  said  act,  if  the  land  was 
originally  purchased  in  good  faith  from  the  company. 

A  claim  resting  upon  an  application  to  enter  is  not  protected  under  either  of  the 
provisos  to  said  section  as  the  terms  thereof  provide  only  for  the  protection  of  settle- 
ment right-s. 

And  again  in  the  Union  Pacific  Railway  Co.,  u.  I^orton  (idem.,  314), 
it  was  held — 

The  right  of  purchase  under  section  five  act  of  March  3,  1887,  is  not  defeated  ander 
the  first  proviso  to  said  section,  if,  at  the  date  of  the  sale  hy  the  railroad  company, 
the  laud  was  not  in  the  bona  fide  occupation  of  the  adverse  claimants  under  the  pre- 
emption or  homestead  laws,  nor  under  the  second  proviso  by  an  application  to  enter 
under  the  homestead  law  on  behalf  of  one  who  does  not  allege  a  settleirent  right. 

The  cases  cited  are  sufficient  to  show  that,  there  having  been  no  set- 
tlement of  the  land  by  Solomon  Dreyfus,  his  mere  application  to  enter 
will  not  defeat  the  rights  of  Tynon,  and  he  will  be  allowed  to  purchase, 
upon  making  the  proper  proof.  It  thus  follows  that  your  office  decision 
was  in  error,  and  the  same  is  hereby  reversed. 


SOIiDIERS'  DECLARATORY  STATEMENT— AGENT. 

John  Benham. 

One  who  files  a  soldier's  homestead  declaratory  statement,  and  entrusts  the  selection 
of  the  land  to  an  agent,  is  bound  thereby,  and  disqualified  to  exercise  the  home- 
stead right  on  another  tract. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  10, 1894.  (J.  L.  MoC.) 

John  Benham,  on  May  19, 1892,  filed  soldier's  declaratory  statement 
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for  the  NB.  J  of  Sec.  5,  T.  13  N.,  E.  15  W.,  Oklahoma  City  land  district, 
Oklahoma. 

He  afterward  applied  to  make  a  second  homestead  entry,  naming  the 
NW.  J  of  Sec.  11,  same  township  and  range.  Your  office  rejected  said 
application. 

He  appeals  to  the  Department,  setting  forth  that  the  land  was 
selected  for  him  by  an  agent;  that  said  land  turned  out  to  be  ^* entirely 
worthless  for  any  purpose  of  agriculture;"  and  he  contends  that  your 
office  was  in  error  in  holding,  "inferentially,  that  it  requires  the  same 
showing  of  diligence  to  restore  a  homestead  entry  lost  by  the  filing  of 
a  soldier's  declaratory  statement  that  it  would  take  to  restore  a  right 
exhausted  by  a  homestead  entry,  for  the  reason  that  the  right  to  file  a 
soldier's  homestead  does  not  presuppose  the  actual  presence  of  the 
homesteader  upon  the  land  in  person  prior  to  the  filing  of  his  soldier's 
declaratory  statement."  He  contends  further  that  the  statute  does 
not,  in  the  case  of  a  soldier's  declaratory  statement,  *' presuppose  an 
inspection  of  the  land;"  and  that  as  he  has  made  extensiye  and  valu- 
able improvements  on  the  land  applied  for  as  a  second  homestead,  for 
which,  moreover,  there  is  no  adverse  claimant,  "the  regulations  of  the 
Department  ought  not  to  be  applied  with  unbending  severity." 

If  a  person  filing  a  soldier's  declaratory  statement  entrusts  to  an 
attorney  the  selection  of  the  land  for  which  he  files,  he  is  bound  by  that 
selection.  The  applicant  in  the  case  at  bar,  having,  by  his  attorney, 
selected  a  tract  and  filed  for  the  same,  the  exercise  of  the  homestead 
right  a  second  time  would  be  as  illegal  as  if  he  had  himself  made  choice 
of  the  tract  filed  for.  (See  Stevens  v,  Ray,  5  L.  D.,  133,  and  other  cases 
since.) 

The  decision  of  your  office  is  correct,  and  is  hereby  affinned. 


BAILROAD  GRANT— INDEMNITY  WITHDRAWAL— SETTLEMENT. 

St.  Paul,  Minneapolis  and  Manitoba  Rt.  Co.  v.  Keslik. 

An  indemnity  withdrawal  for  the  benefit  of  the  Northern  Pacific  grant  is  in  viola- 
tion of  the  terms  of  said  grant,  and  is  inelfective  as  against  an  authorized  with- 
drawal, covering  the  same  lands,  on  behalf  of  another  grant. 

No  rights,  either  legal  or  equitable,  are  acquired  by  settlement  on  lands  included 
within  an  authorized  indemnity  withdrawal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10^  1694.  (F.  W.  0.) 

I  have  considered  the  appeal  by  Thomas  Keslik  from  your  office 
decision  of  September  3, 1889,  sustaining  the  action  of  the  local  officers 
in  rejecting  his  homestead  application  for  the  INB.J,  Sec.  7,  T.  130  IST., 
R.  36  W.,  St.  Cloud  land  district,  Minnesota,  for  conflict  with  the  prior 
application  made  of  said  land  on  account  of  the  grant  for  the  St.  Paul, 
Minneapolis  and  Manitoba  Rwy.  Co.  (St.  Vincent  Extension). 
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TLe  tract  in  question  is  within  the  indemnity  limits  common  to  the 
grants  made  to  aid  in  the  construction  of  the  Korthern  Pacific  R.  B. 
Co.  and  the  St.  Paul,  Minneapolis  and  Manitoba  R.  E.  Co.  (St.  Vincent 
Extension). 

A  withdrawal  was  made  of  the  land  on  account  of  the  first  mentioned 
grant  in  January,  1872,  but  such  withdrawal  is  held  to  have  been  made 
in  violation  of  the  provisions  of  the  act  making  the  grant  for  said  com- 
pany, and  was  therefore  of  no  effect,  except  to  mark  the  limits  within 
which  selection  might  be  made  on  account  of  said  grant.  Northern 
Paeiflc  R.  R.  Co.  v.  Miller  (7  L.  D.,  100),  Jennie  L.  Davis  v,  Northern 
Pacific  R.  R.  Co.  (19  L.  D.,  87). 

The  withdrawal  on  account  of  the  St.  Vincent  Extension  of  the  Mani- 
toba grant  was  made  February  15, 1872,  at  which  date  the  land  was, 
so  far  as  shown  by  the  record,  free  from  adverse  claim  and  was  there- 
fore included  within  said  withdrawal. 

The  Manitoba  company  selected  the  land  on  account  of  its  grant  July 
31, 1884. 

The  present  case  arose  upon  an  application  by  Keslik  to  make 
homestead  entry  of  the  land  tendered  on  August  14, 1885,  in  which 
settlement  was  alleged  in  January,  1881.  Said  application  was  rejected 
by  the  local  officers  for  conflict  with  the  selection  on  account  of  the 
Manitoba  grant,  which  is  sustained  by  your  ofiice  decision;  from  which 
an  appeal  is  taken  to  this  Department. 

In  said  appeal  it  is  urged  that  the  withdrawal  made  on  account  of 
the  grant  to  the  Northern  Pacific  R.  R.  Co.  was  sufficient  to  except  the 
land  from  the  withdrawal  made  at  a  later  date  on  account  of  the  Mani- 
toba grant,  and  as  settlement  is  alleged  by  Keslik  prior  to  selection  by 
the  Manitoba  company,  that  a  hearing  should  be  ordered  for  the  pur- 
pose of  determining  the  status  of  the  land  at  the  date  of  said  company's 
selection. 

The  question  as  to  the  effect  of  the  withdrawal  for  indemnity  pur- 
poses on  account  of  the  grant  to  the  IN^orthern  Pacific  R.  R.  Co.  has 
several  times  been  considered  by  this  Department,  and,  as  before  stated, 
has  been  held  to  have  been  made  in  violation  of  the  law  and  therefore 
illegal,  and  the  only  purpose  served  thereby  was  to  mark  the  limits 
within  which  selection  might  be  made  on  account  of  said  grant. 

In  view  thereof,  I  must  hold  that  the  land  was  properly  withdrawn 
on  account  of  the  grant  for  the  St.  Vincent  Extension,  a  withdrawal 
for  which  was  authorized  by  statute  and  which  continued  in  force  until 
restored  in  May,  1891.  No  rights  therefore,  either  legal  or  equitable, 
as  against  said  grant,  could  be  acquired  by  a  settlement  made  upon  the 
land  during  the  continuance  of  said  withdrawal.  Shire  et  al,  v.  St. 
Paul,  Minneapolis  and  Omaha  Rwy.  Co.  (10  L.  D.,  85),  and  as  selection 
was  made  on  account  of  the  Manitoba  grant  prior  to  the  revocation  of 
the  indemnity  withdrawal,  such  withdrawal  was  a  bar  to  Keslik's 
application,  and  your  oifioe  decision  susWning  the  rejection  of  the  same 
is  hereby  affirmed. 
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Woods  et  al.  v.  Bradley. 

Motion  for  review  of  departmental  decision  of  April  16, 1894, 18  L. 
D.,  455,  denied  by  Secretary  Smith,  October  10, 1894. 


STATE   SELECTION— ACT   OF  SEPTEMBER  4,   1841. 

Campbell  v,  Jackson  (On  Review). 

The  location  of  lands  granted  to  the  States  by  the  act  of  September  4, 1841,  was 
expressly  restricted  to  lands  not  ''reserved  from  sale  by  any  law  of  Congress/'  and, 
it  therefore  follows  that  land  embraced  within  a  statutory  withdrawal  for  the 
benefit  of  a  railroad  grant,  is  not  subject  to  such  location;  nor  will  the  relin- 
qnishment  of  the  company  of  its  interest  ander  said  grant,  operate  to  remove  the 
reservation  created  thereby  so  as  to  render  such  land  subject  to  location  as  pub- 
lic land. 

becretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10,  1894.  (F.  L.  C.) 

I  have  considered  the  motion  filed  on  behalf  of  Henry  Jackson,  in  the 
case  of  Mary  J.  Campbell  v,  Henry  Jackson,  involving  the  NB.  J,  Sec. 
21,  T.  21  S.,  R.  10  E.,  M.  D.  M.,  San  Francisco  land  district,  California, 
for  tlie  review  of  departmental  decision,  dated  October  17,  1893  (17  L. 
D.,  417),  in  which  decision  it  was  held  that  lands  within  the  primary 
limits  of  a  railroad  grant,  and  withdrawn  for  the  purposes  thereof,  are 
not  subject  to  selection  under  the  grant  made  to  the  State  of  California 
by  the  eighth  section  of  the  act  of  September  4, 1841  (5  Stat.,  453).  This 
land  was  within  the  primary  limits  of  the  grant  made  by  the  act  of  Con- 
gress approved  July  27,  1866  (14  Stat.,  292),  to  aid  in  the  construction 
of  the  Southern  Pacific  Railroad. 

The  company  failed  to  build  its  road  opposite  to  the  land  in  question, 
and  the  grant  appertaining  to  the  unconstructed  portion  of  this  road 
was  forfeited  by  the  act  of  September  29, 1890  (26  Stat.,  490). 

On  February  4,  1890,  Henry  Jackson  tendered  the  location  of  school 
land  warrant  No.  320,  issued  by  the  State  of  California,  for  one  hun- 
dred and  sixty  a<*Tes,  under  the  said  act  of  September  4,  1841  {supra)^ 
upon  the  land  in  question,  which  application  was  forwarded  by  tlie  local 
officers  to  your  office  for  consideration,  with  register  and  receiver's  letter 
of  April  30,  1890. 

By  your  office  letter  '*K"  of  September  5, 1890,  the  application  of 
Jackson  in  question,  together  with  other  applications  to  locate  war- 
rants, was  considered  and  was  accepted  and  permitted  to  go- to  record, 
"  subject  to  future  examination  and  adjudication.'' 

On  April  19, 1892,  M.  J.  Campbell  applied  to  make  homestead  entry 
of  this  land,  alleging  residence  and  occupation  since  May  10,  1891. 
Her  application  was  rejected  for  conflict  with  the  lo(;ation  by  Jackson 
and  from  that  action  she  appealed  to  your  office.    Your  office  decision 
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of  September  6, 1892,  affirmed  the  action  of  the  local  officers,  and  the 
case  was  further  prosecuted  to  this  Department,  resulting  in  a  decision 
of  October  17,  1893,  for  the  review  of  which  the  present  motion  is  filed. 

In  the  departmental  decision  just  referred  to  it  was  held  that  these 
lands  were  reserved  under  the  law  of  Congress  making  the  grant  for 
the  company,  from  the  time  of  the  withdrawal  upon  the  filing  of  the 
map  of  the  location  by  the  company,  to  the  date  of  the  passage  of  the 
act  of  forfeiture,  which  latter  date  was  subsequent  to  the  tender  of  the 
warrant  location  and  its  acceptance  by  your  office. 

For  this  reason  it  was  held  that  the  land  was  not  subject  to  the  loca- 
tion; your  office  decision  was  reversed  and  you  were  directed  to  permit 
Mrs.  Cami)bell  to  make  entry  of  the  land  as  applied  for. 

In  the  motion  for  review  it  is  alleged  that,  accompanying  Jackson's 
application  to  locate  the  tracts  in  question  was  a  relinquishment  by  the 
Southern  Pacific  Kailroad  Company  of  all  right,  title,  interest  andclaim 
by  said  company  under  its  grant  to  the  land  in  question.  This  fact 
was  not  set  forth  in  your  office  decision,  nor  was  it  referred  to  in  the 
•decision  of  the  Department  now  under  review. 

Upon  inquiry  at  your  office  I  learn  that  such  is  the  fact;  that  accom- 
l)anying  Jackson's  application  was  a  relinquishment,  dated  August  24, 
1889,  by  Jerome  Madden,  land  agent  for  said  Southern  Pacific  Railroad 
Company,  of  all  of  its  right,  title,  and  claim  in  and  to  the  land  in  ques- 
tion. 

It  would  thus  appear  that  Jackson  procured  from  the  land  commis- 
sioner of  the  railroad  company  a  waiver  or  relinquishment  of  its  right 
or  claim  under  the  grant  of  1806,  and  presented  the  same  with  his 
application  to  locate  school  warrant  upon  the  tract  in  question. 

The  contention  of  counsel  seeking  the  review  is,  that  said  relinquish- 
ment removed  all  bar  to  the  selection  which  might  otherwise  have 
existed,  and  therefore  that  the  application  was  a  good  and  valid  one. 
This  proposition  has  been  ably  argued,  both  orally  and  by  brief. 

After  full  consideration  of  the  case  and  the  arguments,  I  am  unable 
to  concede  tlie  correctness  of  the  position  taken  in  the  motion  for  review. 
The  grant  was  ''for  the  purpose  of  aiding  in  the  construction  of  said  rail- 
road •  •  •  and  to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  and  public  stores  over  therout^  of  said 
line  of  railway  and  its  branches."  The  benefit  of  the  public,  and 
especially  of  the  government,  was  the  thing  uppermost  in  the  mind 
of  Congress.  The  benefit  of  the  company  was  merely  incidental.  iMiis 
being  the  theory  upon  which  this,  as  well  as  other  railroad  grants,  was 
made,  it  follows,  it  seems  to  me,  that  any  waiver  or  relinquishment  by 
or  for  the  company  was  ineftective  without  the  assent  of  the  govern- 
ment. In  such  case  there  must  be  mutuality.  It  is  to  my  mind  a  seri- 
ous question,  whether  such  assent  must  not  be  by  the  power  which 
made  the  grant,  to  wit,  the  Congress  of  the  United  States,  since  not 
only  was  the  grant  made  by  that  body,  but  the  withdrawal  for  the  ben- 
efit of  the  grant,  including  this  tract,  was  a  legislative  one.    However 
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this  may  be,  there  must  certainly  be,  in  any  event,  mutuality  by  the 
making  and  delivery  of  a  formal  conveyance  and  the  acceptance  of  the 
same  by  the  government.  The  mere  tender  of  a  relinqaishiiient  by  or 
in  behalf  of  a  railroad  company  of  land  covered  by  a  grant  to  it  can 
not  of  itself  operate  to  restore  said  lands  to  the  public  domain.  The 
grantee  can  not  be  allowed  to  thusinformally  divest  itself  of  the  grant, 
nor  any  part  of  it,  nor  can  it  in  such  manner  appear  to  repudiate,  in 
whole  or  in  part,  the  obligations  to  the  public  and  the  government 
which  under  the  grant  it  assumed. 

The  Southern  Pacific  Company,  by  resolutions  of  its  board  of  direc- 
tors, formally  accepted  its  grant,  Ifovember  26, 1866,  and  subsequently 
located  its  line  of  road.  This  fixed  its  status  as  grantee,  and  also  its 
obligations  under  the  grant. 

Again,  the  grant  of  1841,  under  which  the  application  to  locate  was 
made,  provided  in  section  eight  thereof  that  the  locations  might  be 
made  "on  any  public  land,  except  such  as  is  or  may  be  reserved  from 
sale  by  any  law  of  Congress  or  proclamation  of  the  President  of  the 
United  States." 

This  tract  was  withdrawn  and  reserved  for  the  purposes  of  the  grant, 
and  that  by  the  law  making  the  grant,  and  while  such  reservation 
remained,  location  under  the  act  of  1841  could  not  be  made.  The  grant 
of  1841  could  not  be  made  effective  on  reserved  lands. 

The  tender  by  the  locator  of  the  waiver  of  the  company  of  its  claim 
under  the  grant  of  1866,  in  the  form  of  a  relinquishment  executed  and 
delivered  to  the  locator  and  by  him  presented  with  his  application, 
could  not  of  itself  operate  to  revoke  and  remove  the  reservation,  and 
restore  the  land  to  the  public  domain,  so  as  to  render  it  subject  to  loca- 
tion as  public  land.  To  so  hold  would  be  to  say  that  a  reservation 
made  by  the  government  could  at  any  time  be  annulled  and  set  aside 
by  some  one  other  than  the  power  that  made  it.  The  mere  announce- 
ment of  such  a  proposition  is  sufficient  to  show  its  fallacy. 

For  the  reasons  given,  the  motion  for  review  must  be  and  it  is  hereby 
denied. 

In  view  of  this  conclusion,  it  is  unnecessary  to  consider  other  ques- 
tions raised  by  the  motion. 


paymbnt— confirmation-section  7,  act  of  march  8,  1801. 

David  Sa3Ipson. 

The  inadvertent  issnance  of  final  certificate,  •withont  payment  of  the  lawful  price 
for  the  land,  does  n  ot  place  the  entry  man  in  a  position  to  invoke  the  confirmatory 
provisions  of  sectior  7,  act  of  March  3,  1891. 

Secretary  ^miik  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  JO,  1894.  (G.  C.  R.) 

David  Sampson  has  filed"  hi?  petition  in  the  nature  of  a  motion  for 
lereview  of  departmental  decisions  of  May  1,  1893  (16  L.  D.,  407),  and 
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of  March  21, 1894  (L.  and  R.  282,  p.  415),  involving  his  pre-emption 
cash  entry,  made  October  15, 1888,  for  the  NW.  J  of  the  SW.  J  of  Sea 
29;  the  B.  i  of  the  SE.  J  and  the  SW.  i  of  the  SE.  J  of  Sec.  30,  T.  2  S., 
R.  57  W.,  Denver,  Colorado. 

It  appears  that  one  hundred  and  twenty  acres  of  the  land,  viz:  the 
E.  i  of  the  SE.  J  and  the  SW.  i  of  the  SE.  J,  are  within  the  twenty 
mile  limits  of  the  Union  Pacific  Railway,  and  therefore  subject  to  dis- 
posal only  at  two  dollars  and  fifty  cents  per  acre.  The  register  and 
receiver,  however,  inadvertently  accepted  one  dollar  and  twenty- five 
cents  an  acre,  and  issued  final  certificate,  at  the  time  above  given.  On 
the  discovery  of  this  mistake,  claimant  was  called  on  to  pay  the  amount 
due  the  government  for  the  land  he  had  entered.  Answering  this 
demand,  he  did  not  attempt  to  controvert  the  fact  that  three-fourths  of 
the  land  covered  by  the  entry  had  been  inadvertently  sold  to  him  fpr 
one-half  its  value,  but  insisted  that  the  entry  should  be  confirmed  under 
the  provisions  of  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

The  Department,  in  both  decisions  above  cited,  denied  his  applicar 
tion  for  confirmation,  and  directed  that  full  payment  of  the  land  be 
made. 

It  is  clear  that  this  entry  was  allowed  without  authority  of  law. 
The  register  and  receiver  had  no  jurisdiction  to  issue  final  receipt  and 
certificate  upon  one  hundred  and  twenty  acres  of  this  land  without 
the  payment  of  two  dollars  and  fifty  cents  an  acre. 

Section  2357  of  the  Revised  Statutes  absolutely  requires  that  price 
to  be  paid  for  lands  so  situated,  and  the  local  officers  had  no  authority 
whatever  for  accepting  a  less  amount.  The  inadvertent  issuance  of 
the  final  certificate,  without  payment  for  the  land,  does  not  place 
claimant  in  a  i>osition  to  ask  for  confirmation,  and  the  series  of  cases 
cited  to  sustain  that  contention — namely,  Jairus  Lincoln,  16  L.  D.,  465, 
Joseph  Yocum,  idem.,  467,  and  others — can  not  be  accepted  as  authority 
for  the  position  taken.  In  those  cases  entries  were  confirmed  because 
they  were  apparently  made  under  existing  laws,  the  local  oflicers  having 
jurisdiction  of  the  subject  matter,  the  conditions  all  being  present 
authorizing  confirmation. 

In  tliis  case,  as  above  shown,  the  local  officers  went  beyond  their 
authority  and  in  direct  opposition  to  the  law,  in  allowing  the  entry 
without  the  required  payment.  It  was  not  the  intention  of  Congress 
to  confirm  such  an  entry.  Payment  for  the  land  is  the  vital  require- 
ment without  which  patent  can  not  lawfully  issue. 

The  petition  is  denied,  and  claimant  will  be  called  on  to  pay  the 
required  amount,  in  a  reasonable  time,  failing  in  which  the  entry  will 
be  canceled  as  to  the  one  hundred  and  twenty  acres  not  yet  paid  for. 
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RAILROAD  GRANT— INDBMKITT    SELECTION. 

Northern  Pacific  R.  R.  Co. 

By  the  terms  of  section  6,  of  the  forfeiture  act  of  September  29,  1890,  lands  within 
the  forfeited  limits  of  the  main  line,  not  subject  to  indemnity  selection  on 
behalf  of  the  branch  line  prior  to  said  act,  are  thereafter  not  open  to  such 
appropriation. 

Secretary  Smith  to  the  Oommisaioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  10,  1891.  (P.  W.  0.) 

I  have  considered  the  appeal  by  the  Northern  Pacific  Railroad  company 
from  your  office  decision  of  December  7, 1802,  holding  for  cancellation 
its  indemnity  list  Ko.  1,  selected  on  account  of  the  branch  line  of  said 
Tosdy  for  the  reason  that  the  lands  selected  are  also  within  the  primary 
limits  of  that  po^'tion  of  the  grant  extending  from  Wallulu,  Washing- 
ton, to  Portland,  Oregon,  which  was  never  constructed  by  the  company, 
and  the  grant  ^'appertaining  to  which  was  forfeited  by  the  act  of  Sep- 
tember 29,  1890  (20  Stat.,  496). 

Your  office  bases  its  decision  upon  the  ground  that  these  lands  being 
within  the  primary  limits  of  the  grant  opposite  the  portion  of  the  main 
line  before  described,  and  not  excepted  from  said  grant,  could  not  have 
been  selected  as  indemnity  for  the  branch  line  while  said  grant  for  the 
main  line  stood  unforfeited,  and  that  the  sixth  section  of  the  forfeiture 
act  specifically  prohibits  a  selection  of  such  lands  for  indemnity  pur- 
poses after  the  forfeiture. 

The  section  referred  to  reads  as  follows: 

4 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall,  by  reason 
of  such  forfeiture,  innre  to  the  benefit  of  any  Btate  or  corporation  to  'which  lands 
may  have  been  granted  by  ('Ongrcss,  except  as  herein  otherwise  provided;  nor  shall 
this  act  be  construed  to  enlarge  the  area  of  laud  originally  covered  by  any  such 
grant  or  to  confer  any  right  upon  any  State,  corporation  or  person  to  lands  which 
were  excepted  from  such  grant,  etc. 

These  lands  being  of  the  number  prescribed  and  within  the  place 
limits  of  the  grant  for  the  main  line,  and  not  coming  within  any  of  the 
terms  of  exception  of  said  grant,  could  not  have  been  selected  as  indem- 
nity on  account  of  the  branch  line  prior  to  the  forfeiture;  so  that,  if 
selection  is  now  permitted  to  be  made  of  such  lands  it  must  be  by  rea- 
son of,  or  as  a  result  of,  the  forfeiture  of  this  portion  of  the  grant  along 
the  main  line. 

It  would  seem  that  this  is  just  what  is  intended  to  be  prevented  by 
the  provisions  of  section  six,  of  the  act  of  forfeiture  to  which  your  office 
decision  refers  and  which  is  above  quoted. 

By  the  act  of  March  2,  1889  (25  Stat.,  1008),  the  lands  appertaining 
to  the  unwmstmcted  portion  of  certain  grants  in  the  Northern  Penin- 
snla  of  Michigan  were  declared  forfeited,  and  the  fourth  section  of  that 
act  contains  a  provisioli  similar  to  that  of  section  six  just  referred  to. 
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The  language  of  said  section  four  is  as  follows: 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall  iunre  to  the 
benefit  of  any  State  or  corporation  to  which  lauds  may  have  been  granted  by  Con- 
gress, except  as  herein  otherwise  provided;  nor  shall  this  act  be  construed  to  enlarge 
the  area  of  lands  originally  covered  by  any  such  grant,  or  to  waive  or  release  in  any 
way  any  right  of  the  United  States  now  existing,  to  have  any  other  lands  granted 
by  them,  as  recited  in  the  first  section,  forfeited  for  any  failure,  past  or  future,  to 
comply  with  the  conditions  of  the  grant,  etc. 

In  the  neighborhood  of  Ontonagon,  Michigan,  the  grant  running 
south-easterly  from  said  point  to  the  State  line  near  the  Brule  river,  is 
overlai)pe(l  by  the  roiul  running  from  Marquette  to  Ontonagon.  To  aid 
in  the  construction  of  both  of  said  roads,  grants  were  made  by  the  act 
of  June  3,  1856  (11  Stat.,  21),  and  the  portion  of  the  road  from  Mar- 
quette  to  Ontonagon,  west  of  L'Anse  being  unconstructed,  the  grant 
appertaining  thereto  was  forfeited  by  said  act  of  March  2, 1889,  supra. 

The  Ontonagon  and  Brule  river  railroad  company  upon  which  the 
grant  running  south-easterly  from  Ontonagon  towards  the  State  line 
had  been  conferred,  sought  to  select  the  lands  within  its  indemnity  limits 
where  the  same  was  overlapped  by  the  place  limits  of  the  road  running 
from  Marquette  to  Ontonagon,  and  it  was  held  that,  under  the  provi- 
sions of  said  section  four  of  the  act  of  March  2,  1889,  said  company  is 
not  entitled  to  select  as  indemnity  any  lands  formerly  embraced  within 
the  granted  limits  of  the  road  from  Marquette  to  Ontonagon,  which 
lands  not  having  been  subject  to  selection  under  the  original  grant,  were 
not  made  so  by  the  act  of  forfeiture.  See  Ontonagon  and  Brule  river 
railroad  company  (13  L.  D.,  4(53). 

It  would  seem  that  said  decision  is  conclusive  of  the  case  at  bar,  and 
I  must  therefore  sustain  your  oflBce  decision  and  direct  that  the  com- 
pany's said  indemnity  list  No.  1,  be  ordered  canceled. 


CITIZENSHIP— KXPATRIATION- CONTESTANT. 

Gaby  v,  Thompson. 

The  children  of  a  citizen  of  the  United  States,  thoii|?h  born  in  a  foreign  country,  are 
citizeus  of  the  United  States  by  virtue  of  their  father's  citizenship. 

A  citizen  pf  the  United  States  who,  in  order  to  ]»ractice  his  profession  while  residing 
in  a  foreign  country,  taltcs  an  oath  of  allegiance  to  the  reigning  ruler  thereof, 
without  renouncing  his  own  citizenship,  does  not  thereby  expatriate  himself. 

The  right  of  a  homesteader  to  tile  an  amended  attidavit,  showing  his  qualification  to 
make  entry,  will  not  be  defeated  by  the  pendency  of  a  contest,  wherein  it  is 
apparent  that  the  contestant  is  not  qualified  to  take  the  land  in  the  event  that 
he  Hccures  a  judgment  of  cancellation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 

(J.  I.  n.)  10,  W9i.  (J.  I.  p.) 

The  appeal  of  the  defendant  from  your  office  decision  of  December 
21,  1892,  holdinir  for  cancellation  his  homestead  entry  No.  245,  made 
March  5,  1891,  Olympia,  Washington,  series,  and  embracing  the  N.  i  of 
the  ^\\.  i  of  Sec.  31,  T.  18,  K.  1,  has  been  considered. 


DECISIONS   RELATING   TO    THE   PUBLIC    LANDS.  283 

Nnmeroas  errors  are  assigned,  bat  the  substance  of  the  appellant's 
contention  is  that  your  office  erred,  in  the  decision  appealed  from,  in 
holding  his  homestead  entry  for  cancellation,  on  the  ground  that  he 
was  not  a  citizen  of  the  United  States. 

It  is  shown  by  the  records  that  the  appellant's  father  was  born  in  the 
United  States  in  the  early  part  of  this  century.  That  when  quite  a 
young  man  he  went  to  England;  after  a  firtay  of  some  time  there,  he 
went  to  Italy,  where  a  son,  this  appellant,  was  born  to  him.  Thence  he 
returned  to  England  for  a  short  time,  taking  his  family,  including 
appellant,  with  him.  From  England  he  went  to  New  Zealand,  where 
appellant  grew  to  manhood,  and  lived  until  about  the  age  of  forty, 
wlien  be  came  to  America.  Appellant's  father  never  returned  to  Amer- 
ica, but  died  abroad  rt  an  advanced  age. 

When  h  e  was  about  twenty-one  years  old  appellant  was  admitted  to 
practice  as  an  attorney  at  law  in  the  courts  of  New  Zealand.  The  oath 
required  of  him  at  that  time  included  not  only  the  ordinary  clause  of 
fidelity  to  his  clients'  interests,  etc.,  but  an  oath  of  allegiance  to  the 
British  Queen,  as  well.  After  his  admission  to  the  bar  of  New  Zealand, 
appellant  remained  there  some  nineteen  years,  or  until  about  the  age 
of  forty,  when  he  came  to  Oregon,  and  was  admitted  to  the  bar  of  that 
State  by  the  supreme  court  thereof.  He  practiced  law  in  Oregon  for  a 
time,  when  he  removed  to  the  Territoryof  Washington,  where  he  voted 
at  the  elections  and  was  elected  to  and  held  the  oftice  of  justice  of  the 
peace,  and  was  a  resident  of  said  Teiritory  when  it  was  admitted  to 
the  Union  as  a  State.  These  are  in  substance  the  pertinent  facts  estab- 
lished by  the  record. 

Appellant's  father,  by  virtue  of  his  birth  in  the  United  States,  was 
an  American  citizen.     (Kevised  Statutes,  Sec.  1092.) 

There  is  no  evidence  that  at  the  date  of  appellant's  birth  his  father 
had  any  intention  of  not  returning  to  the  United  States,  or  that  he  had 
expatriated  himself,  or  taken  any  steps  in  that  direction.  Hence  we 
must  conclude  from  the  evidence  before  us  that  at  the  date  of  appel- 
lant's birth  his  father  was  still  an  American  citizen,  and  that,  although 
born  in  a  foreign  country,  appellant  was  a  citizen  of  the  United  States 
by  virtue  of  his  father's  citizenship.  (Kevised  Statutes,  Sec.  1993; 
State  t?.  Adams,  45  Iowa,  99.) 

Did  appellant's  oath  of  allegiance  to  the  British  Queen  expatriate 
him  t  The  form  of  that  oath  is  as  follows — "  I  do  sincerely  promise  and 
swear  thati  will  be  faithful  and  bear  true  allegiance  to  her  majesty  Queen 
Victoria."    (21  and  22,  Vict.,  Chap.  48.) 

The  case  of  Gower  v.  Southern  Pacific  R.  R.  Co.  (Copp's  Public  Land 
Laws,  Vol.  2,  p.  932),  is  a  case  in  point.    It  is  held  in  that  case  that — 

Where  a  citizen  of  the  United  States  dechired  allegiance  to  the  King  of  the  Sand- 
wich iBlanda,  without  renouncing  his  own  government^  held  not  to  he  construed  as 
a  forfeiture  of  the  right  of  American  citizenship ;  and  the  fact  that  he  held  office 
ander  the  foreign  government  is  not  proof  or  act  of  expatriation. 
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The  decision  in  the  Gower  case,  supra,  was  based  on  the  opinion  of 
Attorney-General  George  H.  Williams,  on  the  subject  of  expatriation, 
given  August  30, 1873  (14  Atty.-Gen's  Op.,  295).  In  that  opinion  he 
says — 

Congress  has  made  no  pTOvision  for  the  formal  renunciation  of  citizenship  by  a 
citizen  of  the  United  States,  while  he  remains  in  this  country ;  but  if  such  citizen 
emigrates  to  a  foreign  country,  and  there,  in  the  mode  provided  by  its  laws  or  iu  any 
other  solemn  and  public  manner,  renounces  his  United  States  citizenship,  and  makes 
a  voluntary  submission  to  its  authorities  with  a  bona  fide  intent  of  becoming  a  citizen 
or  subject  there,  I  think  that  the  government  of  the  United  States  should  not  regard 
this  procedure  otherwise  than  as  an  act  of  expatriation. 

''Besidence  in  a  foreign  country,  and  an  intent  not  to  return,  are  essential  ele- 
ments of  expatriation;  but  to  show  complete  expatriation,  as  the  law  now  stands,  it 
is  necessary  to  show  something  more  than  these.  Attorney-General  Black  (9  Opin., 
350)  says  that  expatriation  includes  not  only  emigration  out  of  one's  native  country, 
but  naturalization  in  the  country  adopted  as  a  future  residence.  My  opinion,  how- 
ever, is  that,  in  addition  to  domicile  and  intent  to  remain,  such  expressions  or  acts 
as  amount  to  a  renunciation  of  United  States  citizenship,  and  a  willingness  to  sub- 
mit to  or  adopt  the  obligations  of  the  country  in  which  the  persou  resides,  such  as 
accepting  public  employment,  engaging  in  military  services,  etc.,  may  be  treated  by 
this  government  as  expatriation,  without  actual  naturalization.    Naturalization  is 

without  doubt  the  highest,  but  not  the  only  evidence  of  expatriation 

When  a  citizen  of  the  United  States  goes  abroad  without  intending  to  return,  he 
takes  one  indispensable  step  towards  expatriation;  but  to  effect  a  complete  annihi- 
lation of  all  duties  and  obligations  between  the  government  and  his  native  country 
and  himself,  which  expatriation  implies,  it  is  necessary  that  he  should  become  a  rt>8- 
ideut  in  some  foreign  country,  with  an  intent  to  remain  there,  superadded  to  which 
there  must  be  acts  in  the  direction  of  becoming  a  citizen  or  subject  of  such  foreign 
country,  amonnting  at  least  to  a  renunciation  of  United  States  citizenship. 

In  the  Gower  case  the  oath  of  allegiance  was  taken  to  aid  Gower  in 
prosecuting  his  busiTiess  as  a  merchant.  In  the  case  at  bar  appellant 
took  the  oath  of  allegiance  to  the  British  Queen  in  order  to  enable  him 
to  practice  his  profession.  It  was  held  in  the  Gower  case  that  because 
he  did  not  renounce  his  American  citizenship  the  oath  of  allegiance 
taken  by  him  did  not  expatriate  him.  In  the  case  at  bar  appellant 
was  not  required  to  and  did  not  renounce  his  American  citizenship, 
and  hence,  by  parity  of  reasoning,  did  not,  by  taking  that  oath,  expa- 
triate himself.  It  follows,  therefore,  on  the  authority  of  the  Gower 
case,  that  at  the  date  of  making  the  homestead  entry  in  question 
appellant  was  an  American  citizen,  and  in  that  respect  a  qualilied 
entryman.  This  conclusion  removes  the  necessity  of  considering  the 
question  of  "  collective  naturalization,"  raised  in  the  case. 

It  is  further  urged  by  the  appellee  that  appellant  is  disqualified  to 
make  said  entry,  because  of  the  fact  that  prior  to  the  date  of  makinff 
the  entry  in  question  he  had  made  another  homestead  entry,  which  he 
relinquished  for  a  valuable  consideration,  and  that  he  therefore  could 
not  be  heard  to  say  that  he  had  derived  no  benefit  from  the  homestead 
law. 

The  second  section  of  the  act  of  March  2,  1889  (26  Stat.,  854),  pro- 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  285 

vides  in  general  terms  that  any  person  who  has  heretofore  made  a 
homestead  entry  and  who  has  not  perfected  title  thereander,  may  make 
another  homestead  entry,  but  that  this  right  shall  not  apply  to  persons 
who  perfect  title  to  lands  ander  the  pre-emption  or  homestead  laws 
already  initiated.  The  circular  of  March  8, 1889  (8  L.  D.,  314),  provides 
that  persons  applying  to  make  a  second  homestead  entry  ander  said 
section  two  shall  make  an  affidavit  <' designating  the  entry  formerly 
made,  by  description  of  the  land,  number  and  date  of  entry,  or  other 
sufficient  data,  that  it  was  made  prior  to  the  date  of  said  act,  and  also 
that  he  has  not  since  perfected  a  pre-emption  or  homestead  title  ini- 
tiated prior  to  that  date.''  Appellant  has  filed  an  affidavit,  as  he  claims, 
in  compliance  with  that  circular.  In  his  said  affidavit,  after  describ- 
ing the  land,  and  the  number  and  date  of  his  former  homestead  entry, 
he  says,  "  and  the  same  was  canceled  upon  his  relinquishment  April 
27, 1886,  and  that  he  never  received  any  benefit  from  said  entry,  nor 
perfected  title  to  the  tract  embraced  in  said  entry  nor  to  any  other 
tract  under  the  homestead  law." 

The  above  does  not  comply  with  the  provisions  of  section  two  of  the 
act  of  Marcli  2, 1889,  nor  with  the  instructions  of  March  8,  aupra^  in 
that  there  is  no  affirmative  showing  that  he  has  not  since  the  passage 
of  said  act  perfected  title  under  the  pre-emption  law,  on  a  right  initi- 
ated prior  to  the  passage  of  said  act.  The  question  now  arises,  can  the 
affidavit  in  question  be  amended  so  as  to  cover  the  defect  mentioned — 
provided  the  facts  warrant  it — ^in  the  presence  of  an  alleged  adverse 
claim.  But  in  the  case  at  bar  there  is  no  adverse  claim,  so  far  as  the 
]>laintifl:'  is  concerned,  notwithstanding  his  position  as  contestant. 
While  the  rule  of  this  Department  is  that  it  will  not  pass  on  the  ques- 
tion of  who  is  entitled  to  make  an  entry,  or  to  exercise  the  preference 
rightthereof  until  that  question  is  presented,  yet 'it  has  the  right  to 
avail  itself  of  all  pertinent  facts  in  the  record  for  the  protection  of  the 
government,  which  is  a  party  to  all  these  transactions,  and  it  is  in  evi- 
dence from  the  plaintiff  himself  that  he  is  the  owner  of  211  acres  of 
land,  and  hence  is  not  a  qualified  entry  man  (act  of  March  3, 1891,  Sec. 
5, 26  Stat.,  1095),  and  therefore  can  assert  no  claim  adverse  to  the 
defendant. 

Your  office  decision  of  December  21, 1892,  supra^  is  therefore  modified 
as  follows:  You  will  direct  the  local  office  to  notify  the  appellant  that 
he  will  be  allowed  fifteen  days  from  the  date  of  receipt  of  notice  hereof,  in 
which  to  file  an  amended  affidavit,  covering  the  defect  indicated;  that 
if  such  affidavit  is  not  filed  in  the  local  office  within  the  time  named, 
said  homestead  entry  No.  246  is  to  be  canceled,  and  entry  of  the  land 
permitted  by  the  first  qualified  entryman.  Should  the  affidavit  be 
filed  within  the  time  named,  it  is  to  be  transmitted  to  your  office,  and 
if  found  sufficient,  you  will  dismiss  appellee's  contest  and  protest, 
approve  appellant's  final  proof,  if  found  to  be  regular,  and  pass  the 
same  to  patent.    Should  said  affidavit  be  found  not  to  comply  with 
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the  requirements  of  the  act  of  March  2,  1889,  supra^  yon  will  proceed 
as  thoagh  the  af&davit  had  not  been  filed  within  the  time  named,  as 
above  directed. 


ACCOUNTS— REPAYMENT— AUTHORITY  OF  FIRST  COMPTROLLER. 

Calvin  A.  Stanfield. 

The  First  Comptroller  of  the  Treasary  may  refuse  to  pass  an  account  for  repayment, 
if  he  is  of  the  opinion  that  the  proof  required  by  law  has  not  been  made,  though 
the  proof  submitted  may  be  deemed  sufficient  by  the  Department. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  10^  1894.  (G.  C.  E.) 

On  March  14, 1894,  the  Department  passed  upon  the  application  of 
Calvin  A.  Stanfield,  and  concurred  in  the  recommendation  of  your 
office  for  the  rei)ayment  to  him  of  the  purchase  money  paid  on  his 
entry  of  the  NE.  J  NB.  i.  Sec.  17,  T.  9  S.,  E.  10  W.,  Little  Eock,  Arkan- 
sas, as  per  certificate  No.  8608,  issued  July  23,  1857. 

It  appears  that  StanfiekVs  entry  was  canceled  November  24, 1860, 
because  the  laud  covered  thereby  was  embraced  in  a  prior  patented 
swamp  selection  of  the  State  of  Arkansas. 

It  thus  appearing  that  the  land  was  "erroneously  sold,"  your  office 
on  March  26, 1894,  certified  the  account  to  the  First  Comptroller  of  the 
Treasury  Department  (Eeport  No.  58,  316)  for  forty  dollars. 

On  April  17,  1894,  the  Comi)troller  addressed  a  communication  to 
your  office  calling  attention  to  the  fact  that  "  No  proof  of  loyalty  accom- 
panies the  papers,"  and  that  section  3480  of  theEevised  Statutes  "pro- 
hibits the  payment  of  all  such  accounts  or  claims  arising  prior  to  April 
13, 1861,  without  such  proof." 

The  Department,  in  a  letter  dated  June  30, 1894  (Misc.  L.  and  E.  No. 
287,  p.  440),  addressed  to  the  Secretary  of  the  Treasury,  dissented  firom 
the  opinion  of  the  Comptroller,  and  suggested  if  that  officer  still  adhered 
to  his  opinion,  that  the  legal  question  involved  might  be  submitted  to 
the  Attorney  General  for  an  opinion. 

I  am  now  in  receipt  of  a  letter  from  the  Comptroller  dated  July  13, 
1894,  by  reference  from  the  Secretary  of  the  Treasury,  declining  to  pass 
the  account,  for  reasons  theretofore  given  by  him.  The  Comptroller 
is  only  authorized  to  countersign  such  warrants  as  are  "authorized  by 
law."  He  has  the  undoubted  authority,  therefore,  to  refuse  the  pay- 
ment of  a  claim  or  demand  when  he  is  of  opinion  that  the  proof 
required  by  law  has  not  been  made,  although  the  sufficiency  of  that 
proof  has  been  favorably  passed  upon  by  other  officers  of  the  govern- 
ment specially  charged  with  those  duties. 

The  papers  are  therefore  returned,  and  you  will  call  upon  Mr.  Stan- 
field  to  furnish  the  proof  required. 
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HOMESTEAB  BNTRY— MINING  CLAIM-CONFLICT. 

Winters  et  al,  v.  Bliss. 

The  failure  of  mineral  claimants  to  comply  with  a  departmental  order,  and  show  by 
sarvey  the  extent  of  an  alleged  conflict  with  an  agricultural  entry,  warrants  the 
eonoluaion,  in  the  disposition  of  said  entry,  that  no  such  conflict  exists. 

ISecreiary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  10, 1894.  (P.  W.  0.) 

In  departmental  decision  of  Jaouary  14,  1892  (14  L.  D.  59),  the  mat- 
ter of  the  alleged  conflict  of  certain  mineral  claims  with  homestead 
entry  made  by  David  F.  Bliss,  on  October  21, 1882,  covering  the  N.  ^ 
NW.  i,  SB.  J  NW.  J  and  lot  2,  Sec.  17,  T.  6  S.,  E.  13  E.,  Hailey  land 
district,  Idaho,  was  considered,  and  it  was  held  that  the  evidence 
offered  to  show  the  location  of  said  conflict  is  conflicting;  further,  that 
the  boundaries  of  said  mineral  claims  were  not  well  known  or  identified. 
For  the  purpose  of  determining  whether  any  conflict  existed  on  the 
part  of  the  Eureka,  Ontario,  New  York  Bar  and  Smith  and  Justice 
Mines  with  the  land  covered  by  the  entry  by  Bliss,  it  was  directed  in 
said  departmental  decision  that  the  mineral  claimants  should  be 
required,  within  sixty  days  after  notice,  to  have  said  mining  claims 
surveyed  so  as  to  mark  the  boundaries,  distances,  and  courses  of  the 
same  as  required  by  the  mining  laws,  instead  of  having  a  segregated 
survey  of  the  homestead  entry  made  at  the  expense  of  the  homestead 
claimant. 

I  am  now  in  receipt  of  your  letter  of  December  20,  1893,  from  which 
it  appears  that  due  notice  was  given  the  mineral  claimants  of  the 
requirement  under  said  departmental  decision  in  the  matter  of  mark- 
ing out  the  claims  under  the  mining  laws,  in  order  to  determine 
whether  there  was  any  conflict  with  the  entry  by  Bliss,  and  if  so,  the 
extent  of  such  conflict,  and  that  they  have  declined  to  make  the  sur- 
vey necessary  for  this  purpose. 

Your  said  letter  further  reports  that  on  May  0, 1893,  the  local  officers 
issued  final  homestead  entry  No.  476  for  the  whole  of  the  land  embraced 
in  Bliss'  original  entry  and  the  matter  is  presented  to  this  Department 
for  further  instructions. 

The  mineral  claimants  havinji^  alleged  that  a  conflict  existed  witlt 
the  entry  of  Bliss,  which  was  of  land  returned  as  agricultural,  it  was 
required  that  they  establish  the  extent  of  the  conflict  in  accordance 
with  directions  given  in  the  departmental  decision  before  referred  to. 
Having  failed  to  make  the  survey  as  required,  it  must  be  considered 
for  the  purposes  of  disposing  of  Bliss'  entry,  that  no  conflict  exists, 
and  the  action  of  the  local  officers  under  the  circumstances,  in  issuing 
a  final  entry  to  the  whole  of  the  land  claimed  by  Bliss  was  proper,  and, 
if  the  same  is  otherwise  regular,  will  be  passed  to  patent. 
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MissouBi  Kansas  and  Texas  Ey.  Co.  v.  Tboxell. 

Motion  for  review  of  departmental  decision  of  July  26, 1893|  17  L. 
D,,  122,  denied  by  Secretary  Smith,  October  10, 1894. 


bbs  jc7dicata-sbcond  homestbab  jsstrt. 

Miller  v.  Sebastian. 

The  faoi  thai  the  validity  of  an  entry  is  res  judicata  bo  far  as  the  General  Land  Office 
is  concerned  will  not  preclude  the  consideration  of  aach  question  by  the  Secre- 
tary of  the  Interior. 

The  right  to  make  a  second  homestead  entry  under  section  7,  act  of  February  13, 
1891,  may  be  exercised  by  one  whose  first  entry  was  made  prior  to  the  passage 
of  said  act,  and  relinquished  subsequently  thereto  in  the  settlement  of  a  contest. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  L  H.)  10, 1894.  (O.  W.  P.) 

I  have  considered  the  appeal  of  Joseph  H.  Miller  from  your  oflBce 
decision  of  Jannary  13, 1893,  dismissing  his  contest  against  the  home- 
stead entry  of  George  M.  Sebastian  for  the  SW.  J  of  Sec.  23,  T.  12  F., 
E.  4  E.,  Oklahoma  land  district,  Oklahoma  Territory. 

On  the  day  of  trial  before  the  local  officers,  the  attorney  for  the  claim- 
ant moved  to  dismiss  the  contest  for  the  following  reason, 

that  the  complaint  filed  therein  fails  to  state  a  cause  of  action,  the  records  of  this 
office  showing  that  said  entry  was  made  after  being  passed  upon  by  the  Commis- 
sioner of  the  General  Laud  Office,  and  that  the  same  is  res  judicata. 

The  local  officers  sustained  the  motion  and  dismissed  the  contest. 

It  appears  from  the  record  that,  on  September  28,  1891,  the  claimant 
herein  filed  an  application  to  make  a  second  entry  for  the  land  in  ques- 
tion. The  local  officers  rejected  his  application.  He  appealed  to  yoar 
office,  and  filed  an  affidavit  alleging  that  April  25, 1889,  he  made  home- 
stead entry  for  the  SW.  J  of  Sec.  22,  T.  12  N.,  R.  3  B.;  that  he  estab- 
lished his  residence  on  said  tract  in  good  faith,  and  expended  thereon 
in  permanent  and  valuable  improvements  about  $1200;  that  August  2, 
1889,  his  claim  was  contested  by  J.  R.  Barrows;  that  for  the  purpose 
of  compromise,  and  for  that  purpose  only,  he  relinquished  said  tract  to 
the  United  States,  receiving  from  the  said  contestant  less  than  he  had 
expended  in  his  improvements  on  the  tract,  and  in  defending  the  suit. 
April  27,  1892,  your  office  reversed  the  decision  of  the  local  officers, 
and  ordered  that  his  application  should  be  allowed.  Sebastian  there- 
upon made  the  homestead  entry  now  in  contest. 

June  9, 1892,  Miller  filed  his  affidavit  of  contest,  charging: 

That  George  M.  Sebastian,  on  May  4, 1892,  made  homestead  entry  No.  4215,  at  the 
Oklahoma  City  land  office,  upon  the  SW.  i  of  Sec.  23,  T.  12  R.  4  E.,  I.  M.,  which  said 
homestead  entry  was  made  upon  the  order  of  the  Commissioner  of  the  General  Land 
Office  at  Washington,  as  shown  by  said  Commissioner's  letter  to  the  register  and 
receiver  of  the  local  land  office  at  Oklahoma  City,  of  date  April  27,  1892. 


DECISIONS  RELATING  TO   THE  PUBLIC  LANDS.  289 

That  said  homestead  entry  is  void  in  law  foi  the  following  reasons,  to  wit : — ^Upon 
April  25, 1889^  said  George  M.  Sebastian  made  homestead  entry  No.  108,  at  Guthrie 
local  land  office,  upon  the  S W.  i  of  See.  22,  T.  12  R.  3  W.,  the  same  being  a  part  of 
the  lands  opened  to  settlement  by  the  proclamation  of  the  President,  of  date  of 
March  23, 1889. 

Upon  Au^st  — ,  1889,  John  R.  Barrows  liled  in  the  land  office  at  Guthrie  an  affi- 
davit of  contest  against  the  last  named  homestead  entry  of  said  George  M.  Sebastian, 
charging  that  the  said  George  M.  Sebastian  did  after  March  2, 1889,  and  before  noon 
of  April  22, 1889,  enter  upon  and  occnpy  parts  of  the  lands  described  in,  and  declared 
open  to  settlement  by  the  proclamation  of  the  President.  On  said  contest  affidavit 
a  hearing  was  commenced  before  the  register  and- receiver  at  Oklahoma  City,  O.  T., 
and  progressed  for  some  days,  when  the  same  was  compromised,  and  John  R.  Bar- 
rows paid  the  said  George  M.  Sebastian  the  sum  of  one  thousand  dollars,  which  was 
accepted  by  said  peorge  M.  Sebastian;  and  he  did,  on  June  8, 1891,  execute  a  relin- 
quishment to  the  United  States  for  said  SW.  i  of  Sec.  22,  T.  12  R.  8  W.,  and  filed 
the  same  in  the  United  States  land  office  at  Oklahoma  City,  and  his  said  homestead 
entry  No.  108  was  cancelled  by  said  relinquishment;  and  on  the  same  day  said  John 
R.  Barrows  made  his  homestead  entry  No.  570,  (Oklahoma  Series)  upon  said  SW. 
i  of  Sec.  22,  T.  12  R.  3  W. 

Thereupon,  on  the  4th  day  of  May,  1892,  said  George  M.  Sebastian  made  his  said 
homestead  entry  No.  4215,  as  before  stated. 

The  ground  of  the  decisiou  of  your  office  affirming  the  action  of 
the  local  officers  is,  that  your  office  decision  of  April  27, 1892,  is  res 
judicata: 

That  where  the  office  has  rendered  a  decision  on  a  certain  state  of  facts,  it  should 
not  again  be  called  on  to  pass  judicially  on  the  same  entry,  unless  different  alle- 
gations be  had. 

Even  if  it  should  be  admitted  that  the  legality  of  Miller's  entry  is 
res  judicata  so  far  as  your  office  is  concerned,  it  cannot  be  doubted  that 
the  case  should  be  considered  by  the  Secretary  of  the  Interior,  and  if 
the  entry  be  found  to  be  illegal,  it  is  his  right  and  duty  to  direct  its 
cancellation.  Lee  v.  Johnson  (116  XJ.  S.,  48) ;  Oharles  W.  Fiikins  (5  L. 
D.,  49) ;  Puget  MiU  Company  (7  L.  D.,  301). 

It  is  therefore  necessary  to  consider  the  question  raised  by  the  con- 
test, namely:  Was  Sebastian  qualified,  under  the  7th  section  of  the 
act  of  February  13, 1891  (26  Stat.,  758),  to  make  his  second  homestead 
entry! 

It  is  contended  by  counsel  for  contestant  that  Sebastian  is  not  pro- 
tected by  said  act.  But  clearly  he  is.  The  land  covered  by  his  second 
entry,  lying  within  the  territory  ceded  by  the  Sac  and  Fox  Nation  and 
the  Iowa  tribe  of  Indians,  falls  within  section  7  of  said  act,  which  pro- 
vides that  these  lands: 

Shall  be  disposed  of  to  actual  settlers  only,  under  the  provisions  of  the  homestead 
laws,  except  section  2301,  which  shall  not  apply :  •  •  •  •  and  any  person  other- 
wise qualified,  who  has  attempted  to,  but  for  any  cause  failed  to,  secure  a  title  in 
fee  to  a  homestead  under  existing  law,  •  •  •  •  shall  be  qualified  to  make  a  home- 
stead entry  upon  any  of  said  lands. 

The  evident  meaning  of  this  is,  that  one  who  has  made  an  entry 
prior  to  the  passage  of  the  act,  and  has  not  perfected  it,  whether  before 
or  after  the  passage  of  the  act,  shall  be  entitled  to  a  second  entry;  but 
1801— VOL  19 19 


290  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

if  the  original  entry  was  made  after  the  passage  of  the  act,  a  second 
entry  cannot  be  made.  It  is  the  time  of  making  the  first  entry,  not  of 
failure  to  secure  title,  that  controls  the  right  to  make  a  second  entry. 

This  is  the  interpretation  put  upon  the  act  of  March  2,1889,  (25  Stat., 
980)  which  is  ipsissimis  verbis  of  the  act  under  consideration,  in  the 
general  circular  of  the  Department  of  February  6, 1892,  pp.  16  and  39, 
referred  to  in  the  Departmental  circular  of  September  18, 1891,  as  opera- 
tive in  relation  to  these  lands.  See  also,  Joseph  B.  Baldwin  (15  L.  D., 
374). 

I  am  consequently  of  opinion  that  the  contest  was  properly  dismissed, 
and  the  decision  of  your  office  is  affirmed. 


State  of  Obegon. 


Motion  for  review  of  departmental  decision  of  March  21, 1894, 18  L. 
D.,  245,  denied  by  Secretary  Smith,  October  10, 1894. 


OKLAHOMA  TOWK8ITE— TOWN  LOTS-OCCUPANCT. 

Benson  v.  Hunter. 

An  ''  oocapant "  as  the  word  is  used  in  the  act  of  May  li,  1890,  means  one  who  is  in 
open,  ezclusive,  and  adyeise  possession^  nnder  a  claim  of  ownership,  and  the 
possession  in  such  case  mnst  be  notorious  and  nnequivocal,  carrying  with  it 
sacb  recognized  marks  of  ownership  as  will  serve  to  notify  all  comers  that 
another  <5laims  the  most  complete  interest  therein  then  ayaila]>le. 

The  occupancy  required  by  said  act  must  be  in  good  faith,  either  for  the  purpose  of 
residence,  or  for  conducting  some  sort  of  legitimate  business  thereon. 

After  occupancy  once  begins,  and  actual  possession  of  the  lot  is  acquired,  it  must  be 
maintained  up  to  the  date  of  entry  by  the  townsite  trustees. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  lOj  1894. 

I  have  considered  the  appeal  of  Bobert  A.  Benson  from  year  offtce 
decision,  dated  February  26, 1894,  awarding  lot  6,  block  15,  in  the  town 
of  Korman,  Oklahoma,  to  A.  T.  Hunter. 

The  record  shows  that  on  August  30, 1890,  the  townsite  trustees, 
board  No.  4  of  Oklahoma^  made  entry  of  the  land  embracing  said  lot, 
under  the  act  of  May  14, 1890,  (26  Stat,  109).  Robert  A.  Benson  and 
A.  T.  Hunter  are  both  claimants  for  said  lot.  A  hearing  was  had  before 
the  board  of  townsite  trustees  No.  4,  at  which  the  parties  appeared  and 
submitted  their  testimony.  The  board  rendered  a  decision  on  the  11th 
day  of  December,  1890,  in  which  it  held  that  Hunter  is  entitled  to  a 
deed  for  the  lot.  One  member  of  the  board  filed  a  dissenting  opinion, 
in  which  he  held  that  it  should  be  awarded  to  Benson. 

Benson  appealed  to  your  office,  which,  on  the  26th  day  of  February, 
1894,  affirmed  the  judgment  of  the  board,  awarding  the  lot  in  question 
to  Hunter. 
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i'rom  your  office  decision  Benson  appeals. 

Both  of  the  parties  to  this  controversy  claim  the  lot  in  controversy, 
by  reason  of  alleged  occupancy  thereof.  The  facts  disclosed  by  the 
record  and  testimony  in  the  case,  upon  which  their  claims  must  be 
decided,  are  substantially  as  follows:' 

As  to  Benson's  claim,  it  appears  that  he  went  on  said  lot  on  the  24th 
day  of  April,  1889,  and  drove  a  stake  into  the  ground,  on  which  he 
wrote  a  statement  that  he  claimed  the  lot,  and  signed  his  name  to  it. 
Soon  afterwards,  he  procured  about  a  half  of  a  wagon  load  of  rock,  and 
put  it  in  the  shape  of  a  foundation  for  a  house;  all  of  which  cost  him 
some  $5  or  96. 

About  May  6, 1889,  he  transferred  his  claim  to  his  sister,  oneKempie 
Benson,  who  resided  in  the  State  of  Indiana,  and  never  became  a  resi- 
dent of  the  town  of  Norman,  or  the  Territory  of  Oklahoma.  Benson 
caused  the  lot  to  be  registered  with  the  provisional  town  authorities, 
recognized  by  most  of  the  people  of  the  town  of  Norman,  in  the  name 
of  Kempie  Benson,  and  after  the  transfer  to  her^  he  nailed  a  few  boards 
on  the  fence  posts  he  had  set  in  the  ground  on  the  lot,  before  the  trans- 
fer to  her. 

Benson  testified  that  in  June,  1889,  his  sister  sold  and  transferred 
the  claim  back  to  him,  by  assigning  to  him  the  certificate  of  registra- 
tion issued  by  the  said  town  authorities  in  her  name.  The  testimony, 
however,  shows  that  as  late  as  October  23, 1889,  Benson  represented  to 
Hunter  that  his  sister,  Kempie  Benson,  was  at  that  time  claiming  to  be 
the  original  occupant  of  the  lot,  for  on  that  date  he  gave  to  Hunter  a 
written  notice  signed  "Kempie  Benson  by  B.  A.  Benson'^,  in  which 
Hunter  was  notified  that  she  was 

the  original  occapant  of  lot  No.  6,  block  15,  in  the  town  of  Norman.  That  I  placed 
valuable  improyements  thereon  at  the  tim6  of  my  occupancy.  That  I  have  never 
reliDqnished  or  sold  my  right  thereto.  That  a  part  of  my  said  improvements  remain 
on  ftaid  lot,  and  that  I  shall,  at  the  proper  time,  and  before  the  proper  tribunal,  ask 
for  a  deed  to  said  lot.  That  I  claim  the  sum  of  $10  per  month  f^m  you,  rental  for 
the  wrongful  detention  of  the  same,  from  this  date,  October  23, 1889. 

As  to  Hunter's  claim,  it  appears  that  about  the  1st  of  July,  1889, 
one  Brown  went  on  the  lot  and  tx)re  down  the  fence,  and  appropriated 
the  rock  put  there  by  Benson;  built  a  dwelling  house  on  it,  which  was 
occupied  by  a  tenant  of  his  until  about  the  1st  of  August,  1889,  when 
be  sold  it  and  his  claim  to  the  lot  to  Hunter  for  the  sum  of  (90. 
Hunter  had  his  claim  registered  with  said  town  authorities,  and  he 
took  x>ossession  of  the  house  on  said  lot  immediately  after  he  purchased 
it,  aud  continued  in  the  actual  possession  of  it  up  to  the  date  of  hearing. 
He  was  residing  on  the  lot,  and  had  the  exclusive  peaceable  possession 
of  it  at  the  date  the  townsite  board  made  entry  of  the  tract,  of  which 
it  was  a  part. 

Section  one,  of  the  act  of  May  14, 1890,  supra j  provides  that  entries 
for  town  sites  may  be  made  by  a  board  of  trustees,  "  for  the  several 
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use  and  benefit  of  the  occupants  thereof",  under  regulations  to  be  pro- 
vided by  the  Secretary  of  the  Interior. 
Section  two  of  said  act  provides  that: 

In  the  exeontion  of  sach  trust,  and  for  the  purposes  of  the  conveyance  of  title  by 
said  trustees,  any  certificate,  or  other  paper  evidence  of  claim,  duly  issued  by  the 
authority  recognizod  for  such  purpose,  by  the  people  residing  upon  any  town  site, 
the  subject  of  entry  hereunder,  shall  be  taken  as  evidence  of  the  occupancy  by  the 
holder  thereof  of  the  lot  or  lots  therein  described,  except  that  where  there  is  an 
adverse  claim  to  said  property,  such  certificate  shall  only  he  prima  facte  evidence  of 
the  claim  of  occupancy  of  the  holder. 

At  the  times  the  respective  certificates  were  issued  to  Miss  Benson 
and  Hunter,  the  town  of  Korxnan  was  not  incorporated;  there  had  been 
no  territorial  legislature  in  that  Territory;  there  was  no  judge  of  the 
county  court  for  the  county  in  which  the  land  is  situated,  as  required 
by  sections  2387  and  2388,  of  the  Revised  Statutes,  under  which  sec- 
tion 13,  of  the  act  of  March  2,  1889,  (25  Stat,  980-1005)  empowered  the 
Secretary  of  the  Interior  to  permit  entry  of  lands  for  towusites;  not- 
withstanding the  apparent  want  of  lawful  authority  on  the  part  of  the 
so-called  provisional  town  authorities  of  Kornmn  to  pass  ordinances 
generally,  and  prescribe  penalties  for  their  violation,  it  is  quite  clear 
that  Congress  recognized  the  authority  of  such  organizations  in  the 
matter  of  issuing  certificates  to  claimants  of  lots  in  such  town,  by  mak- 
ing a  rule  of  evidence,  applicable  to  certificates,  duly  issued  by  the 
recognized  authority,  whereby  such  certificate  must  be  taken  as  some 
evidence  of  the  occupancy  of  the  holder  thereof,  of  the  lot  or  lots 
described  in  the  certificate,  but  where  there  is  an  adverse  claim  to  such 
lot,  the  certificate  "  shall  only  be  prima  fade  evidence  of  the  claim  o 
occupancy  of  the  holder."  In  this  case,  each  of  the  claimants  claims 
under  a  certificate  issued  by  the  recognized  town  authorities,  as  well 
as  occupancy  of  the  lot,  Benson  claiming  under  one  issued  to  his  sister, 
and  Hunter  claiming  under  a  later  one  issued  to  him.  There  is  noth- 
ing in  the  record  or  testimony  tending  to  show  that  Hunter's  certificate 
was  issued  through  a  mistake,  on  the  part  of  the  authorities  issuing,  or 
that  it  was  procured  by  any  fraud  on  the  part  of  Hunter;  as  his  was 
issued  after  the  one  to  Kempie  Benson  had  been  issued,  it  seems  reas- 
onable to  presume  that  the  authorities  found  that  she  had  abandoned 
whatever  claim  she  had  to  the  lot  before  Hunter's  certificate  was  issued, 
and  in  that  case  Hunter's  certificate  would,  under  the  law,  only  be 
prima  facie  evidence  of  his  claim  of  occupancy. 

In  your  oflitic  decision,  an  occupant  is  defined  to  be: 

One  who  is  in  open,  exclusive^  and  adverse  possession,  under  a  claim  of  ownership, 
and  such  possession  must  be  notorious  and  unequivocal,  carrying  with  it  such  recog- 
nized marks  and  evidences  of  ownership  as  wiU  serve  to  notify  aU  comers  that 
another  claims  the  most  complete  interest  therein,  then  available. 

I  think  that  this  definition  is  sufficiently  clear  and  full  to  cover  cases 
arising  under  the  act  in  question ;  however,  each  that  may  arise  should 
be  determined  on  its  own  peculiar  facts.    After  such  occupancy  begins, 
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and  the  actual  possession  of  the  property  is  acquired  by  the  claimant, 
in  order  to  be  available  as  a  foundation  on  which  to  rest  a  claim,  it 
must  be  maintained  up  to  the  date  of  entry  by  the  townsite  trustees. 
Primarily,  the  entry  for  a  townsite  is  made  by  the  trustees,  *<for  the 
several  use  and  benefit  of  the  occupants  thereof",  which  must  mean 
good  faith  occupancy  of  the  lot  or  lots,  either  for  the  purpose  of  resi- 
dence, or  for  conducting  some  sort  of  legitimate  business  thereon,  such 
as  a  store,  shop,  ofQce,  bank,  factory,  etc.  A  mere  colorable  occupancy, 
for  the  purpose  of  speculating  in  the  lot  or  lots,  is  not  such  an  occu- 
pancy as  would  warrant  the  trustees  in  allowing  such  claimant  to  pur- 
chase as  an  occupant.  It  is  quite  clear  that  a  good  faith  occupant  is 
not  necessarily  required  to  actually  occupy  the  property  in  person ;  he 
may  do  so  by  a  tenant  or  agent.    Berry  v,  Corette  (16  L.  D.,  210). 

The  acts  of  Benson  in  doing  what  he  did  on  the  lot  in  question  may 
have  been  sufficient  to  have  initiated  such  an  occupancy  as  the  law 
requires,  but  whatever  rights  he  acquired  thereby,  he  surrendered  or 
abandoned  when  he  made  the  transfer  to  his  sister,  who  was  not  an 
actual  or  constructive  occupant  of  the  lot,  for  she  was  a  non-resident, 
and  the  nailing  of  a  few  boards  on  the  fence  posts,  which  Benson  testi- 
fied he  did  for  her,  was  not  sufficient  to  constitute  her  an  occupant  by 
her  agent,  especially  in  the  face  of  an  adverse  claim.  Benson,  there- 
fore, acquired  no  right  by  the  alleged  re-transfer  of  the  right  of  occu- 
pancy to  him  by  his  sister,  for  she  had  no  such  right  to  convey. 

Brown's  acts  in  going  on  to  the  lot,  and  doing  what  he  did,  at  a  time 
when  it  was  not  in  fact  occupied — after  it  had  been  abandoned — was 
not  such  a  trespass  as  would  prevent  his  right  as  an  occupant,  attach- 
ing to  the  property.  Hunter's  occupancy  should  be  considered  inde- 
pendently of  the  acts  of  Brown,  for  he  bought  the  house  and  paid  for 
it,  and  went  into  the  possession  of  it  at  a  time  when  Benson  was  not 
claiming  possession,  and  after  Benson  had  surrendered  and  transferred 
all  his  rights  to  the  property,  Hunter's  occupancy  was  lawful,  and  it 
was  continued  up  to  the  date  of  entry  of  the  land  by  the  trustees. 

I  concur  in  the  conclusion  readied  in  the  decision  appealed  from,  and 
it  is  accordingly  affirmed. 


Egert  v.  Jones. 


Motion  for  review  of  departmental  decision  of  February  12, 1894, 18 
li.  D.,  55,  denied  by  Secretary  Smith,  October  10, 1894. 
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PRACTICE— APPKAL— REVIEW— REHEARING. 

Schweitzer  v.  Milliard  et  al. 

The  provisions  of  RdIo  79  of  Practice  can  only  be  invoked  on  behalf  of  a  litigant 
who  has  himself  filed  a  motion  for  review. 

A  cause  will  not  be  remanded,  on  application  for  rehearing,  for  the  purpose  of  inquir- 
ing into  charges  of  abandonment  subsequent  to  a  final  decision  of  the  Depart- 
ment, though  such  charges  may  form  the  proper  basis  for  a  new  contest. 

Secretary  Smith  to  the  CommiasioTier  of  the  General  Land  Office^  October 
(J.  I.  H.)  10, 1894.  (W.  F.  M.) 

A  short  account  of  the  proceedings  heretofore  had  in  this  case  is 
necessary  to  the  orderly  consideration  and  disposition  of  the  matters 
now  pending  therein. 

The  land  in  controversy  is  lot  1  of  section  35,  and  the  NW.  ^  of  sec- 
tion 36,  township  36  K,  range  6  E.,  of  the  district  of  Wausau,  Wiscon- 
sin, and  was  withdrawn  for  reservoir  purposes  by  executive  proclama- 
tion of  April  5, 1881,  and  restored  to  the  public  domain  by  the  act  of 
Congress  of  June  20, 1890,  26  Stat.,  169,  to  take  effect  as  to  homestead 
entries  on  December  20, 1890. 

On  December  20, 1890,  Lonson  Hilliard  made  homestead  entry  of  lot 
1,  section  35,  and  the  N.  ^  of  the  NW.  ^  of  section  36;  and  on  January 
12,1891,  January  7,  1891,  and  January  8,  1891,  Philip  Schweitzer, 
Jacob  Lutz  and  Edward  Houlehan  filed  applications,  respectively,  to 
make  homestead  entry  of  the  N.W.  J  of  section  36,  each  alleging  set- 
tlement on  December  20, 1890. 

A  hearing  having  been  had  before  the  local  officers,  they  held  Hil- 
liard's  entry  for  cancellation,  and  that  Schweitzer,  Lutz  and  Houlehan 
were  equally  entitled  to  make  entry  of  the  NW.  J  of  section  36. 

On  appeal  to  your  oifice  the  recommendation  of  the  register  and 
receiver  was  affirmed  as  to  the  cancellation  of  Hilliard's  entry,  but 
Houlehan's  application  was  denied,  and  the  land  was  directed  to  be 
disposed  of  to  the  highest  bidder  as  between  Schweitzer  and  Lutz. 
Billiard  filed  a  motion  for  review,  and  that  being  denied,  he  brought 
the  case  on  appeal  to  this  Department.  Houlehan  also  appealed,  but 
on  motion  of  Schweitzer  his  appeal  was  dismissed  as  having  been  filed 
out  of  time. 

The  matters  and  things  in  issue  having  been  then  and  there  fully  con- 
sidered, this  Department  rendered  a  decision  on  February  12, 1894,  in 
all  respects  affirming  the  decision  of  your  office.  L.  and  K.  !No.  279,  p. 
440. 

On  April  6, 1894,  Edward  Houlehan  filed  in  the  local  office  a  motion 
for  review,  and  on  April  21,  1894,  Lonson  Hilliard  filed  a  motion  for 
rehearing.  These  motions  will  be  considered  and  disposed  of  in  the 
order  of  the  dates  of  their  filing. 
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Hoalehan,  in  his  motion,  complains  of  tlie  action  of  this  Department 
in  dismissing  his  appeal,  contending  that  the  time  between  the  filing  of 
Hilliard's  motion  for  rehearing  in  your  ofllce  on  August  22, 1892,  and 
the  notice  of  a  decision  upon  that  motion  should  be  excluded  in  com  put* 
ing  the  time  allowed  him  for  appeal.  Practice  rule  79,  upon  which  he 
relies  for  relief^  according  to  my  construction  of  its  object,  can  only  be 
invoked  in  behalf  of  a  litigant  who  has  himself  filed  a  motion  for  review, 
and  not  for  the  benefit  of  other  parties  to  the  controversy  who  have  no 
such  motions  pending.  That  is  to  say,  a  judgment  becomes  final  after 
the  expiration  of  the  sixty  clear  days  provided  for  by  rule  86,  as  to  all  par- 
ties  who  have  failed  or  neglected  to  cause  its  suspension  by  appeal  or 
by  motion  for  review. 

Hilliard's  application  for  a  rehearing  sets  out  three  several  grounds 
therefor,  as  follows : 

1.  That  Philip  Schweitzer,  one  of  the  parties,  on  February  21, 1894, 
filed  a  relinquishment  of  all  his  claim  and  right  to  the  land. 

2.  That  Jacob  Lutz  is  disqualified  from  making  homestead  entry  for 
that  he  went  upon  the  land  prior  to  December  20, 1890,  contrary  to  the 
statute  by  virtue  of  which  it  was  restored  to  the  public  domain  and 
re-opened  to  entry. 

3.  That  Lutz  has  abandoned  the  land  and  £a»iled  to  occupy,  cultivate 
and  improve  it. 

It  is  obvious  that  the  first  and  third  of  the  foregoing  charges  supply 
no  reasonable  basis  for  a  rehearing.  The  relinquishment  of  Schweitzer 
will  inure  to  the  benefit  of  Lutz,  and  the  right  of  the  latter  must  be 
determined  with  reference  to  his  attitude  to  the  land  at  the  date  of  the 
hearing  heretofore  had. 

A  cause  will  not  be  remanded  for  the  purpose  of  inquiring  into 
charges  of  abandonment  subsequent  to  a  decision  by  this  Depart- 
ment which  has  become  final  as  to  all  the  issues  therein,  though  such 
charges  might  form  the  proper  basis  of  a  new  contest. 

As  to  the  second  allegation  that  Lutz  is  disqualified  for  having 
entered  upon  the  lands  in  controversy  prior  to  December  20,  1890,  it 
appears  that  one  of  the  grounds  upon  which  Billiard  asked  for  a  new 
trial  before  your  office  was  that  Lutz  was  camped  on  the  land  on  the 
19th  day  of  December,  1890,  and  the  very  matter  was  therefore  in  issue 
before  this  Department  on  February  12, 1894,  the  day  upon  whi(ih  the 
decision  now  under  review  was  rendered,  and  consequently  is  now  rca 
judicata. 

For  the  foregoing  reasons  both  the  motions  under  consideration  are 
denied. 


MoGbegob  ET  Ali.  V,  QUINN. 

Motion  for  review  of  departmental  decision  of  April  5, 1894, 18  L.  D., 
368,  denied  by  Secretary  Smith,  October  10, 1894. 
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oklahoma  laiyds-sxtbnsion^  of  tibce  for  patbdsnt. 

Department  of  the  Interior, 

General  Land  Office, 
WaahingtOHy  2>.  C.y  August  13j  1894. 
Bbgister  and  Beceiyer, 

Oklahoma^  Oklahoma  Territory/, 

Gentlemen: — ^Yonwere  addressed^aDderdate  of  September  13, 1893| 
17  L.D.,  263,  in  reference  to  an  anticipated  action  of  Congress  for  an 
extension  of  time  witbiu  which  the  first  payment  of  purchase  money 
in  cases  of  entries  of  lands  ceded  by  the  Citizen  Band  of  Pottawatomie 
and  the  Absentee  Shawnee  Indians,  and  of  lands  ceded  by  the  Cheyeune 
and  Arapahoe  Indians,  was  required  to  be  made  under  the  16th  sec- 
tion of  the  act  of  March  3, 1891,  26  Stat.,  1026,  and  you  were  then 
directed  in  reference  to  the  Pottawatomie  and  Absentee  Shawnee  lands 
to  postpone  making  demand  for  the  first  instalment  of  purchase  money 
under  instructions  of  June  8, 1893,  17  L.  D.,  51,  until  further  instruc- 
tions from  this  office,  in  order  to  afford  time  for  Congress  to  act  upon 
the  proposed  legislation. 

Congress  acted  by  statute  of  October  30, 1893,  granting  the  settlers 
an  extension  of  one  year  so  as  to  admit  of  such  x)ayment  being  made  at 
any  time  within  three  years  from  the  date  of  the  entry  of  such  lands. 
This  statute  was  the  subject  of  circular  of  February  14, 1894,18  L.  D.,  50. 

It  is  now  represented  on  reliable  authority  that  pressing  necessity 

exists  for  a  further  extension  of  time  in  favor  of  settlers  on  the  lands 

ceded  by  the  Pottawatomie  and  Absentee  Shawnee  Indians,  and  that 

the  first  payment  in  some  cases  will  become  due  before  the  action  of 

Congress  can  be  obtained,  which  is  to  be  invoked  for  the  purpose.    I 

have,  therefore,  as  in  the  former  instance,  to  direct,  in  reference  to  the 

Pottawatomie  and  Absentee  Shawnee  lands,  above  mentioned,  that 

you  postpone  making  demand  for  the    first  instalment  of  purchase 

money,  under  instructions  of  circular  of  June  8, 1893, 17  L.  D.,  51,  until 

further  instructions  from  this  office,  in  order  to  afford  time  for  Congress 

to  act  upon  the  proposed  legislation. 

Eespectfully, 

Edward  A.  Bowers, 

Acting  Commisioner* 
Approved : 

Hoke  Smith, 

Secretary. 
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HOMESTEAD  ENTRY— COKTIGTJITT  OF  TRACTS. 

FCBBRB  LAUZON. 

A  homestead  entry  may  stand  intact  though  it  inclades  tracts  that  according  to  the 
pablic  suryey  are  non-oontiguons,  by  reason  of  their  lying  on  both  sides  of  a 
meandered  lake,  where  it  apx>earB  that  said  tracts  in  fact  form  a  compact  body 
of  land,  and  a  fractional  quarter  section,  and  where  the  rights  of  the  entryman 
are  entitled  to  an  equitable  consideration. 

Secretary  Smith  to  the  Oammiasianer  of  the  Oeneral  Land  Office^  October 
(J.  I.  H.)  10 J 1894.  (P.  W.  0.) 

.1  have  considered  the  appeal  by  Pierre  Lanzon  from  your  office  deci- 
sion of  March  10, 1893,  holdiug  for  cancellation  his  homestead  entry 
No.  13,1^,  made  September  7, 1885,  for  lots  2,  3,  4,  and  5,  Sec.  34,  T. 
47  IS,,  B.  27  W.,  St.  Olond  land  district,  Minnesota,  npon  which  final 
certificate  No.  7936  was  issued  Jnly  26, 1892,  for  the  reason  that  the 
]and  embraced  in  said  entry  is  non-contigaous,  being  situated  on  both 
sides  of  a  meandered  lake  according  to  the  plat  of  survey  on  file  in 
your  office. 

It  appears  that  on  October  12, 1892,  your  office  suspended  said  entry 
and  required  the  entryman  to  elect  which  portion  of  the  entry  he  would 
retain,  in  answer  to  which  he  makes  affidavit  to  the  fact  that  the  land 
entered  is  a  compact  body  of  land  and  that  the  return  in  the  survey  is 
eiToiieoas,  due  either  to  fraud  or  mistake. 

In  supi>ort  of  these  allegations  the  affidavit  of  the  county  surveyor 
is  furnished,  which  shows  that  instead  of  being  one  continuous  lake 
running  across  the  section,  there  are  two  lakes,  the  distance  between 
them  being  eighty-eight  rods,  and  that  the  land  between  said  lakes  is 
from  twenty  to  fifty  feet  above  the  level  of  said  lakes;  consequently, 
the  change  is  not  due  to  the  drying  up  of  the  lake  but  rather  to  error 
in  representing  the  same  in  the  return  of  the  government  survey.  He 
is  also  corroborated  by  two  other  witnesses. 

Without  considering  the  question  as  to  the  correctness  of  the  original 
survey,  these  affidavits  clearly  establish  the  fact  that  said  lots  now 
.   form  a  compact  body  of  land.    Further,  that  they  are  within  the 
boundaries,  and  form  the  fractional  SE.  J,  of  said  Sec.  34. 

The  records  of  your  office  show  that  filings  have  been  made  for  the 
SE.  ^  as  a  body,  and  that  several  parties  had  made  filings  embracing 
said  lots  2,  3,  4  and  5,  prior  to  the  entry  by  Lauzon,  which,  however, 
they  failed  to  perfect. 

It  roust  also  be  remembered  that  Lauzon  was  permitted  by  the  local 
ofiicers  to  make  entry  of  this  land  in  1885 ;  that  he  has  since  shown 
compliance  with  law  and  final  certificate  has  issued  upon  his  entry. 
It  would  therefore  work  a  great  hardship  to  Lauzon  to  now  cancel  his 
^Dtry  on  account  of  non-contiguity,  or  to  require  him  to  eliminate  one- 
half  of  his  entry. 
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It  also  appears  that  the  surrounding  lands  have  all  been  entered,  and 
even  if  the  lots  on  either  side  of  the  lake  represented  in  the  plat  were 
eliminated  from  the  entry,  they  would  form  isolated  tracts  of  such  a 
small  area  that  their  disposition  would  hardly  be  likely  in  the  usual 
course  of  disposing  of  public  lands. 

I  must,  therefore,  reverse  your*  action  and  direct  that  the  entry  be 
considered  upon  its  merits  as  regularly  allowed. 


DESERT  LAND  ENTRY— ACT  OF  AUGUST  4,   1804* 

CiROULAB. 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  0.,  October  11,  1894. 
Begisters  and  Beceiyers, 

United  States  Land  Offices, 

Oentleken:  Your  attention  is  called  to  an  act  of  Congress^ 
approved  August  4, 1894  (Public  169),  entitled  "An  act  for  the  relief  of 
persons  who  have  filed  declarations  of  intention  to  enter  desert  lands,'' 
a  copy  of  which  is  hereto  annexed. 

In  accordance  with  the  Urst  provision  of  said  act,  you  will  in  all 
cases  where  a  desert  land  entry  was  made  between  January  1,  1890, 
and  August  4, 1894,  withhold  notice  of  the  expiration  of  the  statutory 
period  for  making  final  proof,  until  the  expiration  of  five  years  from 
the  date  of  such  entry. 

Another  provision  of  the  bill  suspends  for  the  year  eighteen  hundred 
and  ninety-four  the  requirement  that  persons  who  have  filed  declara- 
tions of  intention  to  enter  desert  lands  shall  expend  the  full  sum  of  one 
dollar  per  acre  daring  each  year  toward  the  reclamation  of  the  land, 
and  such  annual  expenditure  for  that  year,  and  the  proof  thereof,  is 
dispensed  with. 

Inasmuch  as  the  annual  expenditure  and  proof  thereof  may  be  made 
at  any  time  prior  to  the  expiration  of  the  year  within  which  such 
expenditure  is  required,  you  will  withhold  notices  of  a  failure  to  sub- 
mit yearly  proof  in  all  cases  where  the  same  would  have  been  due  in 
1894,  if  this  act  had  not  been  passed.  In  such  cases  the  yearly  proofs 
must  be  made  on  or  before  the  dates  in  1895,  that  correspond  to  the 
dates  in  1894  when  said  proofs  would  otlierwise  have  been  required. 

Under  the  tiunns  of  the  act  the  annual  expenditures  for  the  year 
1894,  and  proof  thereof  are  dispensed  with,  consequently  parties  who 
made  desert  land  entries  during  1894,  prior  to  the  passage  of  said  act 
are  not  required  to  make  any  expenditure  during  the  present  year,  but 
the  year  within  which  they  will  be  required  to  make  such  expenditure 
and  proof  will  begin  January  1, 1895. 
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The  proviso  to  the  act  is  sufficiently  explicit,  but  it  may  be  said  that 

it  is  not  construed  as  waiving  the  expenditure  of  the  full  sum  of  three 

dollars  per  acre  before  the  submission  of  liual  proof. 

Very  respectfully, 

Bdw.  a.  Bo  webs, 

Acting  Commimoner. 
Approved : 

HojEE  Smith, 

Secretary. 


(Public— No.  159.) 

AK  ACT  for  the  relief  of  persons  who  have  filed  deolaratioiis  of  intention  to  enter  desert  Unds. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreeentativee  of  the  United  States  of  Afneriea 
in  Congress  aeeembledy  That  jn  all  oases  where  deolarationa  of  intention  to  enter  des- 
ert lands  have  been  filed,  and  the  foar  years'  limit  within  which  final  proof  may  be 
made  Lad  not  expired  prior  to  Jannary  first,  eighteen  hundred  and  ninety- four,  the 
time  within  which  such  proof  may  be  made  in  each  such  ease  is  hereby  extended  to 
five  years  from  the  date  of  filing  the  declaration ;  and  the  requirement  that  the  per- 
sons fillDg  such  declarations  shall  expend  the  fall  som  of  one  dollar  per  acre  daring 
each  year  toward  the  reclamation  of  the  land  is  hereby  suspended  for  the  year  eight- 
een handred  and  ninety-four,  and  such  annual  expenditure  for  that  year,  and  the 
proof  thereof,  is  hereby  dispensed  with :    Provided,  That  within  the  period  of  five 
years  from  filing  the  declaration  satisfactory  proof  be  made  to  the  register  and 
receiver  of  the  reclamation  and  cultivation  of  such  land  to  the  extent  and  cost  aud 
in  the  manner  provided  by  existing  law,  except  as  to  said  year  eighteen  hundred  and 
ninety- four,  and  upon  the  payment  to  the  receiver  of  the  additional  sum  of  one  dol- 
lar per  acre,  as  provided  in  existing  law,  a  patent  shaU  issue  as  therein  provided. 
Approved  August  4, 1894. 


Eastman  v.  Wiseman. 

Motion  for  review  of  departmental  decision  of  April  4, 1894, 18  L.  D., 
337,  denied  by  Secretary  Smith,  October  12, 1894. 


ENTRY— LIMITATION  OF  ACREAGE— ACJT  OV  MARCH  8,  1801. 

W.  B.  Harrison. 

An  entry  of  land,  valuable  only  for  the  timber  and  stone  thereon,  should  not  be 
included  in  the  maximum  amount  of  lands  that  may  be  acquired  under  the  limi- 
tation imposed  by  the  act  of  August  30,  1890,  as  construed  by  the  subsequent 
act  of  March  3, 1891. 

Secietary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  October 
(J.I.  H.)  12^1894.  (I.  D.) 

W.  R.  Harrison,  assignee  of  S.  N.  Harrison,  appeals  from  your  office 
decision  of  February  10, 1893,  holding  cash  entry  No.  2810  for  cancella- 
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tion,  involving  the  SE.  J  of  N W.  J,  and  NE.  i  of  SW.  i,  Sec.  9,  T.  32, 
B.  14  E.,  M.  D.,  Susauville  land  district,  California, 

November  11, 1891,  S.  IN*.  Harrison  made  desert  entry  for  W.  ^,  Sec 
15,  T.  29  K,  B.  15  E.,  containing  three  hundred  and  twenty  acres. 

On  July  2, 1892,  he  madecashentry  for  the  tract  iirst  herein  described, 
containing  eighty  acres.  This  last  entry,  and  the  testimony  sustaining 
it,  shows  that  the  tract  is  valuable  only  for  the  timber  and,  perhaps, 
for  stone,  but  is  unfit  for  cultivation  and  <^  will  be  unfit  for  cultivation 
when  the  timber  is  removed.'' 

The  act  of  August  30, 1890  (26  Stat.,  391),  limits  the  amount  of  land 
that  may  be  acquired  by  one  person  under  any  of  the  land  laws,  to  three 
hundred  and  twenty  acres  "under  all  of  said  laws." 

Your  office  decision  is  based  on  that  act,  and  holds  the  cash  entry  of 
the  eighty-acre  timber  tract  for  cancellation  by  reason  of  the  prior  entry 
of  three  hundred  and  twenty  acres  of  agricultural  lands. 

If  the  act  cited  stood  alone,  your  office  decision  would  be  clearly  cor- 
rect, but  the  act  of  March  3, 1891  (26  Stat.,  1101),  has  restricted  the 
limitation  of  the  act  of  August  30,  1890,  to  "agricultural  lands"  in 
these  words: 

The  provision  of  *  An  act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  fiscal  year  ending  June  30, 1891,  and  for  other  purposes,'  which 
reads  as  follows,  viz:  'No  person  who  shall  after  the  passage  of  this  act  enter  upon 
any  of  the  public  lands  with  a  view  to  occupation,  entry,  or  settlement  under  any 
of  the  land  laws,  shall  he  permitted  to  acquire  title  to  more  than  three  hundred  and 
twenty  acres  in  the  aggregate  under  all  said  laws,*  shall  be  construed  to  include  in 
the  maximum  amount  of  lands^  the  title  to  which  is  permitted  to  be  acquired  by  one 
person,  only  agricultural  lands,  and  not  to  include  lands  entered  or  sought  to  be 
entered  under  mineial  land  laws. 

It  can  not  be  held  that  this  legislative  construction  meant  to  exclude 
from  the  limitation  mineral  lands  only  for  then  the  clause  saying  that 
the  three  hundred  and  twenty  acres  should  "include  only  agricultural 
lands"  must  be  treated  as  mere  surplusage  and  void  of  meaning. 

On  the  other  hand,  to  adopt  the  rule  of  construction  that  "Every 
word,  and  clause  of  a  statute  shall  be  presumed  to  have  been  intended 
to  have  some  force  and  effect''  (2  Pick.,  571),  leaves  no  ambiguity. 

The  act  last  quoted  makes  two  exceptions  to  the  limitation  of  the  act 
of  August  30,  1800: 

First,  no  more  than  the  three  hundred  and  twenty  acres  can  be 
acquired  of  "only  agricultural  lands;"  and 

Second,  if  more  than  that  limitation  is  sought  to  be  entered  as 
"mineral  land,"  the  excess  (not  to  exceed  one  hundred  and  sixty 
acres)  may  be  also  suitable  for  agricultural  purposes,  but  if  its  cliief 
value  is  for  the  minerals  thereon,  then  it  would  be  subject  to  the 
mineral  land  laws  and  exempt  from  the  limitation. 

Sections  2330  and  2341  recognize  the  fact  that  the  same  land  may  be 
both  agricultural  and  mineral. 

In  this  case  the  eighty-acre  cash  entry  can  in  no  case  be  treated  as 
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agricultural  lands,  and  so  is  not  included  <<in  the  maximum  amount  of 
lands"  that  may  be  acquired  by  one  person. 

If  the  entry  of  the  eighty-acre  tract  be  permitted  to  stand,  Harrison 
does  not  thereby  acquire  title  to  more  than  three  hundred  and  twenty 
acres  of  agricultural  land. 

Your  office  decision  is  overruled,  and  cash  entry  No.  2810  is  held 
intact. 


ACCOUNTS— SURVEY— EXPENSE  OF  EXAMINATION- 

P.  M.  Naeboe. 

Under  the  act  of  Angnst  18,  1894,  making  an  appropriation  for  public  surreys^  the 
expenses  of  a  hearing,  to  determine  the  character  of  a  Bnrvey  alleged  to  be 
fraudulent  or  defective,  may  be  paid  from  said  appropriation,  as  well  as  the 
expense  of  snoh  field  work  as  may  be  necessary  in  coDnection  with  said 
investigation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  1J2,  1894.  (F.  W.  0.) 

By  departmental  letter  of  May  16,  1894,  in  the  matter  of  certain 
surveys  made  in  California  by  P.  M.  Karboe,  under  his  contract  ISTo. 
364,  dated  August  26, 1884,  you  were  instructed  to 

direct  the  surveyor  general  to  notify  Narboe  to  submit  testimony  in  Bnpport  of  his 
survey  at  a  time  to  be  fixed  by  the  surveyor  general  of  California,  within  sixty 
days  from  the  date  of  the  notice,  and  to  make  his  report  to  your  office  withont  delay. 

With  your  office  letter  of  September  13, 1894,  is  forwarded  a  letter 
from  the  surveyor  general  in  which  he  recommends  that  he  be  author- 
ized to  hold  the  hearing 

upon  the  land,  and  to  employ  sach  assistants  as  may  be  necessary  to  run  the  lines, 
and  that  an  advance  of  $250,  to  defray  the  expense  of  such  a  hearing  and  examina- 
tion, be  made  to  this  (his)  office  from  the  appropriation  for  surveys  of  public  lands. 

In  forwarding  said  letter  you  express  approval  of  the  proposition  to 
hold  the  hearing  as  suggested,  but  are  of  the  opinion  that  under  the 
appropriation  for  surveys  the  money  can  be  used  only  for  field  exami- 
nation and  can  not  be  used  for  the  other  expenses  of  the  hearing. 

The  act  of, August  18, 1894,  making  appropriation  for  "  surveying  the 
public  lands  "  for  the  fiscal  year  ending  June  30, 1895,  provides  as  fol- 
lows: 

And  of  the  snm  hereby  appropriated  not  excee<ling  forty-five  thousand  dollars 
may  be  expended  for  examination  of  public  surveys  in  the  several  surveying  districts 
in  order  to  test  the  accaracy  of  the  work  in  the  field,  and  to  prevent  payment  for 
'fraudulent  and  imperfect  surveys  returned  by  deputy  surveyors  and  for  examina- 
tions of  surveys  heretofore  made  and  reported  to  be  defective  or  fraudulent. 

It  wiU  be  noticed  that  this  appropriation  is  not  only  for  examinations 
in  the  field  for  the  purpose  of  testing  the  accuracy  of  the  work  per- 
formed, but 

to  prevent  payment  for  fraudulent  and  imperfect  surveys  returned  by  deputy-sur- 
veyors and  for  examination  of  surveys  heretofore  made  and  reported  to  be  defective  or 
fraudulent. 
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From  this  appropriation  I  am  of  the  opinion  that  the  exx>6nse8  of  a 
hearing  in  order  to  determine  the  character  of  a  survey  alleged  to  be 
fraudulent  or  defective,  can  be  paid,  as  well  as  the  work  of  such  field 
examination  as  may  be  necessary  in  connection  therewith. 

In  other  words,  that  any  expense  incurred  in  inquiring  into  the  char- 
acter of  the  surveys,  to  the  end  that  paymeet  may  be  prevented  for  such 
as  are  fraudulent  or  imperfect,  can  be  paid  from  said  appropriation. 

You  will,  therefore,  make  the  advance  as  recommended  imd  direok 
that  the  matter  be  proceeded  with  at  once. 


80LDIBBS>  ADDITIONAL  HOMESTEAD-ACT  OF  AUOUST  18,  1884. 

GiBCULAB. 

Department  op  the  Interior, 

General  Land  Ofpioe, 

Washington^  D.  (7.,  October  16y  1894. 
Beoisters  and  Eeoeivers, 

United  States  Land  Offices: 
Gentlemen:  Your  attention  is  called  to  the  following  provision 
contained  in  an  Act  of  Congress,  entitled  ^^An  Act  making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other 
purposes,"  approved  August  18, 1894,  viz: 

That  all  soldiers'  additional  homestead  certificates  heretofore  issued  nnder  the 
rules  and  regulations  of  the  General  Land  Office  under  section  twenty-three  hun- 
dred and  six  of  the  Revised  Statutes  of  the  United  States,  or  in  pursuance  of  the 
decisions  or  instructions  of  the  Secretary  of  the  Interior,  of  date  March  tenth, 
eighteen  hundred  and  seventy-seven,  or  any  subsequent  decisions  or  instructions  of 
the  Secretary  of  the  Interior  or  the  Commissioner  of  the  General  Land  Office,  shaU 
be,  and  are  hereby,  declared  to  be  valid,  notwithstanding  any  attempted  sale  or 
transfer  thereof;  and  where  such  certificates  have  been  or  may  hereafter  be  sold  or 
transferred,  such  sale  or  transfer  shall  not  be  regarded  as  invalidating  the  right, 
but  the  same  shall  be  good  and  valid  in  the  hands  of  bona  fide  purchasers  for  value; 
and  all  entries  heretofore  or  hereafter  made  with  such  certificates  by  such  pur- 
chasers shall  be  approved,  and  patent  shall  issue  in  the  name  of  the  assignees. 

You  will  observe  that  all  certificates  of  right,  regularly  issued  by 
this  office,  showing  that  the  parties  named  therein  are  entitled  to  make 
soldier's  additional  homestead  entries,  are  declared  to  be  valid  by  the 
statute,  notwithstanding  any  attempted  sale  or  transfer,  and  that,  where 
such  certificates  have  been  or  may  hereafter  be,  sold  or  transferred,  the 
sale  or  transfer  thereof  shall  not  be  regarded  as  invalidating  the  right., 
but  the  same  shall  be  good  and  valid  iu  the  hands  of  bona  fide  pur- 
chasers for  value,  and  that  all  entries  made  by  such  purchasers  there- 
with shall  be  approved,  and  patent  shall  issue  in  the  name  of  the 
assignees,  but  before  approving  such  entries  for  patent,  the  transferee 
shall  file  in  this  office  satisfactory  proof  of  ownership  and  of  bona  fide 
purchase  for  value. 


DECISIONS  RELATING  TO  THE   PUBLIC  LANDS.  303 

To  enable  assignees  of  these  certificates  to  exercise  in  their  own  names 
the  right  of  entry  confirmed  by  this  statate,  it  is  directed  that  the  cer- 
tificate itself  shall,  in  each  instance,  prior  to  any  entry  by  the  assignee, 
be  presented  to  this  office  for  examination  and  additional  certification 
covering  the  fact  of  assignment.  Holders  of  sach  certificates  desiriug 
to  exercise  a  right  of  entry  in  their  own  names,  must  file  such  certifi- 
cates in  this  office,  together  with  satisfactory  proof  of  ownership  and 
of  bona  fide  purchase  for  value.  If,  upon  examination,  the  proof  so 
filed  is  satisfactory,  an  additional  certificate  will  be  attached  to  the 
original  authorizing  the  location  thereof  or  entry  of  land  therewith,  in 
the  name  of  the  assignee  or  his  assigns. .  You  will  allow  no  entries  in 
the  names  of  assignees  except  upon  presentation  of  such  additional 
certificates  issued  by  this  office.  When  such  additional  certificates  are 
presented,  you  will  issue  homestead  papers  and  the  final  certificate  and 
receipt,  in  the  name  of  the  transferee,  referring  to  him  in  said  papers 
as  the  <<  Assignee  "  of  the  soldier. 

Yon  will  also  observe  that  this  law  does  not  prohibit  the  location  of 
said  certificates,  by  the  holders,  as  heretofore,  either  by  the  soldiers  in 
person  or  by  others  acting  as  attorneys  for  the  soldiers  and  in  the 
names  of  the  soldiers.  Therefore,  when  application  is  made  to  locate 
such  a  certificate  by  the  holder  in  the  name  of  the  soldier,  you  will 
allow  the  entry  of  land  under  said  certificate,  if  the  application  papers 
are  regular  in  all  other  respects,  and  issue  the  homestead  papers,  and 
final  certificate  and  receipt  in  the  name  of  the  soldier,  under  the 
instructions  heretofore  issued  in  reference  to  such  cases,  which  are 
still  operative. 

When  soldiers,  to  whom  certificates  of  right  have  not  been  issued, 
who  made  their  original  homestead  entries  for  less  than  one  hundred 
and  sixty  acres  prior  to  June  22, 1874,  and  who  have  not  exhausted 
their  additional  rights,  apply  in  person  to  make  entries,  you  will,  as 
heretofore,  before  allowing  the  applications  to  go  to  record,  transmit 
the  Bame  to  this  office  for  examination  as  directed  in  the  circular  letter 
of  February  18, 1890,  which  is  still  operative  in  regard  to  this  class  of 
claims. 

Very  respectfully, 

B.  W.  Lamoreitx, 

Commissioner* 
Approved. 

HoKB  Smith, 
Secretary^ 
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RIGHT  OF  WAT  PROCEEDINGS-ACT  OF  MARCH  3,  1801. 

TiLLiE  Gibson  et  al. 

Proteste  against  the  allowance  of  applications  for  right  of  way  should  not  be  acted 
upon  independently  of  the  merits  of  the  application. 

En  try  men  who  allege  Injury  to  their  premises  by  reason  of  the  subsequent  allow- 
ance of  right  of  way  privileges,  and  action  thereunder,  must  seek  redress  in  the 
courts. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  L  H.)  .  18j  1894.  (F.  W.  0.) 

With  your  office  letter  of  Juue  25, 1894,  was  transmitted  the  appeal 
by  Tillie  Gibson  et  al.j  from  your  office  decision  of  February  10, 1894, 
dismissing  their  protests  against  the  approval  of  the  application  for 
right  of  way  under  the  provisions  of  the  act  of  March  3,  1891  (26  Stat., 
1095),  on  account  of  a  reservoir  site  made  in  the  name  of  Edward 
Nippel. 

With  the  papers  in  the  case  is  a  copy  of  your  office  letter  of  March 
10, 1894,  returning  the  application  and  maps  filed  of  said  reservoir  site, 
for  compliance  with  said  act,  and  therein  attention  is  called  to  the  fact 
that  said  site  conflicts  with  the  right  of  way  for  the  Glenwood  High 
Line  Eailroad,  and  notice  is  required  to  be  given  said  company  of  the 
pendency  of  the  application  under  consideration  and  thirty  days  allowed 
it  to  file  objection  to  the  same. 

It  seems  to  me  that  the  practice  of  acting  upon  protests  independent 
of  the  merits  of  the  applications  for  right  of  way,  is  not  proper  prac- 
tice, for  this  Department  may  be  called  upon  to  pass  upon  appeals  and 
dismiss  protests  against  the  approval  of  maps  for  right  of  way,  and 
said  maps  may,  upon  further  consideration  by  your  office,  be  refused 
approval  on  other  grounds  than  those  set  forth  in  the  protest. 

Sinoe  forwarding  said  appeals,  however,  to  wit,  by  letter  of  August 
14, 1894,  you  forward  the  maps  and  other  papers  in  the  matter  of  the 
application  for  a  reservoir  site  in  the  name  of  Edward  Kippel,  with  a 
recommendation  that  the  same  be  approved  subject  to  the  existing 
rights  of  the  Glenwood  High  Line  Eailroad  company. 

In  the  matter  of  the  protests  by  Tillie  Gibson  et  aL,  it  appears  that  the 
same  are  based  upon  the  ground  that  to  use  the  reservoir  as  planned, 
will  seriously  interfere  with  the  enjoyment  of  their  right  to  lands 
entered  under  the  public  land  laws  prior  to  the  application  for  the  res- 
ervoir site. 

In  this  connection  it  must  be  remembered  that  the  approval  by  this 
Department  of  the  map  of  location  of  a  reservoir  site  filed  under  the 
provisions  of  the  act  of  March  3, 1891  (supra),  carries  only  the  right  of 
way  over  the  vacant  public  lands  covered  by  such  location  and  in  no 
wise  afifects  other  tracts. 
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As  it  appears,  therefore,  that  the  applicant  has  complied  with  the 
regnlations  prescribed  under  the  act  of  March  3, 1891,  this  Department 
can  not  inquire  into  the  merits  of  the  protests,  but  must  refer  the  par- 
ties to  the  courts  for  their  proper  remedy,  if  in  anywise  injured  in  their 
possession  by  the  bailding  and  use  of  the  proposed  reservoir. 

I  have,  therefore,  approved  and  herewith  return  said  maps  of  loca- 
tion for  the  files  of  your  office. 


EXTENSION  OV  TIME  FOR  FINAL  PROOF  AND  PAYMENT. 

OlROULAB. 

Department  op  the  Interior, 

General  Land  Office, 
Washington,  D.  0.,  October  18^  1694. 
Begisters  and  Eeceivers, 

United  States  Land  Offices, 
Gentlemen  :  Your  attentionis  called  to  the  act  of  Congress  approved 
July  26,  1894  (Public  No.  127),  entitled  "An  act  extending  the  time 
for  final  proof  and  payment  on  lands  claimed  under  the  public  land 
laws  of  the  United  States,"  a  copy  of  which  is  hereto  annexed. 

The  first  section  of  said  act  extends  the  time  for  making  final  proot 
and  payment  on  existing  entries  under  the  desert  land  and  homestead 
laws  for  one  year  from  the  time  when  proof  and  payment  would  other- 
wise become  due,  and  needs  no  comment  other  than  to  direct  that 
notice  of  the  expiration  of  the  statutory  period  for  making  final  proof 
and  pajrment  be  not  given  in  desert  land  entries  until  the  expiration  of 
five  years  fi*om  date  of  entry,  and  in  homestead  cases  until  the  expira- 
tion of  eight  years  from  date  of  entry. 

The  second  section  of  the  act  extends  the  time  for  making  final  pay- 
ment on  entries  under  the  pre-emption  act  for  one  year  from  the  date 
when  the  same  becomes  due  in  all  cases  where  the  claimants  are  unable 
to  make  final  payments  from  causes  which  they  cannot  control. 

The  instructions  under  the  joint  resolution  of  Congress  of  September 
30, 1890  (circular  of  February  6, 1892,  pp.  14  and  16, 11 L.  D.,  417,  and 
14  L.  D.,  293),  will  be  a  sufficient  guide  for  cases  arising  under  this 
section  of  the  act.  Those  instructions  should  be  followed  except  that, 
instead  of  setting  forth  facts  relating  to  failure  of  crops,  the  applicant 
for  such  extension  must  set  forth  the  causes  which  render  him  unable 
to  make  the  necessary  payment. 
Very  respeotftillyy 

S.  W.  Lamoreitx, 

Commissioner. 
Approved, 

Hoke  Smxth, 

Secretary. 
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[PUBUO— No.  127.] 

An  act  extending  the  time  for  final  proof  and  payment  on  lands  claimed  nnder  the 
public  land  laws  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United  Staiee  of  America 
in  Congress  assembled,  That  the  time  for  makin<i;  final  proof  and  payment  for  all  land 
located  nnder  the  homestead  and  desert  land  laws  of  the  United  States,  proof  and 
payment  of  which  has  not  yet  been  made,  be,  and  the  same  is  hereby,  extended 
for  the  period  of  one  year  from  the  time  proof  and  payment  would  become  dae 
nuder  existing  laws. 

Sec.  2.  That  the  time  of  making  final  payments  on  entries  nnder  the  pre-emption 
act  is  hereby  extended  for  one  year  from  the  date  when  the  same  becomes  due  in  all 
cases  wbere  pre-emption  entrymen  are  uuable  to  make  final  payments  from  causes 
which  they  can  not  control,  evidence  of  such  inability  to  be  subject  to  the  regula- 
tions of  the  Secretary  of  the  Interior. 

Approved,  July  26, 1894. 


PRACTICE— MOTIONS  FOR   RE-REVIEW. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  B.  a,  October  18,  1894. 
Kegisters  and  Keceivers, 

U.  S.  Land  Offices, 
Sirs:  In  regard  to  motions  or  petitions  for  re-review  of  decisions 
emanating  from  the  Office  of  tlie  Secretary  of  the  Interior,  hereafter 
presented  or  received  through  the  mails  in  your  office,  you  are  instructed 
as  follows: 

Such  motions  or  petitions  if  presented  in  person,  must  be  declined 
by  you  and  such  persons  informed  that  if  they  elect,  they  may  forward 
the  same  directly  to  the  Secretary  of  the  Interior. 

In  event  such  motions  or  petitions  are  received  through  the  mails, 
you  will  return  the  same  to  the  sender  with  like  information.  Stand* 
ley  V.  Jones,  19  L.D.,  104. 

This  order  does  not  include  or  in  any  manner  refer  to  motions  or 
petitions  for  re-review  or  rehearings  based  upon  newly  discovered  evi- 
dence. 

Very  respectfully, 

S.  W.  Lamoreux, 

Commissioner^ 
Approved, 

Hoke  Smith, 

Becretary. 
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nAILBOAD  GRANT— FORFEITUBE— ORDER  OF  RESTORATION. 

Ontonagon  and  Bbul:^  River  R.  R.  Oo. 

The  forfeiture  act  of  March  2,  1889,  operated  to  restore  to  the  pablic  domain  the 
lands  forfeited  thereby  free  from  the  effects  of  the  original  grant  and  the  certifl- 
catiou  thereunder. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  18,1894.  (F.  W.  C.) 

In  the  matter  of  the  adjastment  of  the  graiit  made  by  the  act  of  June 
3, 1856  (11  Stat.,  21),  in  so  far  as  the  same  makes  a  grant  to  aid  in  the 
constraction  of  a  raih'oad  from  Ontonagon,  Michigan,  to  the  State  line, 
which  grant  is  claimed  by  the  Ontonagon  and  Brul6  river  Railroad 
company,  it  was  held  in  departmental  decision  of  October  31,  1891  (13 
L.  D.,  463),  that  said  grant — 

in  one  of  ''place''  and  not  of  "  quantity''  and  the  amount  of  land  to  which  the  com- 
pany is  entitled,  is  the  number  of  acres  included  in  the  odd  sections  within  the  six 
miles  granted  limits  coterminous  with  constructed  road  and  without  the  granted 
limits  of  the  road  from  Marquette  to  Ontonagon,  and  the  moiety  of  the  odd  num- 
bered sections  found  within  the  common  grantedlimits  of  the  two  roads  cot<ermi nous 
with  the  constructed  portion  of  the  Ontonagon  and  Brul6  River  road,  and  for  the 
moiety  of  lands  lost,  the  company  is  not  entitled  to  indemnity. 

The  grant  made  by  the  act  of  June  3, 1856  {supra),  to  aid  in  the  con- 
straction of  a  road  from  Marquette  to  Ontonagon  was  forfeited  west  of 
L'Anse  by  the  act  of  March  2, 1889  (25  Stat.,  1008).  By  said  act  of 
forfeiture  the  United  States  was  invested  with  title  as  to  the  lands  for- 
merly granted  to  aid  in  the  construction  of  said  road  west  of  L'Anse. 
The  effect  of  said  act  of  March  2, 1889,  was  to  make  the  United  States 
and  the  Ontonagon  and  Brul6  Eiver  Eailroad  company  joint  tenants  as 
to  the  lands  within  the  common  gi*anted  limits  of  the  two  roads,  and 
that  each  might  enjoy  its  respective  right  in  the  premises,  you  were 
directed  by  departmental  letter  of  March  21, 1894,  to  call  upon  the 
Ontonagon  and  Brul6  Biver  Eailroad  company  to  make  selection  of  one- 
half  the  lands  within  the  common  area  of  the  two  grants  referred  to  in 
satisfaction  of  its  moiety. 

Tour  office  letter  of  June  19,  1894,  reports  that  the  company  has 
made  due  selection  of  one-half  of  the  vacant  lands  in  the  common  limits 
referred  to  and  recommends  that  the  remaining  lands  be  restored  to 
entry  after  reconveyance  by  the  governor  of  the  State. 

The  reason  for  such  reconveyance  is  said  to  be  that  the  lands  in 
question  were  approved  to  the  State  on  account  of  the  grants  made  by 
the  act  of  June  3, 1856,  supra,  in  the  year  1863. 

In  the  case  of  the  New  Orleans  Pacific  Eailroad  Company  v.  Sander 
(14  L.  D.,  328),  referring  to  the  forfeiture  declared  by  the  act  of  July 
14, 1870  (16  Staty  378),  it  was  held  that  said  act  of  forfeiture  operate 
to  restore  the  lands  to  the  public  domain  free  from  the  effect  of  the 
original  grant  and  the  certification  thereunder. 
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It  would  therefore  seem  that  a  reconveyance  by  the  governor  is  unnec- 
essary, and  I  have  to  direct  that  the  lands  in  the  common  limits  of  the 
two  grants  referred  to  and  not  embraced  in  the  selection  of  the  Onton- 
agon and  Brule  River  Eailroad  company  on  account  of  its  moiety,  be 
restored  to  entry  after  due  notice  by  advertisement,  and  that  the  same 
be  disposed  of  under  the  provisions  of  the  act  of  March  2, 1889,  supra. 


TOWN8ITB-APPRAISAL  OF  LOTS-SECTION  »881,  R.  8. 

Poet  Angeles  Townsitb. 

After  town  lots  have  been  appraised  and  offered  for  sale  ander  section  2381  R.  S., 
there  remains  no  aathority  for  re-appraisement^  or  reduction  of  the  price  fixed 
originally. 

Becretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  October 
(J.  I.  H.)  18,1894.  (P.  W.O.) 

I  am  in  receipt  of  your  letter  of  August  17, 1394,  in  the  matter  of 
the  charges  of  excessive  appraisal  of  lots  in  Port  Angeles  townsite, 
Washington. 

By  the  act  of  August  30, 1890  (26  Stat.,  390),  an  appropriation  was 
made  for  the  survey  and  appraisal,  with  a  view  to  sale  under  section 
2381  Of  the  Bevised  Statutes,  of  land  for  townsitb  purposes  at  Port 
Angeles,  Washington. 

The  survey  and  appraisement  were  regularly  reported  and  approved, 
and  acting  thereunder,  a  day  was  set  for  the  sale. 

By  said  act  those  who  had  settled  and  made  substantial  improve- 
ments prior  to  January  1, 1890,  were  accorded  a  preferred  right  of 
purchase  at  the  appraised  pnce  prior  to  the  day  of  public  sale. 

As  soon  as  the  appraisement  was  made  known  protests  were  filed  in 
many  instances  by  settlers  claiming  that  the  same  was  unfair  and 
excessive,  and  for  the  purpose  of  obtaining  AiU  information  in  the 
pieinises  a  special  agent  was  detailed  to  investigate  and  report  upon 
the  matter.  His  report  suggested  many  reductions  in  the  appraise- 
ment, but  recommended  that  the  sale  take  place  as  advertised,  which 
was  done. 

Your  letter,  based  ux>on  the  results  of  the  sale,  concludes  as  follows: 

While  the  appraised  value  of  the  lots  and  hlooks  referred  to  herein  may  be  exces- 
sive^ as  compared  with  the  appraisal  of  other  lots  near  the  same  locality,  I  think  the 
fact  that  nearly  one-half  of  said  lots  have  been  sold  at  the  appraised  valne,  or  in 
excess  thereof,  is  sufficient  to  show  that  the  appraised  valne  is  not  in  excess  of  their 
realvalae. 

Even  if  it  be  conceded  that  the  valnation  is  too  high,  it  would  hardly  be  Just  to 
reduce  the  appraisement  in  individual  cases,  and  leave  others,  with  adjoining  lots 
who  had  completed  their  purchase  at  the  appraised  price,  without  any  recourse  or 
redress. 
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For  the  Teaaons  herein  stated,  I  have  the  honor  to  recommend,  that  no  change  be 
made  in  the  appraisal,  as  approved,  and  that  all  claimants  who  have  not  made  the 
necessary  payment  on  lots  settled  upon  prior  to  July  5, 1893,  be  allowed  ninety  days 
to  complete  their  purchases. 

From  a  careful  review  of  the  matter,  I  am  of  the  opinion  that  no 
reduction  can  now  be  made  of  the  appraised  value  of  the  lots  in  this 
townsite  without  iurtber  legislation. 

The  sale  was  to  be  made  under  section  2381  of  the  Eevised  Statutes, 
which  provides  as  follows: 

When,  in  the  opinion  of  the  President,  the  public  interests  require  it,  it  shall  be 
the  duty  of  the  Secretary  of  the  Interior  to  cause  any  of  such  reservations,  or  part 
thereof,  to  be  surveyed  into  urban  or  suburban  lots  of  suitable  size,  and  to  fix  by 
appraisement  of  disinterested  persons  their  cash  value,  and  to  offer  the  same  for  sale 
at  public  outcry  to  the  hin^hest  bidder,  and  thence  afterward  to  be  held  subject  to 
sale  at  private  entry  according  to  such  regulations  as  the  Secretary  of  the  Interior 
may  prescribe ;  but  no  lots  shall  be  disposed  of  at  public  sale  or  private  entry  for  less 
than  the  appraised  value  thereof.  And  all  such  sales  shall  be  conducted  by  the  reg- 
ister and  receiver  of  the  land-office  in  the  district  in  which  the  reservations  may  be 
situated,  in  accordance  with  the  instructioDS  of  the  Commissioner  of  the  General  Land- 
Office. 

Under  this  section,  after  the  lots  have  been  appraised  and  offered  for 
sale,  no  authority  remains  for  reappraisement  or  reduction  of  price  fixed 
by  the  first  appraisement,  as  <'  no  lot  shall  be  disposed  of  at  public  sale  or 
private. entry  for  less  than  the  appraised  value  thereof.^ 

In  view  of  the  previous  suspension  of  action  upon  those  cases  where 
protests  were  filed,  I  have  to  direct  that  such  persons,  where  shown  to 
be  entitled  to  the  preferred  right  of  purchase,  be  allowed  ninety  days 
within  which  to  complete  their  purchases,  and  at  the  expiration  of  that 
time  all  lots  so  claimed  and  not  purchased  be  held  subject  to  private 
entry  at  their  assessed  value. 


CONTEST-PRACTICE— AMENDMENT, 

Wallace  v.  Woodruff. 

The  amendment  of  an  affidavit  of  contest  relates  hack  to  the  original,  and  excludes 
intervening  contests,  where  the  said  amendment  does  not  introduce  a  new  ground 
of  contest  hut  merely  makes  more  specific  and  definite  the  original  charge. 

Secretary  Smith  to  the  Commisaioner  of  the  Qeneral  Land  Office^  October 
(J.  I.  H.)  19^  1894.  ,  (J.  L.) 

I  have  considered  the  appeal  of  Luman  0.  Woodruff  from  your  office 
decision  of  February  21,  1893,  in  the  case  of  Willie  A.  Wallace  v. 
Luman  C.  Woodruff,  affirming  the  decision  of  the  local  officers,  and 
holding  for  cancellation  Woodruff's  homestead  entry  No.  88  for  the  SB. 
i  of  Sec.  34,  T.  12  N.,  R.  3  W.,  Indian  meridian,  Oklahoma  City  laud 
district)  Oklahoma. 
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On  April  25, 1889,  Woodraff  made  homestead  entry  of  said  land, 
alleging  that  he  settled  upon  and  commenced  to  improve  said  land  ou 
April  22, 1889. 

On  May  17, 1889,  Wallace  filed  his  affidavit  of  contest  against  said 
entry,  in  which  he  alleged : 

That  the  said  Lnraan  C.  Woodruff  is  disfjiialified  from  entering:  above  described 
land  as  a  homestead  by  reason  of  the  act  of  Congress  approved  March  2,  U89,  aid 
entitled,  'An  Act  making  appropriations  for  the  current  and  contingent  expenses  of 
the  Indian  Department,  and  for  fulfilling  treaty'  stipulations  with  various  Indian 
tribes,  for  the  year  ending  June  30,  1890,  and  for  other  purposes/' 

On  January  26,  1891,  Wallace  filed  another  affidavit  of  contest  in 
which  he  alleged : 

That  Woodruff  did  subsequently  to  the  2d  day  of  March,  1889,  and  prior  to  12 
o'clock  noon  of  April  22,  1889,  enter  upon  and  occupy  a  portion  of  the  lands  open  to 
settlement  under  the  act  of  Congress  of  March  2,  1889,  as  particularly  described  in 
the  said  affidavit  to  which  this  is  amendatory,  and  in  violation  of  said  act  of  Con- 
gress and  in  violation  of  the  proclamation  of  the  President  of  the  United  States, 
issued  thereunder,  and  in  pursuance  thereof. 

Notice  of  said  Hecond  affidavit  was  served  on  Woodrufl^,  January  29, 
1891,  and  he  was  notified  that  '^  the  charges  in  this  amended  affidavit 
are  made  part  of  and  will  be  heard  at  the  same  time  with  the  original 
contest." 

The  hearing  of  the  contest  of  Wallace  v,  Woodrnff'  began  on  June 
14, 1892,  in  the  presence  of  both  parties  with  their  attorneys. ' 

Woodruff  filed  a  motion  to  dismiss  Wallace's  contest  because,  he 
said,  the  allegation  of  disqualification  on  the  part  of  Woodruff  con- 
tained in  Wallace's  first  affidavit  of  contest  was  not  sufficient;  and 
also  because  Wallace's  amendatory  affidavit  charging  Woodruft''s  dis- 
qualification 

was  filed  long  subsequent  to  the  intervention  of  other  and  vested  rights,  to  wit : 
That  by  the  contest  of  Gideon  V^.  White,  filed  May  28,  1890,  and  that,  by  the  eon- 
test  of  John  T.  Renfro,  filed  November  14,  1890;  both  charging  same  grounds  of  dis- 
qualification against  this  contestee. 

Said  Gideon  W.  White  also  filed  his  protest  against  the  hearing  of 
Wallace's  contest  for  the  same  reasons  above  stated,  and  claimed  that 
he  was  entitled  to  be  first  heard  upon  the  charge  of  disqualification 
made  by  him  against  Woodruff  in  his  affidavit  of  contest  filed  May  28, 
1890. 

The  local  officers  overruled  Woodruff's  motion,  and  White's  protest, 
and  proceeded  to  take  the  testimony  of  witnesses.  The  hearing  was 
closed  on  July  20, 1892.  Woodruff  and  his  attorney  cross-examined 
the  contestant's  witnesses  at  length;  but  refused  to  introduce  any  testi- 
mony for  the  defence. 

On  July  27, 1892,  the  local  officers  rendered  their  joint  decision  recom- 
mending that  Woodruff's  homestead  entry  be  held  for  cancellation,  and 
that  the  preference  right  to  enter  said  land  be  awarded  to  Wallace, 
And  Woodruff  appealed  to  your  office. 
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On  February  21, 1893,  your  office  affirmed  the  decision  of  the  local 
officers.    And  Woodraff  alone  appealed  to  this  Department. 

The  second  affidavit  of  contest  by  Wallace  was  filed  and  treated  as 
an  amendment  of  the  first.  This  affidavit  did  not  introduce  a  new 
ground  of  contest,  but  merely  made  more  specific  and  definite  his  origi- 
nal affidavit,  and  the  amendment  related  back  to  the  date  of  the  origi- 
nal. Wallace  was  therefore  the  first  contestant.  Ko  one  of  the  defeated 
contestants  appealed  from  the  decision  against  them.  Woodruff,  the 
contestee,  alone  appealed.  This  being  true,  it  does  not  concern  Wood- 
ruff that  the  preference  right  was  given  to  Wallace  as  against  the  other 
contestants.  It  was  clearly  shown  that  Woodruff  was  disqualified  by 
reason  of  his  premature  entry  into  the  Territory  from  making  entry 
of  the  land. 

After  careful  examination  of  the  record,  the  testimony,  and  the  briefs 
of  counsel,  your  office  decision  is  hereby  affirmed. 


dTIZENSHIP— MEMBERSHIP  IN  INDIAX  TRIBE. 

Black  Tomahawk  v.  Waldbon. 

A  claim  of  membership  in  an  Indian  tribe  may  be  established  by  the  laws  and  nsages 
thereof,  although  snch  recognition  may  not  be  in  harmony  with  the  general  rule 
that  among  free  people  the  child  of  married  parents  follows  the  condition  of  the 
father. 

Secretary  Smith  to  the  Commissioner  of  Indian  Affairs,  October  29, 1894. 

Upon  further  considering  the  matters  involved  in  this  controversy, 
I  see  no  good  reason  for  changing  the  conclusions  heretofore  reached 
by  the  Assistant  Attorney-Genera^,  on  the  record  then  before  him,  and 
which  conclusions  were  approved  by  me. 

There  can  be  no  doubt  of  the  correctness  of  the  general  rule  as  laid 
down,  that,  among  free  people,  the  child  of  married  parents  follows  the 
condition  of  the  father.  But  it  has  been  suggested  that  the  laws  and 
usages  of  the  Sioux  Indians  may  have  made  Mrs.  Waldron  a  member 
of  the  tribe  on  March  2, 1889,  the  date  of  the  agreement  between  the 
tribe  and  the  United  States,  either  by  furnishing  a  different  rule  as  to 
the  effect  of  her  birth,  or  by  causing  her  adoption  as  a  consequence 
of  the  facts  connected  with  her  life.  While  the  general  rule  is  as  has 
been  before  held,  yet  it  must  yield  to  the  laws  and  usage  of  the  tribe 
when  laws  and  usage  upon  the  subject  are  satisfactorily  proven. 

If  the  laws  and  usages  of  the  Sioux  Indians  made  Mrs.  Waldron  a 
member  of  the  tribe  on  March  2, 1889,  then  she  should  be  given  the 
benefits  which  accrue  to  members  of  said  tribe  from  the  agreement 
referred  to.  You  are  therefore  directed  to  charge  some  special  agent 
with  the  investigation  of  this  matter.  To  this  end  he  should  give 
notice  to  the  contesting  parties  to  produce  before  him  on  a  day  certain. 
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any  testimony  they  may  desire  to  submit  showing  whether  there  were 
tribal  laws  and  usages  of  the  Sioux  Indians  bearing  upon  the  citizen- 
ship of  Mrs.  Waldron  on  the  2d  of  March,  1889,  and  also  what  was  her 
true  status  in  consequence  of  the  same. 

The  special  agent  will  report  to  you  such  testimony,  or  other  infor- 
mation which  may  be  obtained  by  him,  with  his  conclusions,  and  in 
the  same  manner  you  will  report  to  this  Department. 

As  the  matter  has  been  delayed  some  time,  you  will  cause  prompt 
fiction  to  be  taken  in  the  premises. 


PRACTICE— ACTION  ON  REVIEW— COMMISSIONER. 

LiTTLEPAaE  17.  Johnson. 

While  the  subject  matter  of  a  case  remaina  within  the  jurisdiction  of  the  General 
Land  Office  the  Commissioner  has  authority  to  revoke,  on  his  own  motion,  and 
for  due  cause,  a  former  decision  therein,  and  render  a  Judgment  in  accord  with 
the  record. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  J23y  1894.  (J.  L.) 

This  case,  which  involves  the  SW.  J  of  the  SB.  J  of  Sec.  14,  and  the 
W.  i  of  the  NB,  i  and  the  NW.  J  of  the  SB.  J  of  Sec.  23,  T.  13  S.,  R.  2  B., 
San  Bernardino  meridian,  Los  Angeles  land  district,  California,  has 
been  certified  to  this  Department  in  obedience  to  departmental  letter 
of  March  3,  1893. 

The  record  shows  that  on  September  22, 1888,  Johnson  made  home- 
stead entry  Ko.  4546  of  said  land.  His  homestead  affidavit,  bearing 
date  September  17, 1888,  was  made  before  the  clerk  of  the  court  for 
Snn  Diego  county,  California,  and  is  in  due  form,  except  that  the  words 
<^I  am"  were  not  inserted  in  the  blank  space  of  the  printed  form, 
between  the  word  "  that"  and  the  words  "  now  residing  on  the  land  I 
desire  to  enter." 

On  March  11, 1889,  Littlepage  filed  an  "application  for  hearing"  or 
affidavit  of  contest,  subscribed  and  sworn  to  before  a  notary  public  in 
Siiu  Diego  county,  California,  on  March  8, 1889, 

In  said  application  Littlepage  alleged: — 

1.  That  he  settled  upon  said  land  September  10,  1888. 

2.  That  prior  thereto  he  had  said  land  enclosed  by  a  wire  fence,  and  built  a  house 
tlioreon,  and  moved  his  wife  and  family  into  the  same,  and  remained  therein  with 
them  until  the  present  time  (March  8, 1889)  with  the  exception  of  about  two  months, 
during  which  his  wife  was  confined  and  was  absent  for  that  purpose. 

3.  That  he  has  cleared  and  plowed  about  ten  acres  of  said  land,  and  that  the  value 
of  his  improvements  is  at  least  $300. 

4.  That  on  September  10, 1888,  he  went  before  F.  R.  Sawday,  deputy  clerk  for  San 
Diego  county,  and  made  a  homestead  application  and  affidavit  for  said  land,  and 
gave  him  twenty  dollars  to  be  forwarded  therewith  to  the  land  office  at  Loa  Angeles. 
That  said  papers  were  returned  by  the  local  officers,  because  they  did  not  ahow 
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whether  the  applicant  was  or  was  not  a  oitizen  of  the  United  States.    That  he  imme* 
diately  caused  the  papeis  to  be  corrected  and  retomed  to  the  land  office. 

5.  That  he  was  snbseqaently  informed  by  said  deputy  clerk  that  he  coold  not  get 
a  homestead  'entry  ou  said  land  because  of  the  entry  thereof  by  W.  W.  Johnson  made 
September  22,  1888. 

6.  Whereupon  Littlepage  fhrther  averred,  that  neither  Johnson,  nor  any  other  per- 
son for  him^  did,  prior  to  the  24th  day  of  September,  1888,  make  any  improvements,  set- 
tlement or  residence  npon  said  tract;  that  he,  the  affiant,  is  the  prior  settler,  the  first 
a]>])]icant  and  a  qualified  one,  an  actual  bona  fide  resident  and  possessor  of  said  tract; 
and  has  complied  with  all  the  rules  and  regulations  in  such  case  made  and  provided, 
and  is  entitled  to  a  homestead  entry  upon  said  tract. 

7.  And  therefore  Littlepage  prays  for  a  hearing  to  establish  his  priority  of  right 
to  enter  said  land. 

On  May  22, 1889,  the  local  oflBcers  ordered  a  hearing  for  August  15, 
and  directed  the  testimony  to  be  taken  before  the  clerk  of  San  Diego 
county  on  August  5, 1889,  at  which  time  both  parties  appeared  in  per- 
son with  their  attorneys  and  witnesses,  and  the  testimony  was  taken. 

On  September  2, 1889,  the  local  oflBcers  rendered  their  joint  decision, 
recommending  that  Johnson's  entry  be  canceled  and  that  Littlepage  be 
allowed  to  make  homestead  entry  of  said  tract. 

Johnson  appealed,  and  on  Kovember  9, 1891,  your  oflBce  affirmed  the 
decision  of  the  local  officers. 

On  January  6, 1892,  Johnson  filed  a  motion  for  a  reconsideration  of 
your  office  decision,  and  for  a  rehearing  and  review  of  the  case,  upon 
the  gronnd  of  newly  discovered  evidence;  and  filed  affidavits  in  sup- 
l)ort  of  said  motion. 

On  March  3^  1892,  your  office,  while  considering  said  motion  and  in 
connection  therewith  the  whole  record  in  the  case,  became  satisfied  that 
the  decision  of  November  9, 1891,  was  erroneous  and  must  be  set  aside. 
Therefore,  disregarding  Johnson's  pending  motion  for  a  new  trial,  your 
office  proceeded  of  its  own  motion  to  reconsider  the  case  as  it  stood 
upon  Johnson's  appeal  from  the  local  officers;  and  after  elaborate  dis- 
cussion of  the  evidence,  your  office  re  voked  its  former  decision  of  Novem- 
ber 9, 1891,  and  dismissed  Littlepage's  contest. 

On  May  31, 1892,  your  office  was  informed  by  the  local  officers  that 
notice  of  your  office  decision  of  March  3, 1892,  was  served  on  Little- 
page  on  March  16,  1892,  by  registered  letter,  the  receipt  of  which  on 
March  22, 1892,  was  acknowledged  by  J.  M.  Bobinson,  his  attorney,  and 
that  no  appeal  had  been  filed  or  other  action  taken. 

On  June  15,  1892,  Littlepage,  by  Messrs.  Oopp  and  Luckett,  his 
attorneys,  filed  in  your  office  an  appeal  from  the  decision  of  March  3, 
1892,  which  appeal  your  office,  by  letter  "H"  of  June  29, 1892,  refused 
to  forward  to  the  Department,  for  the  reason  that  it  was  not  filed  in 
time. 

On  July  7, 1892,  Littlepage  filed  in  your  office  a  motion  for  a  review 
of  the  decision  of  June  29, 1892,  refusing  to  forward  the  appeal.  This 
motion  was  overruled  by  your  office,  by  letter  *'  H"  of  August  6, 1892. 

On  August  29, 1892,  Littlepage,  by  his  said'  attorneys,  filed  in  this 


314  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Department  a  petition  for  an  order  directing  the  Commissioner  to 
certify  to  the  Department,  for  examination  and  action,  the  record  of 
the  ca^e.  On  March  3, 1893,  the  prayer  of  said  petition  was  granted 
by  my  predecessor,  who  held  that  notice  of  youi'  ofSce  decision  of 
March  3, 1892,  was  not  received  by  Mr,  Robinson,  attorney  for  Little- 
page,  nutil  April  16,  1892,  and  that  the  failure  was  not  due  to  his 
neglect. 

Thus  the  whole  record  pf  the  case  is  now  before  me  for  consideration 
and  action. 

Counsel  for  Littlepage  earnestly  contend  that  the  Commissioner  had 
no  authority,  or  jurisdiction,  to  revoke  the  decision  of  N"ovember  9, 
l891,  and  make  the  contrary  decision  of  March  3,  1892.  Johnson's 
motion  for  a  rehearing,  supported  by  affidavits,  was  obliged  to  be  con- 
sidered in  connection  with  the  testimony  already  in  the  case.  During 
the  examination  thus  necessitated,  the  Commissioner  became  satisfied 
that  his  former  decision  was  erroneous  and  should  be  set  aside.  He 
seems  to  have  regarded  the  papers  filed  with  the  motion  for  review  and 
rehearing,  as  insufficient  to  sustain  it  under  the  rules  of  practice.  But 
he  felt  it  to  be  his  duty,  in  the  exercise  of  his  supervisory  powers,  to 
correct  the  error  he  had  incidentally  discovered. 

Section  463  of  the  Revised  Statutes  enacts,  that — 

The  CommiBsioner  of  the  General  Land  OfiBce  shall  perforin,  under  the  direction 
of  the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to  the  surveying 
and  sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respecting  such 
public  lands. 

Section  441  enacts,  that^— 

The  Secretary  of  the  Interior  is  charged  with  the  supervision  of  public  buslnesa 
relating  to    .    .    .    the  public  lands. 

In  the  case  of  Malone  v.  Union  Pacific  R.  R.  Co.  (7  L.  D.,  13),  this 
Department  held  that: — 

The  Commissioner  of  the  General  Land  Office  has  authority  to  review  a  deoision 
of  his  office  ana  spontey  and  without  notice  to  the  parties,  where  such  action  is 
required  to  put  the  office  in  accord  with  its  own  records.  (See  also  Parker  v.  Castle, 
4L.D.,85.) 

In  the  case  of  the  Northern  Pacific  R.  R.  Co.  v,  Bass  (14  L.  D.,  443), 
it  was  held  that — 

In  the  absence  of  a  motion  for  review  the  Department  through  the  supervisory 
power  conferred  upon  the  Secretary,  has  the  requisite  authority  to  correct  its  own 
mistakes  while  the  subject  matter  is  yet  under  its  jurisdiction.  (See  also  Pueblo 
of  San  Francisco,  5  L.  D.,  483-494.) 

In  the  cavse  of  Knight  v,  U.  S.  Land  Association  (142  U.  S.,  181),  the 
Supreme  court  of  the  United  States  held  that — 

It  makes  no  difference  whether  the  appeal  is  in  regular  form  according  to  the 
established  rules  of  the  Department  or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  by  some  action  of  the  Commissioner 
takes  up  the  case  and  disposes  of  it  in  accordance  with  law  and  Justice. 
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And  on  page  178  the  court  quotes  with  approbation  the  following  from 
the  case  in  5  L.  D.,  494,  supra: 

When  prooeedingB  affecting  titles  to  land  are  before  the  Department,  the  power  of 
supervision  may  be  exercised  by  the  Secretary,  whether  these  proceedings  are  called 
to  his  attention  by  formal  notice  or  by  appeal.  It  is  sufficient  that  they  are  brought 
to  his  notice.  The  rules  prescribed  are  designed  to  facilitate  the  Department  in  the 
dispatch  of  business,  not  to  defeat  the  supervision  of  the  Secretary.  For  example, 
if  when  a  patent  is  about  to  issue,  the  Secretary  should  discover  a  fatal  defect  in  the 
proceedings,  or  that  by  reason  of  some  newly  ascertained  fact,  the  patent  if  issued 
-would  have  to  be  annulled,  and  that  it  would  be  his  duty  to  ask  the  Attorney  General 
to  institute  proceedings  for  the  annulment,  it  would  hardly  be  seriously  contended 
that  the  Secretary  might  not  interfere  and  prevent  the  execution  of  the  patent.  He 
conld  not  be  obliged  to  sit  quietly  and  allow  a  proceeding  to  be  consuinmated,  which 
it  would  be  immediately  his  duty  to  ask  the  Attorney  General  to  take  measures  to 
annul. 

Considering  that  it  is  the  Commissioner's  express  duty  to  *' perform 
all  executive  duties  in  anywise  respecting  the  public  lands,"  it  seems 
to  me,  that  the  rules  of  conduct  indicated  by  the  decisions  (pioted  for 
the  guidance  of  the  Secretary,  should  apply  also  to  the  conduct  of  the 
Commissioner,  so  long  as  the  subject-matter  remains  under  the  juris- 
diction of  his  office. 

There  can  be  no  question  as  to  his  authority  and  duty  before  the  pro- 
mulgation of  his  decision. 

If,  after  the  promulgation  of  a  decision,  before  an  appeal  lias  been 
taken  and  allowed,  and  before  the  papers  in  tiie  case  have  been  for- 
warded to  the  Secretary's  office,  the  Commissioner  shall  discover  that 
his  decision  is  erroneous,  unlawful,  or  unjust,  he  would  have  authority, 
and  it  would  be  his  duty,  to  interfere  and  prevent  its  execution, 
whether  procured  by  fraud  or  accident,  or  by  the  mistake  or  oversight 
of  himself  or  some  of  his  subordinates.  It  would  be  idle  to  delay  the 
case  and  encumber  the  Secretary's  office  by  transmitting  for  review, 
ui)on  appeal,  a  decision  which  the  Commissioner  knows  ought  to  be 
reversed;  and  equally  idle,  if  there  be  no  appeal,  to  make  formal  appli- 
cation to  the  Secretary  for  supervisory  authority  to  revoke  the  errone- 
ous decision.  The  Commissioner's  authority  is  commensurate  with  his 
duties;  and  the  words  of  the  statute  defining  the  latter  are  broad. 
The  simplest  and  quickest  way  to  remedy  such  a  wrong,  is  for  the 
Commissioner  sua  sponte  to  revoke  the  erroneous  decision  and  promul- 
gate the  right  one,  giving  notice  to  the  parties  interested,  either  before 
or  after  the  promulgation  of  the  new  decision,  as  he,  the  Connnissioner, 
may  deem  best,  and  Siiving  all  rights  of  appeal. 

In  this  case  the  witnesses  did  not  appear  before  the  local  officers. 
After  carefully  examining  all  the  testimony,  I  find  that  Littlepage  has 
failed  to  prove  the  material  allegations  contained  in  his  affidavit  or 
contest,  and  that  Johnson  wafi  the  prior  settler;  that  he  made  settle- 
ment and  established  his  residence  upon  the  land  in  contest  on  Sep- 
tember 10,  1888,  and  \^as  residing  thereon  when  he  made  his  home- 
stead affidavit.    There  is  no  question  as  to  the  sufficiency  of  Johuson^s 
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improvements,  cultivation,  and  continnous  residence.     LitUepage*^ 
contest  must  be  dismissed  and  Johnson's  entry  held  intaoti 
Your  office  decision  of  March  3, 1802,  is  hereby  aflBrmed« 


Palmer  «.  Stillman« 

Motion  for  the  review  of  departmental  decision  of  March  17, 1894, 18 
L.  D.,  196,  denied  by  Secretary  Smith,  October  22, 1894. 


PBACTICE-nNOTICE-SERVICB  by  PUBLICATION— APPBARANCB. 

RiDDELL  V.  Hanson's  Heirs. 

The  publication  of  notice  does  not  confer  JuriBdiction,  if  the  order  therefor  wai 
iesaed  without  due  showing  of  diligence  on  the  part  of  the  oonteatant,  nor  can 
Buch  notice  be  made  good  by  a  subsequent  affidavit  setting  forth  fBkote  tafficiest 
to  warrant  publication. 

The  appearance  of  the  defeudant,  on  motion  to  re-open  a  ease,  after  defanli  therein 
on  his  part,  is  not  a  waiver  of  his  right  to  subsequently  raise  the  question  of 
jurisdiction ;  and,  on  appeal  from  the  denial  of  said  motion,  the  appearance  of 
oouusel,  on  behalf  of  the  defendant,  will  be  held  a  special  appearance  for  tiie 
the  purpose  of  determining  the  question  of  jurisdiction,  where  said  qnestioii  it 
the  only  one  at  issue. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Odober 
(J.  I.  H.)  ^^,  1694.  (B.  M.  R) 

This  case  involves  parts  of  Sees.  22  and  27  in  T.  U  N.,  R  10  W^ 
Vancouver  land  district,  Washington. 

Your  office  decision  shows — and  from  the  facts  stated  no  appeal  was 
taken — that  Alexander  Hanson  filed  a  notice  of  his  donation  claim 
April  30, 1855,  on  unsurveyed  lands,  under  the  act  of  congress  of  Sep- 
tember 27, 1850  (9  Stat.,  496). 

April  15, 1855,  proof  of  the  above  notice  was  made  before  a  justice  of 
the  peace;  July  14, 1857,  another  notice  was  made  by  Hanson,  at  which 
J.  S.  Morgan  and  Francis  S.  Garretson  were  witnesses  who  stated  that 
Hanson's  residence  upon  the  land  commenced  on  December  15, 1851, 
and  continued  until  July  14, 1857. 

Again  in  February  19, 1862,  Hanson  filed  another  notice  of  his  claim 
in  which  he  states  that  at  its  date  he  was  a  resident  of  San  Francisco, 
California.  The  proof  with  this  notice  consisted  of  Hanson's  affidavit 
and  the  aftidavits  of  F.  S.  Garretson  and  Mark  Winant,  who  fixed  the 
date  of  Hanson's  settlement  on  the  land  as  December  10, 1851,  and 
stated  that  his  residence  continued  thereon  until  July  14, 1850.  It  is 
also  in  evidence  that  Kate  S.  Hanson  made  an  affidavit  before  a  notary 
public  in  San  Francisco,  California,  on  the  10th  day  of  December,  1863, 
stating  that  she  was  the  administratrix  of  the  estate  of  Alexander 
Hanson,  deceased. 
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February  21, 1886,  the  local  officers  forwarded  copies  of  the  declara- 
tion of  intention  and  admission  to  citizenship  of  Alexander  Hanson^ 
which  show  that  he  made  and  filed  the  same  in  the  county  court  of  San 
Francisco  on  December  30, 1852. 

Hanson  became  a  citizen  of  the  United  States  on  February  13, 1855, 
and  the  court  in  passing  upon  his  application  states : 

And  the  said  Alexander  Hanson  having  then  exhibited  to  eaid  conrt  a  certificate 
of  his  declaration  of  hie  intention  to  become  a  citizen,  made  in  the  coonty  court, 
county  of  San  FrancisoO;  state  of  California,  on  the  dOth  day  of  Deoembery  A.D., 
1852,  and  proved  by  the  oaths  of  Mark  Winant  and  John  S.  Morgan,  citizens  of  the 
United  States,  his  residence  within  said  State  for  the  last  year. 

On  the  30th  of  June,  1890,  the  local  oflBcers  rendered  a  decision  in 
favor  of  John  Kiddell  against  the  heirs  of  Alexander  Hanson.  Tins 
eonte^st  was  for  abandonment  and  notice  was  given  by  publication  first, 
against  Alexander  Hanson;  subsequently  a  new  notice  was  given  also 
by  publication  against  the  heirs- at- law  of  Alexander  Hanson.  Tlie 
first  notice  was  addressed  to  Alexander  Hanson  and  the  second  to  the 
heirs- at-law  of  Alexander  Hanson  at  San  Francisco,  California.  At 
the  hearing  thereafter  held  in  this  case  the  contestant  appeared  and 
the  contestee  was  in  default. 

On  the  31st  day  of  July,  1890,  Kate  S.  Borland  filed  a  petition 
alleging  that  she  was  an  heir-at-law  of  Alexander  Hanson,  deceased, 
and  asked  for  a  re  hearing  in  this  case.  The  local  ofScers  denied  tliis 
petition.  Upon  appeal  your  office  decision  of  February  2, 1893,  affirmed 
the  decision  below. 

The  question  was  raised  before  you  that  as  the  notice  by  publication 
had  not  been  accompanied  by  an  affidavit  of  due  diligence  it  was  an 
improper  notice  and  that  jurisdiction  had  never  been  acquired  upon  tlie 
heirs  of  Alexander  Hanson.  The  decision  appealed  from  seems  to  be 
based  upon  the  ground  that  the  re-opening  of  the  case  and  ordering  of 
a  hearing  would  be  to  permit  the  heirs  of  Alexander  Hanson  to  dispute 
the  statement  made  by  him  during  his  lifetime  in  the  application  to 
become  a  citizen  and  that  the  question  of  jurisdiction,  not  having  been 
raised  before  the  local  officers,  can  not  be  raised  upon  appeal. 
Rule  11  of  practice  provides: 

Notice  may  he  given  by  publication  alone  only  when  it  is  shown  by  affidavit  of 
conteetanty  and  by  snch  other  evidence  as  the  register  and  receiver  may  require, 
that  due  diligence  has  been  used  and  that  personal  service  can  not  be  made.  The 
party  will  be  required  to  state  what  effort  has  been  made  toget  personal  service. 

In  a  large  number  of  cases  this  Department  has  held  that  the  affidavit 
of  due  diligence  was  the  basis  and  authority  for  the  order  of  service  by 
publication. 

There  is  an  affidavit  in  this  case  made  by  J.  A*  Munday,  attorney 
for  Bidden,  in  which  he  states  that  due  diligence  was  used,  and  if  the 
afiSdavit  had  been  made  at  the  proper  time  it  would  have  been  a  proper 
service.  There  were  two  notices  given  by  publication  in  this  case:  one 
on  March  21, 1890,  and  the  other  on  April  25, 1890;  the  affidavit  of  Mr. 
Manday  was  not  made  until  MatV  1, 1890,  consequently  it  cannot  cure 
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the  defect  for  the  reason  that  the  affidavit  being  the  basis  of  the  order 
of  publication,  sach  order  was  a  nallity  in  the  absence  of  such  an  affi- 
davit.   In  Jardee  v.  Cannon  (16  L.  D.,  28),  it  was  held  that — 

Affidavits  were  filed  by  the  contestant  after  the  notice  was  issued,  for  the  purpose 
of  curing  the  defect  in  the  first  affidavit  but  such  showing  was  too  late. 

There  can  be  no  question  that  the  issue  of  jurisdiction  may  be  raised 
at  any  stage  of  the  proceedings.  The  appearance  of  Mrs.  Borland  to 
make  a  motion  for  rehearing  in  the  case  can  not  be  held  to  have  been  a 
waiver  upon  her  part  of  the  defect  in  the  service. 

This  case  is  not  similar  to  one  in  which  a  person  appears  at  the  day 
of  trial,  but  the  case  having  been  already  heard,  the  decision  of  the  local 
officers  having  been  rendered,  an  appearance  upon  a  motion  to  re-open 
is  not  such  an  appearance  as  in  anywise  waives  the  right  to  a  question 
of  jurisdiction. 

The  fact  that  Mrs.  Borland  admits  that  she  was  a  resident  of  Cali- 
fornia does  not  debar  her  from  raising  the  question  of  jurisdiction,  when 
the  absolute  plain  requirement  of  the  rule  of  practice  demands  it  as  the 
sine  qua  non  of  issuance  of  notice  in  that  way. 

On  July  22,  1891,  the  attorneys  in  this  city  filed  the  following  ap- 
pearance: 

Before  the  Commissioner  of  the  General  Land  Office: 

In  the  case  of  John  Riddell,  contestant,  v.  Alexander  HauRon,  involving  the  lattor's 
donation  claim  No.  37,  notification  No.  11999,  for  parts  of  Sees.  22  and  27,  T.  14  N., 
R.  10  W.,  Vancouver,  Washington,  land  district,  we  enter  our  appearance  on  behalf 
of  the  heirs  of  Alexander  Hanson,  deceased,  and  ask  to  be  advised  of  the  receipt  of 
the  papers  in  said  case,  aud  thereafter  allowed  the  nsual  time  for  submission  of 
argument  thereon. 

It  is  maintained  by  the  contestant-appellee  that  this  appearance  is  a 
general  appearauce,  and  as  such  it  is  a  waiver  of  the  serving  of  process 
in  this  case. 

This  case  was  before  your  office  upon  appeal  from  the  register  and 
receiver's  decision  denying  a  motion  for  rehearing  upon  the  ground 
set  out  in  the  petition.  The  question  before  your  office  and  before  this 
Department  is  that  of  jurisdiction,  and  whatever  the  language  might 
indicate,  I  am  of  opinion — there  being  but  one  question  at  issue — that 
the  ground  taken  is  technical,  and  that,  under  all  the  facts  and  circum- 
stances of  this  case,  the  appearance  is  a  special  appearance  for  the  pur- 
pose of  having  the  Department  pass  upon  the  question  of  the  jurisdic- 
tion of  the  parties. 

The  case  of  Pankonin  v.  Crook  (6  L.  D.,  456),  cited  by  counsel  for 
Eiddell,  is  not  in  point  as  sustaining  the  position  taken,  that  a  non- 
resident cannot  be  heard  to  maintain  that  the  absence  of  the  affidavit 
of  due  diligence  is  a  fatal  defect.  The  syllabus  of  that  case  is  as  fol- 
lows: 

Service  by  publication  of  notice  is  authorized  on  due  shc^wing  that  personal  serv- 
ice cannot  be  made. 

A  non-resident  will  not  be  heard  to  say  that  due  diligence  was  not  used  to  secure 
personal  service. 
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The  facts  iu  the  case  at  bar,  and  the  one  cited,  are  materially  differ- 
ent, lu  that  case  an  affidavit  of  diligence  was  made,  and  the  question 
came  up  on  the  denial  by  the  defendant  that  any  diligence  had  been 
used,  and  when  the  defendant  admitted  that  he  was  not  a  resident  of 
the  State  of  Nebraska — where  the  case  was  tried — ^it  was  held  that  "he 
cannot  be  heard  to  say  that  contestant  has  not  used  due  diligence  in 
attempting  to  secure  personal  service."  That  case  simply  held  that 
when  an  order  of  service  by  publication  had  been  granted  on  an  affi- 
davit that  conformed  to  the  requirements  of  the  rule,  the  question  of 
the  truthfulness  of  the  affidavit  could  not  be  raised  by  one  who  admit< 
tedly  resided  outside  of  the  State. 

Coansel  for  contestant  urge  that  the  point,  that  the  affidavit  was  not  filed  prior  to 
the  first  publication,  not  having  been  raised  before  the  local  officers,  when  counsel 
entered  a  full  appearance^  and  filed  a  motion  lor  review,  and  subsequently  on  appU- 
cation  for  a  rehearing,  it  was  waived,  and  cites  ^ole  17.  Shotwell  (15  L.  D.,  404). 

The  syllabus  of  that  case  is  as  follows: 

An  attorney  who  files  a  motion  for  a  new  trial,  on  behalf  of  the  defendant,  on  the 
ground  that  due  notice  of  the  former  proceedings  was  not  given^  subjects  thereby 
his  client  to  the  jurisdiction  of  the  local  office;  and  if  said  motion  is  granted,  notice 
to  the  defendant  of  the  time  fixed  for  trial  is  sufficient  if  given  to  his  attorney. 

But  in  that  case,  the  new  trial  had  been  granted,  and  it  was  upon  the 
second  default  that  it  was  held  that  jurisdiction  had  been  acquired. 

The  local  officers  not  having  acquired  jurisdiction  over  the  heirs  of 
Alexander  Hanson,  the  proceedings  in  this  case  have  been  a  nullity, 
for  the  reason  that  the  heirs  of  Hanson  are  entitled  to  their  day  in 
court.  It  does  not  necessarily  follow  that  to  re-open  the  case  would  be 
to  allow  them  to  dispute  the  record  made  by  their  ancestor;  it  may  be 
that  the  discrepancies  between  the  proof  of  Hanson  and  his  naturaliza* 
tion  can  be  explained;  but  however  this  may  be — and  it  will  be  time 
enough  to  raise  the  question  of  estoppel  when  the  parties  are  properly 
before  us — ^it  is  sufficient  now  to  say  that  the  service  of  notice  in  this 
case  is  fatally  defective,  and  for  the  reasons  herein  stsNied,  your  office 
decision  is  reversed,  and  the  contest  of  Biddell  remanded  to  the  local 
officers  to  be  initiated  de  novo  at  his  option. 
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INDIAN  KESEUVATION— EXECUTIVE   ORDER— RIGHT  OF  WAT. 

Fond  du  Lao  Eesesyation. 

The  change  of  the  boundaries  of  the  Fond  da  Lac  Indian  reservation  by  ezecntiTe 
order,  to  correct  an  error  of  description  therein,  did  not  affect  the  validity  of 
said  reservation  as  finally  established,  although  said  reser\'ation  was  originally 
created  under  an  act  that  described  the  boundaries  thereof. 

The  relinquishment  to  the  United  States  by  the  Indians  of  their  Interest  in  said 
lands,  does  not  defeat  their  subsequent  claim  for  damages  on  account  of  the 
location  of  a  railroad  right  of  way  through  said  reservation  prior  to  such 
relinquishment. 

Asiistant  Attorney  General  Hall  to  the  Secretary  of  the  Interior ^  Janu- 
ary J9J9y  1894. 

T  am  in  receipt,  by  reference  from  the  First  Assistant  Secretary,  of  a 
communication  from  the  Commissioner  of  Indian  Affairs,  addressed  to 
yon,  in  which  two  questions  are  raised  in  regard  to  the  right  of  the 
Indians  to  recover  of  the  Jl^orthern  Pacific  Eailroad  Company  for  the 
right  of  way  through  the  Fond  du  Lac  Indian  reservation.  The  ques- 
tions are — First :  Is  that  part  of  the  land  that  has  been  taken  by  said  rail- 
road company  for  its  right  of  way  in  fact  a  part  of  a  legally  established 
Indian  reservation.  Second :  Can  the  Indians  now  claim  damages  of  the 
railroad  company  for  taking  such  right  of  way,  inasmuch  as  they  have 
transferred  and  relinquished  to  the  United  States  all  their  right,  title 
and  claim  of  every  kind  to  said  lands.  You  ask  my  opinion  on  these 
two  questions. 

The  treaty  by  which  these  Indians  went  into  possession  of  this  reser- 
vation was  ratified  on  September  30, 1854.  The  land  embraced  within 
said  reservation,  as  set  out  in  the  treaty,  was  a  tract  of  land 

beginning  at  an  island  in  the  St.  Louis  river  above  Knife  Portage,  called  by  the  Indians 
Paw-paw-Bco-me-mc-tig,  running  west  to  the  boundary  line  heretofore  described, 
thence  north  along  said  boundary  line  to  the  mouth  of  the  Savannah  river,  and  thence 
down  the  St.  Louis  river  to  the  place  of  beginning,  and  if  said  tract  shall  oontoin 
less  than  100,000  acres,  a  strip  shall  be  added  on  the  south  side  thereof  large  enough 
to  equal  such  deficiency. 

A  history  of  the  transaction  between  this  band  of  Indians  and  the 
United  States  government,  la  fully  set  forth  in  the  record.  It  appears 
there  that,  in  consideration  of  the  fact  that  an  error  had  been  eoni- 
mittid  in  the  description  of  the  land — it  being  understood  at  the  time 
that  the  articles  of  the  treaty  were  drawn  up  that  the  improvements 
made  by  these  Indians  at  Perch  Lake  should  be  included  in  the  reseiva- 
tion,  which  was  not  the  fact  as  finally  located — ^the  President  sub- 
sequently changed  the  boundaries  of  the  reservation  to  inolnde  these 
improvements. 

It  is  upon  this  ground  that  the  counsel  for  the  Northern  Pacific  Rail- 
road Company  asserts  that  the  right  of  way  of  the  said  road  does  not 
pass  over,  or  through,  any  portion  of  the  Fond  du  Lac  reservation.    In 
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other  words,  the  contention  now  is,  that,  as  the  act  ratifying  the  treaty 
deBcribed  the  boundaries  of  the  reservation  and,  as  the  road,  as  com- 
pleted, did  not  go  through  such  described  land,  the  act  of  the  President 
in  changing  such  boundaries  of  said  reservation  was  without  authority 
of  Congress  and  without  force  and  effect  in  law,  and  conferred  no 
interest  or  title  whatever,  to  the  Indians  in  reference  to  the  land  sub> 
sequently  added. 

It  is  well  here  to  note  that  in  Article  three  of  said  act  of  September 
30, 1854,  (10  Stat.,  1109),  it  is  stated— 

And  he  (the  President)  may  also  assign  other  lands  in  exchange  for  mineral  lands 
if  any  such  are  fonnd  in  the  tracts  herein  set  apart,  and  he  may  also  make  such 
ohange  in  the  boundaries  of  such  reserved  tracts,  or  otherwise,  as  shall  be  necessary 
to  prevent  interference  with  any  vested  rights.  AH  necessary  roads,  highways  and 
railroads,  the  lines  of  which  may  run  through  any  of  the  reserved  tracts,  shall  have 
theright  of  .way  through  the  same,  compensation  being  made  therefor  as  in  other 
cases. 

It  may  be  noted  that  the  error  here  corrected  by  the  President,  was 
an  error  of  failure  to  carry  out  the  intention  of  the  contracting  parties. 
It  was  the  intention  on  the  part  of  the  Indians  and  upon  the  part  of 
the  agents  of  the  United  States  government,  that  these  lands,  improved 
by  the  Indians,  should  be  embodied  in  the  reservation  set  aside  for 
them.  Upon  this  ground  alone  it  would  appear  that  the  act  of  the 
President  was  justified  and  could  be  maintained. 

It  will  further  be  noted  that  the  section  of  the  treaty  hereinbefore  set 
forth,  contains  the  clause— after  giving  the  President  power  to  change 
the  boundaries — ^^  as  shall  be  necessary  to  prevent  interference  with 
any  vested  rights." 

The  act  of  Congress,  it  appears,  should  be  construed  so  as  to  protect 
with  equal  force  the  rights  of  those  with  whom  they  were  contracting,  as 
of  its  own  citizens,  and,  as  the  Indians  had,  prior  to  this  time,  made 
substantial  improvements  upon  these  lauds,  their  rights  were  vested 
within  the  meaning  of  this  clause,  and  the  act  of  the  President  could 
therefore  be  defended  on  the  ground  of  the  power  therein  granted  to 
him. 

In  addition  to  the  special  authority  given  to  the  President  to  change 
the  boundaries  of  the  Fond  du  Lao  Reservation,  he  had,  in  virtue  of 
his  general  authority,  the  right  to  establish  an  Indian  Eeservation.  In 
the  case  of  exfo/rie  0.  K.  Cotton  (12  L.  D.,  205),  it  was  held  that 

the  general  aUotment  act  of  Febraary  8, 1887,  gave  the  Indians  the  same  rights 
within  a  reseTvation  created  by  ezecntive  order,  as  if  made  by  treaty  or  act  of  Con> 
gress,  and  lands  sabjeot  to  such  right  can  only  be  relieved  therefrom  by  congres- 
sional action. 

In  the  case  of  Grisar  v.  McDonald  (6  Wall.,  381),  the  supreme  court 
says: 

From  an  early  period  in  the  history  of  the  government  it  has  been  the  practice  of 
the  President  to  order,  from  time  to  time  as  the  exigencies  of  the  public  service 
required,  parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
Bet  apart  for  public  use. 

1801— VOL  19 ^21 
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In  ex  parte  John  Oampbell  (6  L.  D.,  317),  it  was  said: 

The  President  is  vested  with  seneral  authority  in  the  matter  of  reserving  lands 
for  public  uses  and  land  so  set  apart  is  not  subject  to  disposal  under  the  pubUo 
land  laws  during  the  existence  of  such  reservation. 

It  would  seem  from  these  decisions,  that  outside  of  the  authority 
granted  in  the  treaty  hereinbefore  referred  to,  the  President  had  the 
authority  to  set  aside  and  reserve  these  lands,  as  an  addition  to  the 
reservation  created  by  treaty,  if,  in  his  judguient,  the  interest  of  the 
Indians  or  of  the  United  States  would  be  promoted  thereby. 

It  is  evident  that  the  Indians  did  not  have  a  fee  simple  title,  because 
in  article  three  of  the  treaty,  it  is  set  forth  that — 

The  United  States  will  define  the  boundaries  of  the  reserved  tract  whenever  it 
may  be  necessary,  by  actual  survey,  and  the  President  may,  from  time  to  time  at 
bis  discretion,  cause  the  whole  to  be  surveyed,  and  may  assign  to  each  head  of  a 
family  or  single  person  over  twenty-one  years  of  age,  eighty  acres  of  the  land  for  his 
or  their  separate  use,  and  he  may  at  his  discretion,  as  fast  as  the  occupants  become 
capable  of  transacting  their  own  affairs,  issue  patents  therefor  to  such  occupants, 
with  such  restrictions  of  the  power  of  alienation  as  he  may  see  fit  to  impose. 

But  whilst  this  is  true,  it  is  equally  true  that  they  did  have  some 
legal  estate  in  the  lands,  and,  for  the  purposes  of  the  question  now  at 
issue,  it  is  not  pertinent  as  affectiog  the  right  of  action  for  damages  or 
compensation,  as  to  whether  they  had  a  fee  simple  title  or  were  simply 
tenants  at  will.  In  either  event,  they  had  such  interest  as  would  main- 
tain a  cause  of  action  and  the  degree  of  th^ir  title  is  only  in  point  as 
determining  the  extent  and  the  amount  of  damages  or  compensation  to 
which  they  would  be  entitled. 

Whatever  interest  the  Indians  had  in  these  lands  passed  to  the  gov- 
ernment of  the  United  States  by  their  subsequent  treaty,  but  the  treaty 
did  not  carry  with  it  the  cause  of  action  which  had  already  accrued 
prior  to  the  date  of  such  relinquishment. 

It  may,  perhaps,  be  said  that  as  the  title  to  these  lands  has  passed 
from  the  Indians  to  the  United  States  government,  the  former  could 
not  maintain  a  cause  of  action  against  the  defendant  railroad  company. 
In  this  connection  I  qnote  from  the  Massachusetts  decision  that  which 
seems  to  be  in  point:  Starr  et  aL  v,  Jackson  ( II  Mass.,  518,  page  519); 
Parker  ( chief  justice)  in  delivering  the  opinion  of  the  court  says: 

There  seems  to  be  no  doubt  but  that  a  tenant  at  will  and  his  landlord  may  both 
maintain  actions  for  injuries  done  to  the  soil  or  to  buildings  upon  it.  They  are  both 
injured  but  in  different  degrees;  the  tenant  in  the  interruption  to  his  estate  and  the 
diminution  of  his  profits,  and  the  landlord  in  the  more  permanent  iignry  to  his  prop- 
erty, etc.,  (page 523). 

Chitty  in  his  Pleading,  speaking  of  the  action  of  trespass  quare  olausuMj 
says: 

The  gist  of  the  action  is  ii^ury  to  the  possession ;  and  unless,  at  the  time  the  injury 
was  committed,  the  plaintiff  was  in  actual  possession,  trespass  cannot  be  supported. 

It  is  contended  by  counsel  for  the  railroad  company  that  its  right  of 
way  grant  is  without  exception  of  any  kind* 
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OoBcede  this  contention  to  be  true,  yet  it  cannot  be  saccessfully 
maintained  that  the  grant  to  the  iN'orthern  Pacific  Bailroad  Company 
is  in  any  wise  to  be  construed  as  giving  them  the  right  of  way  tbrough 
these  lands  without  compensation  for  the  reason  that  the  reverse  is 
expressly  stipulated  in  the  aet  of  1854,  supra. 

In  the  case  of  the  Leavenworth,  Lawrence  and  Galveston  iiailroad 
Co.  V.  The  United  States,  (92  TJ.  S,,  733),  it  was  held  as  follows : 

3.  The  doctrine  of  Wilcox  v.  Jackson,  13  Pet.,  489,  that  a  tract  lawfully  appropri- 
ated to  any  purpose  becomee  thereatV)r  severed  from  the  mass  of  public  lands,  and 
that  no  subsequent  law  or  proclamation  wiU  be  coustrued  to  embrace  it,  or  to  oper- 
ate upon  it,  although  no  exception  be  made  of  it,  reaffirmed  and  held  to  apply  with 
more  force  to  Indian  than  to  military,  reservations,  inasmuch  as  the  latter  are  the 
absolute  property  of  the  government,  whilst  in  the  former  other  rights  are  vested. 

5.  Where  the  right  of  an  Indian  tribe  to  the  possession  and  use  of  certain  lands^ 
as  long  as  it  may  choose  to  occupy  the  same,  is  assured  by  treaty,  a  grant  of  them, 
absolutely  or  cum  anerej  by  Congress,  to  aid  in  building  a  railroad,  violates  an  express 
stipulation;  and  a  grant  in  general  terms  of  ''land"  cannot  be  construed  to  embrace 
them. 

6.  A  proviso,  that  any  and  aU  lands  heretofore  reserved  to  the  United  States,  for 
any  purpose,  whatever,  are  reserved  from  the  operation  of  the  grant  to  which  it  la 
annexed,  applies  to  lands  set  apart  for  the  use  of  an  Indian  tribe  under  a  treaty. 
They  are  reserved  to  the  United  Statues  for  that  specific  use;  and,  if  so  reserved  at 
the  date  of  the  grant,  are  excluded  from  its  operation.  It  is  immaterial  whether 
they  subsequently  become  a  part  of  the  public  lands  in  the  country. 

I  therefore  conclade  that  both  questions  should  be  answered  in  the 
affirmative,  and  I  so  advise. 
Approved, 

HosiB  Smith, 

Secretary, 


AIiASKA— liBGAIi  STATUS  OF  "NATTVIEB. 

John  Bbady  bt  al. 

The  legal  status  of  the  aborigines  of  Alaska  is  not  that  of  "  Indians"  as  said  term 
is  used  in  section  2103  B.  8.,  providing  for  the  approval  of  contracts  with  per- 
sons so  described. 

Assistant  Attorney  General  Hall  to  the  Secretary  of  the  Interior^  June 

12^  1894.  P.  L.  0. 

I  am  in  receipt,  by  reference  from  Acting  Secretary  Sims,  of  an 
agreement  between  John  Brady  and  certain  Alaska  Indians,  who  sign 
as  representatives  and  head  men  of  Indians  at  Sitka,  relative  to  a 
tract  of  land  near  Sitka  harbor,  known  as  survey  No.  7. 

My  opinion  is  asked 

is  \o  the  legal  status  of  the  aborigines  of  the  District  of  Alaska,  and  whether  they 
are  as  such,  Indians  within  the  meaning  of  that  term  as  used  in  chapters  1  and  ^ 
Title  XXTIII  B.S.,  as  to  render  section  2103  B.  8.  applicable  to  contracts  made  by 

them. 
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The  treaty  concluded  March  30, 1867,  by  which  Alaska  was  ceded  to 
the  IJQited  States  (16  Stat,  539),  no  where  speaks  of  any  of  the  in- 
habitants of  the  ceded  territory  as  Indians.  In  Article  3  it  speaks  of 
uncivilized  native  tribes  and  says  they  "  will  be  subject  to  such  laws 
and  regulations  as  the  United  States  may,  from  time  to  time,  adopt  in 
regard  to  aboriginal  tribes  of  that  country." 

The  act  of  July  27, 1868  (15  Stat.,  240),  entitled  "An  act  to  extend 
the  laws  of  the  United  States,  relating  to  customs,  commerce  and  navi- 
gation over  the  territory  ceded  to  the  United  States  by  Eussia,  to 
establish  a  collection  district  therein,  and  for  other  purposes,^'  makes 
no  mention  of  the  aborigines  as  Indians  or  otherwise,  but  in  the  sundry 
civil  appropriation  act  of  March  3, 1873, 17  Stat.,  510  (630),  the  act  of 
1868,  supra^  was  amended  so  as  to  extend  the  provisions  of  sections 
20  and  21  of  the  act  of  June  30, 1834  (4  Stat.,  732),  to  Alaska.  Said 
sections  relate  to  the  sale  of  spiritous  liquors  to  Indians  in  Indian 
country. 

In  the  case  of  Waters  v.  Caimpbell  (4  Sawyer,  121),  in  the  circuit 
court,  district  of  Oregon,  Judge  Deady  held  (syllabus)  : 

Alaska  is  not  ''Indian  country"  in  the  technical  sense  of  that  phrase,  only  so 
fbr  as  the  introdnction  and  disposition  of  spiritnons  liqnurs  is  concerned ;  andsnbject 
to  this  restraint,  is  open  to  occupation  and  trade  generally. 

The  status  of  the  natives  or  aborigines  as  a  race  or  races  has  never 
been  defined  by  statute,  nor  has  their  political  status  been  fixed, 
although  the  word  Indian  is  sometimes  used  with  reference  to  some  of 
the  inhabitants  of  Alaska.  For  example,  in  section  8  of  the  act  of 
May  17, 1884,  providing  a  civil  government  for  Alaska  (23  Stat..  26), 
the  following  language  is  found : 

Provided,  That  the  Indians  or  other  persons  in  said  district  shaU  not  be  disturbed 
in  the  possession  of  any  lands  actually  in  their  use  or  occupation  or  now  claimed  by 
them,  but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  is 
reserved  for  future  legislation  by  Congress. 

And  section  12  provides  for  a  commission  to  examine  into  and  report 
upon  the  condition  of  the  Indians  residing  in  said  Territory,  what 
lands,  if  any,  should  be  reserved  for  their  use,  what  provision  shall  be 
made  for  their  education,  what  rights  by  occupation  of  settlers  should 
be  recognized,  and  all  other  facts  that  may  be  necessary  to  enable 
Congress  to  determine  what  limitations  or  conditions  should  be  imposed 
when  the  land  laws  of  the  United  States  shall  be  extended  to  said 
district. 

The  office  of  Indian  Affairs  in  this  department  has  never  exercised 
any  jurisdiction  over  any  of  the  inhabitants  of  Alaska  as  Indians.  No 
Indian  agencies  have  been  established,  and  none  of  the  moneys  appro- 
priated for  Alaska  have  been  disbursed  under  the  supervision  of  the 
office  of  Indian  Affairs. 

Congress  annually  appropriates  for  education  in  Alaska,  the  last 
appropriation  being  in  the  sundry  civil  act  of  March  3, 1893  (27  Stat., 
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696),  and  the  money  so  appropriated  is  nsed  without  reference  to  race, 
and  is,  as  I  am  informed,  dispensed  under  the  direction  of  the  Bureau 
of  Education. 

From  an  ethnological  standpoint,  the  status  of  the  tribes  in  Alaska 
is  by  no  means  definitely  fixed.  In  the  volume  of  the  report  of  the 
Superintendent  of  the  Eleventh  Census,  relating  to  Alaska,  chapter 
10,  p.  153,  it  is  said: 

Though  there  is  room  for  doabt  as  to  whether  the  natives  of  Alaska  may  properly 
be  dtjsignated  as  Indian?,  they  have  been  classed  as  such  for  the  purpose  of  enumer- 
ation. 

Congress  has  not  as  yet  given  to  the  natives  of  Alaska  a  definite  political  status. 
In  govemuient  reports  and  docuniouts  they  have  been  variously  described,  either  by 
the  coUective  term  of  Indian,  or  by  their  tribal  names.  But  a  small  proportion  of 
the  aboriginal  people  of  Alaska  belong  to  the  family  known  as  North  American 
Indians. 

Under  date  of  November  29, 1891,  my  predecessor.  Assistant  Attorney 
General  Shields,  had  before  him  for  an  opinion  the  question  as  to 
whether  an  account  of  money  expended  by  Mr.  Whittlesey,  a  member 
of  the  Board  of  Indian  Commissioners,  on  a  trip  to  Alaska  to  visit  the 
schools,  could  properly  be  allowed  as  chargeable  to  any  fund  or  appro- 
priation. The  opinion  was  adverse  to  Mr.  Whittlesey's  claim.  It  could 
not  be  paid  him  from  any  Indian  fund,  because  there  '^are  no  Indian 
agencies  in  Alaska  and  no  Indian  schools  under  the  control  of  that 
office;''  it  could  not  be  paid  from  moneys  appropriated  for  education  in 
Alaska,  for  the  appropriation  was  not  for  Indians  as  a  race,  but  was 
without  reference  to  race.  That  opinion  was  adopted  by  the  Depart- 
ment, and  the  claim  was  disallowed. 

With  this  review  of  the  laws  and  holdings  with  reference  to  Alaska 
and  its  inhabitants,  and  after  a  careful  consideration  of  the  specific 
question  referred  to  me,  I  am  led  to  conclude  that  section  2103  of  the 
Bevised  Statutes  has  application  only  to  Indians  in  Indian  country; 
that  Alaska  is  not  Indian  country  within  the  meaning  of  the  laws,  and 
therefore  that  the  provisions  of  said  section  2103  do  not  require  or 
authorize  you  to  approve  a  contract  made,  as  was  the  one*  before  me 
between  a  white  man  and  so-called  Indians  in  Alaska. 

I  may  add  that  had  I  reached  a  different  conclusion,  I  could  not 
recommend  the  approval  under  any  circumstances  of  an  agreement  as 
crudely  and  ambiguously  drawn  as  is  the  one  under  consideration.  It 
starts  out  purporting  to  be  a  contract  for  a  deed  in  trust;  it  closes  by 
being  a  loosely  drawn  and  very  indefinite  contract  for  a  decidedly 
uncertain  sort  of  an  easement* 

Approved, 

HoKB  Smith, 

Beoretarjf. 
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PUEBLO  INDIAK  LAimS-JUBISDICTION  OF  DEPABTMBNT. 

Joseph  E.  Saint  bt  al. 

The  Department  haa  no  sncli  powei  or  jarifldiction  oyer  the  Indians  of  the  Pueblo 
of  Coohiti,  or  their  lands,  as  will  authorize  it  to  lease  said  lands,  or  to '' approve 
or  disapprove"  the  leasing  thereof. 

Acting  Secretary  Sims  to  the  OommisHwMr  of  Indian  Affairs^  June  30^ 

1894. 

I  acknowledge  the  receipt  of  your  communication  of  29th  ultimo, 
submitting  for  the  consideration  of  the  Department  the  application  of 
Mr.  Joseph  E.  Saint,  and  associates,  of  Albuquerque,  N.  M.,  for  a  lease 
of  certain  lands  of  the  Oochiti  Pueblo,  for  the  purpose  of  erecting  smelt- 
ing and  reduction  works,  and  conducting  a  smelting  business  thereon. 

You  call  attention  to  the  form  of  lease  submitted  by  Captain  BuUis, 
U.  S.  A.,  and  request  to  be  advised  whether  or  not  the  Department 
would  approve  a  lease  in  simple  terms  to  said  parties  for  the  lands 
described  in  said  lease,  for  the  period  of  ten  years  for  the  purpose 
named,  in  consideration  of  the  payment  of  a  reasonable  and  just  rental 

In  response,  you  are  advised  that  by  the  patent  issued  to  the  Cochiti. 
Pueblo  November  1, 1864,  the  United  States 

Do  give  and  grant  nnto  the  said  Pneblo  of  Cochiti,  in  the  county  of  Santa  Ana 
aforesaid,  and  to  the  successors  and  assigns  of  the  said  Pueblo  of  Cochiti,  the  tract 
of  land  above  described,  as  embraced  in  said  survey,  but  with  the  btipulation,  as 
expressed  in  the  said  act  of  Congress  (Dec.  22, 1858), ''that  this  confirmation  shall 
only  be  construed  as  a  relinquishment  of  aU  title  and  claim  of  the  United  States  to 
any  of  said  lauds,  and  shaU  not  affect  any  adverse  valid  rights,  should  such  exist,^ 
to  have  and  to  hold  the  said  tract  of  land  unto  the  said  Puoblo  of  Cochiti,  in  the 
aforesaid  county  of  Santa  Ana,  and  to  the  successors  and  assigns  forever,  of  the  said 
Pneblo  of  Cochiti,  with  the  stipulation  aforesaid, 

and  as  the  Pueblo  Indians  were,  by  an  act  of  the  legfislature  of  New 
Mexico,  created  and  constituted  bodies  politic  and  corporate,  and  given 
names  by  which  they  and  their  successors  should  have: 

Perpetual  succession ;  sue  and  be  sued,  plead  and  be  impleaded,  bring  and  defend  in 
any  court  of  law  or  equity  all  such  actions,  picas,  and  matters  whatsoever  proper 
to  recover,  protect,  reclaiui,  demand  or  assert,  the  right  of  such  inhabitants,  or  any 
individual  thereof,  to  any  lands,  tenemeuts  or  hereditaments,  possessed,  occupied  or 
claimed  contrary  to  law  by  any  person  whatsoever,  and  to  bring  and  defen<l  all  such 
actions,  and  to  resist  any  encroachment,  claim  or  trespass  made  upon  such  lands, 
tenemeuts  or  hereditaments,  belonging  to  said  inhabitants,  or  to  any  individual. 

And  as  the  supreme  court  has  held  that  the  Pueblo  Indians  not  being 
tribal  Indians,  they  were  not  within  the  provisions  of  the  intercourse 
act  of  1834,  and  not  subject  to  the  jurisdiction  of  the  Indian  Depart- 
ment of  the  United  States  Government  (U.  S.  Eeports  94,  p.  614);  and 
as  it  was  held  by  the  Department,  May  5, 1891,  based  on  the  opinion  of 
the  Honorable  Assistant  Attorney-General  of  May  4,  1891,  that  the 
jurisdiction  of  the  Department  did  not  extend  over  the  Pueblo  Indians 
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SO  as  to  authorize  rules  and  regulations  to  enforce  the  attendance  of 
tbeir  children  in  the  schools  established  by  the  government  for  the 
education  of  Indians,  I  am  of  opinion  that  it  is  not  within  the  prov- 
ince of  the  Department  to  approve  a  lease  made  by  the  Gochiti  Pueblos 
for  the  purx)ose  named. 

I  transmit  herewith  copy  of  an  opinion  of  the  Assistant  Attorney- 
General  for  this  Department,  to  whom  this  matter  was  referred,  of 
Jane  26y  1894,  wherein  he  expresses  the  same  opinion  as  is  set  forth 
herein. 

OPINION. 

Assistant  Attorney- General  Hall  to  the  Secretary  of  the  Interior ,  June  26 j 

1894.  (J.  I.  P.) 

On  May  29, 1894,  the  Commissioner  of  Indian  Affairs,  by  letter  of 
that  date,  submitted  for  the  consideration  of  the  Department  the  appli- 
cation of  Mr.  Joseph  E.  Saint  et  al,j  of  Bernalillo  county,  New  Mexico, 
for  a  lease  of  168.83  acres  of  land  belonging  to  the  Pueblo  of  Oochiti, 
on  which  it  was  desired  to  erect  smelting  and  reduction  works,  and  to 
conduct  a  smelting  business.  Accompanying  said  letter  was  a  com- 
munication on  the  subject  of  said  proposed  lease,  dated  May  22, 1894, 
from  Captain  J.  L.  BuUis,  United  States  Army,  Acting  Indian  Agent^ 
Pueblo  and  Jicarilla  Agency,  Santa  fe,  New  Mexico.  Also  a  form  of 
said  proposed  lease,  a  form  of  a  bond,  a  plat  of  the  tract  sought  to  be 
leased,  and  other  papers  relating  to  said  subject. 

Under  date  of  June  4, 1894,  the  Acting  Secretary  referred  the  matter 
to  me 

with  Teqnebt  for  an  opinion  as  tobwhether  this  Department  has  such  control  over 
these  Indians  and  their  lands  as  to  anthorize  its  taking  jurisdiction  to  approve  or 
disapprove  a  lease  of  said  lands. 

The  lands  here  involved  are  a  part  of  those  included  in  the  patent 
issued  to  the  Pueblo  of  Gochiti,  November  1, 1864.  This  pueblo  was 
one  of  a  number  in  said  territory  whose  title  to  land,  claimed  under  old 
Spanish  grants,  was  protected  by  the  treaty  of  Guadalupe  Hidalgo, 
and  was  confirmed  by  United  States  patents  in  1804.  (11  Stat.,  374; 
12  Stat.,  71;  Executive  Order,  March  16,1877;  General  Land  Office 
Eeport  for  1876,  p.  272.) 

The  patent  issued  to  the  Pueblo  of  Gochiti  is  of  the  form  adopted  by 
the  government  with  reference  to  all  Spanish  and  Mexican  land  grants, 
and  is  in  eflFect  but  a  release  or  quit  claim  of  whatever  right  or  interest 
the  government  may  have  in  said  lands,  and  does  not  attempt  to  affect 
any  adverse  valid  rights  thereto,  should  such  exist.  But  the  govern- 
ment by  said  patent  confirms  in  said  pueblo  the  title  to  said  lauds,  and 
80  far  as  it  is  able  to  do  so,  vests  in  it  the  absolute  title  thereto,  with- 
out reserving  any  rights  or  powers  to  itself,  or  limiting  the  power  of 
the  pueblo  to  control  and  dispose  of  said  lauds  as  it  may  see  fit. 

In  the  case  of  the  United  States  t?.  Joseph  (04  U.  S.,  614),  the  supreme 
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court  hold  that  the  ludians  of  a  pueblo  have  a  complete  title  to  their 
lands,  and  are  not  an  Indian  tribe  within  the  meaning  of  the  intercourse 
act  of  1834  (4  Stat.,  729),  nor  the  act  of  1851  (9  Stat.,  587,  Sec.  7), 
extending  the  provisions  of  the  a-ct  of  1834  to  If ew  Mexico.  That  when 
the  act  of  1834  was  passed,  there  were  no  such  ludians  as  these  in  the 
United  States,  with  some  possible  exceptions  named,  and  that  when  it 
became  necessary  to  extend  the  laws  regulating  intercourse  with  the 
Indians  to  New  Mexico,  it  was  evidently  intended  to  apply  them  to  the 
Apaches,  Oomauches,  Navajoes  and  other  nomadic  tiibes  incapable  of 
self  government  and  while  the  court  in  said  opinion  declines  to  pass 
on  the  question  as  to  whether  said  pueblo  Indians  are  citizens  of  the 
United  States  and  New  Mexico,  it  does  unhesitatingly  declare  that 
their  status  is  not,  in  the  face  of  the  facts  stated,  to  be  determined 
solely  by  the  circumstance  that  some  oflicer  of  the  government  has 
appointed  for  them  an  agent. 

In  an  opinion  prepared  by  the  Assistant  Attorney  General  of  this 
Department  May  4, 1891,  (Assistant  Attorney-General's  Opinions,  YoL 
6,  p.  305),  the  status  of  the  Pueblo  Indians,  and  their  relations  to  the 
government  was  elaborately  discussed.  And  it  was  therein  held  that 
the  provisions  of  the  Indian  appropriation  act  for  the  year  ending  June 
30, 1892,  which  authorized  such  rules  and  regulations  as  would  secure 
the  attendance  of  Indian  children  at  schools  established  for  their 
benefit,  did  not,  in  the  absence  of  an  express  provision  to  that  effect^ 
apply  to  the  pueblo  Indians  of  New  Mexico. 

The  only  authority  vested  in  this  Department  to  lease  or  authorize 
the  leasing  of  Indian  lands  is  conferred  by  section  3  of  the  act  of  Feb 
ruary  28, 1891  (26  Stat.,  794),  which  act  is  amendatory  of  the  general 
allotment  act  of  February  8, 1887  (24  Stat.,  388).  Prior  to  the  act  of 
February  28,  1891,  supra^  it  had  been  held  both  by  the  Attorney -Gen- 
eral of  the  United  States  and  the  Assistant  Attorney-General  of  this 
Department,  that  this  Department  had  no  power  to  lease  or  authorize 
the  leasing  of  Indian  lands.  (See  Opinion  of  Assistant  Attorney- 
General,  Vol.  10,  p.  391.)  But  the  act  of  February  28,  1891,  applies 
only  to  those  lands  that  have  been  allotted  by  the  government  in  sever- 
alty to  the  Indians^  and  which  it  holds  in  trust  for  them,  and  which  the 
allottees,  because  of  the  disability  therein  stated,  cannot  occupy  or 
improve,  and  it  will  require  no  argument  to  show  that  said  act  does 
not  apply  to  the  Pueblo  Indians  of  New  Mexico,  who  hold  their  lauds 
by  patent  from  the  government,  and  not  as  individuals,  but  as  a  com- 
munity. 

It  is  clear  to  my  mind  that  this  Department  has  no  such  power  or 

jurisdiction  over  the  Indians  of  the  pueblo  of  Cochiti,  or  their  lands,  as 
will  authorize  it  to  lease  said  lands^or  to  "approve  or  disapprove"  the 
leasing  thereof,  and  I  so  hold. 
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INDIAN  LANDS— ALLOTMEKT— TRIBAL  RIGHTS. 

Josephine  Valley  bt  al. 

An  Indian  may  not  be  a  member  of  two  tribes  in  a  sense  that  will  entitle  him  to 
secure  lauds  &om  both  tribes  under  the  provisions  of  the  allotment  act  of 
February  8,  1887. 

Secretary  Smith  to  the  Oommissioner  of  Indian  Affairs^  July  10^  1694, 

I  acknowledge  the  receipt  of  your  commuDication  of  October  25th 
last,  relative  to  certain  Citizen  Pottawatomie  Indians,  to  whom  patents 
for  lands  have  been  issaed  as  Citizen  Pottawatomies,  and  who  also 
hold  patents  for  lands  allotted  to  them  as  members  of  other  tribes. 

In  response  thereto,  I  transmit  herewith  copy  of  an  opinion  dated 
23d  ultimo,  fi'om  the  Honorable  Assistant  Attorney-General  for  the 
Department  of  the  Interior,  to  whom  the  matter  was  referred. 

As  it  is  held  in  this  opinion,  in  which  the  Department  concurs,  that 
one  person  may  not  be  a  member  of  two  tribes  of  Indians  in  a  sense 
that  will  entitle  him  to  secure  lands  from  both  tribes,  under  the  pro- 
visions of  the  general  allotment  act,  I  have  to  request  that  copies  of 
the  correspondence,  and  such  other  papers  as  may  be  required,  be  pre- 
pared for  transmittal  to  the  Honorable  Attorney-Geueral,  that  suit 
may  be  braoght,  as  suggested,  for  the  recovery  of  these  lands. 

OPINION. 

Assistant  Attorney  General  HaU  to  the  Secretary  of  the  Interior ^  June 

23j  1894.  (B.  W.) 

Under  date  of  February  15, 1894,  you  referred  to  me  certain  corre- 
spondence between  Josephine  Valley  and  Joseph  Socto,  citizen  Potta- 
watomie Indians,  and  Hon.  D.  M.  Browning,  Commissioner  of  Indian 
Affairs,  relative  to  the  rights  of  said  citizen  Indians  under  the  acts  of 
Congress  providing  for  the  allotment  of  lauds  in  severalty  to  Indians 
on  the  various  reservations,  requesting  my  opinion 

M  to  whether  a  person  may  be  a  member  of  two  different  tribes  of  Indians  at  the 
same  time,  and  secure  lands  and  other  benefits  from  both  tribes ;  and  if  not,  what 
steps  should  be  taken  in  this  case  to  compel  the  surrender  of  the  title  to  the  lauds 
to  which  the  party  is  uot  entitled. 

It  appears  that  the  Department  upon  ascertaining  the  fact  that 
patents  had  issued  to  certain  Pottawatomie  Indians,  who  also  held 
patents  to  lands  allotted  to  them  as  members  of  other  tribes,  requested 
the  Comni'^sioner  of  Indian  Affairs  to  take  the  necessary  steps  to 
secure  the  relinquishment  by  said  parties  of  one  of  the  patents  so  held 
by  them. 

When  this  request  was  made  known  to  Joseph  Socto  and  Josephine 
Valley,  the  citizens  thus  holding  more  than  one  patent,  each  of  them 
declined  to  relinquish  in  compliance  with  said  request,  furnishing 
reasons  therefor  in  writing.   Joseph  Socto  states  that  the  mother  of  his 
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two  children — for  whom  it  seems  he  made  selection — ^is  a  Peoria  by- 
birth;  and  tbat  wlien  the  children  were  born  they  were  enrolled  on  the 
Peoria  annuity  roll  and  have  drawn  their  payments  until  the  allotment 
and  settlement  of  the  Peoria  business,  so  that  they  have  an  undisputed 
right  to  their  Peoria  patents.  Socto  being  a  Pottawatomie  by  birth, 
claims  that  his  children — Mary  and  Eliza — have  a  birthright  among 
the  Pottawatomies  and  that  they  were  enrolled  by  the  proper  author- 
ities of  said  tribe.  For  these  reasons  he  declines  to  surrender  either 
patent. 

Josephine  Valley,  being  a  Pottawatomie  by  birth,  claims  that  she 
was  legally  adopted  into  the  Peoria  tribe  and  lawfully  placed,  on  the 
rolls  of  said  tribe,  which  action  was  approved  by  the  Indian  agent  and 
by  the  Department;  that  she  has  drawn  annuities  for  nearly  twenty 
years,  and  has,  in  every  respect,  been  lawfully  and  legally  recognized 
as  a  member  thereof.  Being  a  Pottawatomie  by  birth,  she  has  drawn 
lands  as  a  member  of  that  tribe,  and  refuses  to  surrender  either  patent 

It  seems  to  me  to  be  very  clear  that  Congress  never  intended  to  con- 
fer a  dual  privilege  upon  any  one  Indian  and  no  tribal  arrangements 
or  relations  will  receive  such  a  construction  as  to  give  one  person  a 
twofold  interest  in  a  beneficent  provision  of  a  statute  manifestly 
intended  to  treat  all  individuals  affected  thereby,  in  the  same  manner. 

By  the  act  of  March  2,  1889  (26  Stat.,  1013),  the  provisions  of  the 
act  of  February  8, 1887  (24  Stat.,  388),  are  extended  to  and  made  appli- 
cable to  the  Confederated  Wea,  Peoria,  Easkaskia,  and  Piankeshaw 
tribes  of  Indians,  and  the  Western  Miami  tribe  of  Indians,  etc.,  with 
certain  exceptions  not  necessary  to  mention  here.  In  the  first  section 
of  the  act  of  1887,  aupra^  it  is  provided  that 

the  President  of  the  United  States  be,  and  he  is  hereby  anthorized  •  •  •  •  to  allot 
the  lands  in  said  reservation  in  severalty  to  any  Indian  located  thereon  as  follows :  To 
each  head  of  a  family,  one  quarter  of  a  section ;  to  each  single  person  over  eighteen 
years  of  age,  one-eighth  of  a  section ;  to  each  orphan  child  under  eighteen  years  of  age 
one-eighth  of  a  section,  and  to  each  other  single  j^erson  under  eighteen  years  now 
living,  or  who  may  be  born  prior  to  the  date  of  the  order  of  the  President  directing 
an  allotment  of  the  lands  embraced  in  any  reservation,  one-sixteenth  of  a  section. 

It  will  be  observed  from  the  above  recited  provisions  of  the  statute, 
that  it  is  specifically  set  forth  how  much  each  individual  person  is  to 
receive  by  allotment.  There  is  no  ambiguity  in  the  provisions  of  the 
statute,  and  it  must  be  conformed  to  in  accordance  with  its  terms. 

I  am  of  the  opinion,  therefore,  tbat  one  person  may  not  be  a  member 
of  two  tribes  of  Indians  in  a  sense  that  will  entitle  him  to  secure  lands 
from  both  tribes  under  the  provisions  of  the  act  above  r<»ferrecf  to. 

As  to  what  steps  should  be  taken  in  this  case'to  compel  the  surrender 
of  the  title  to  the  lands  to  which  the  parties  are  not  entitled,  I  suggest 
that  the  Attorney  General  be  furnished  with  a  copy  of  the  correspond- 
ence and  of  this  opinion,  accompanied  with  the  request  that  he  cause 
suit  to  be  instituted  before  the  proper  tribunal  for  the  recovery  of  said 
lands. 
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PBACTICK-CBRTIORARI— TOWN8ITB    LOCATION. 
HOWDEN  BT  AL  V.  WOODWABD  TOWNSITE. 

A  petition  for  certiorari  will  not  be  jo^ranted  in  the  absence  of  a  prima  fade  showing 
tbat  oallB  for  a  reversal  of  the  action  below. 

A  protest  ajrainst  the  location  of  a  townsite,  on  tbe  ground  that  action  was  taken  on 
erroneons  information,  will  not  warrant  favorable  consideration  by  the  Depart- 
ment, where  said  townsite  is  designated  in  the  proclamation  of  the  President, 
and  a  townsite  settlement  has  been  made  in  accordance  therewith. 

Secretary  Smith  to  the  Oommiasioner  of  the  Oeneral  Land  Office^  July  J23, 
(J.  I.  H.)  1894.  (E.  W.) 

Your  office  letter  of  April  4,  1894,  transmits  tbe  petition  of  Eobert 
B.  Howden  and  Joseph  Hunter,  for  writ  of  certiorari,  asking  that  your 
office  be  directed  to  transmit  to  the  Department,  without  delay,  the 
records  in  the  above  stated  cause,  for  consideration  upon  protestants' 
appeal. 

It  appears  that  the  President's  proclamation  of  August  19,  1893, 
opening  up  to  settlement  and  entry  the  Territory  of  Oklahoma,  com- 
monly known  as  the  Cherokee  Outlet,  designated  the  S.  J  of  Sec.  25,  T. 
23 1^.,  R.  21  W.,  I.  M.,  as  the  location  of  the  county  seat,  county  iST,  of 
said  outlet. 

It  further  appears  that  the  board  of  townsite  trustees  for  Oklahoma 
Territory  filed  a  townsite  application  in  the  local  office  on  September 
29, 1893,  to  enter  said  section  as  a  townsite  by  the  name  of  Woodward, 
which  said  application  was  amended  and  re- filed  January  20, 1894. 

Sometime  in  November,  1893,  said  townsite  board  proceeded  to  make 
proof  on  said  application,  for  the  purpose  of  obtaining  a  townsite  pat- 
ent, under  the  act  of  Congress  of  May  14, 1890,  (26  Stat.,  109). 

Against  the  allowance  of  said  proof,  petitioners  filed  a  protest  as 
follows: 

In  the  matter  of  the  final  proof  to  be  made  by  F.  G.  Harris,  A.  N.  Whillhigton  and 
^.  C.  Cunningham,  trastees  and  claimants  of  the  government  townsite  of  Wood- 
ward, O.  T. 

Comes  now  Robert  D.  Howden  and  Joseph  Hnnter,  of  Woodward,  Oklahoma  Ter- 
ritory, by  their  attorneys,  and  in  their  own  behalf,  and  in  behalf  of  the  occupants 
and  citizens  of  the  true  and  original  town  of  Woodward,  in  response  to  the  notice  of 
final  proof  (a  copy  of  which  is  hereto  attached  and  marked  exhibit  ''A'')*  <^  given 
by  said  trnstees,  and  in  defense  of  the  rights  of  the  occupants  and  citizens  of  the 
original  town  of  Woodward,  enter  their  most  solemn  protest  against  the  acceptance 
of  the  proof  tendered  by  said  trustees  to  the  register  and  receiver,  upon  the  ground 
that  the  alleged  townsite  on  Sec.  25,  Tp.  23  N.,  R.  21  W.,  Ind.  Meridian,  is  not  now, 
and  never  has  been  the  true  and  original  town  of  Woodward,  and  that  the  effort 
to  transfer  and  estabUsh  the  town  of  Woodward  upon  Sec.  25,  is  in  effect,  a  frand, 
perpetrated  upon  the  general  government,  and  the  citizens  of  the  original  town  of 
Woodward. 

That  the  Hon.  Secretary  of  the  Interior  and  the  President  of  the  United  States, 
were  misled  by  reason  of  false  information  sent  them  regarding  the  true  location  of 
the  town  of  Woodward,  as  originaUy  developed.    Said  false  information  being  fur- 
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nished  to  the  Interior  Department  at  the  last  moment  before  the  date  fixed  for  the 
President  to  issue  his  proclamation,  that  the  false  information  was  fumisbed  to 
A.  P.  Swineford,  govemment  townsite  inspector,  by  designing  parties,  which  caosed 
him  to  telegraph  to  the  Secretary  of  the  Interior  that  the  S.  i  of  See.  25,  instead  of 
the  S.  i  of  Sec.  30,  was  the  true  location  of  the  original  town  of  Woodward;  thatoa 
this  niiBleading  information  the  Interior  Department  acted,  and  the  incorrect 
desrription  of  Woodward's  true  location  was  incorporated  in  the  President's  procls- 
raation,  a  land  office  ordered  erected  on  this  distant  and  nndesirable  location, 
thereby  perpetrating  an  outrageous  and  inexcusable  infringement  on  the  rights  and 
interests  of  the  citizens  of  the  original  town  of  Woodward.  Not  content  with  liar- 
Ing  located  an  unnecessary  town  upon  the  immediate  border  of  the  original  town  of 
Woodward,  and  inaugurating  all  the  nnpleasantries  that  would  naturally  follow, 
but  absolutely  gobbling  and  appropriating  eyen  the  name  of  Woodward,  a  high- 
handed outrage,  seldom  even  equalled,  if  ever  excelled. 

Therefore,  to  the  end  that  justice  may  be  done,  your  protestanta  respectfnllj  ask 
that  they  may  be  permitted  to  introduce  witnesses  in  support  of  the  foregoing  alle- 
gations, and  cross-examine  the  witnesses  offered  by  the  townsite  trustees. 

B.  D.  HowDKX, 

JOSRPH  HUXTEB. 

Petitioners  allege  that  under  instmctions  from  yoar  office,  the  local 
officers  were  directed  to  transmit  said  final  proof  and  said  protei^t, 
without  receiving  any  evidence  thereon,  and  that,  subsequently,  on 
January  16, 1894,  your  office  rendered  a  decision,  dismissing  said  pro- 
test, and  directing  the  approval  of  said  final  proof;  whereupon,  within 
the  time  given  therefor,  by  the  Bules  of  Practice  and  the  regulations 
governing  appeals  in  Oklahoma  Townsites,  petitioners,  by  their  attor- 
neys, filed  an  appeal  ii*6m  said  last  mentioned  decision,  to  the  Depart- 
ment. 

Petitioners  further  allege  that  on  February  24, 1894,  your  office  deuied 
the  right  of  petitioners  to  appeal  from  said  decision  of  January  16, 18^4, 
and  that  your  office  directed  patent  to  issue  forthwith  on  said  entry  of 
the  S.  i  of  said  Sec.  25,  which  action,  petitioners  allege,  was  contrary 
to  the  provisions  of  Eule  of  Practice  85,  inasmuch  as  their  appeal  was 
filed  within  less  than  twenty  days  irom  the  date  of  the  decision 
appealed  from. 

The  ground  of  error  upon  which  petitioners  predicate  their  right  for 
writ  of  certiorari  is  as  follows: 

1.  It  was  error  to  cause  patent  to  issne  immediately  for  said  8.  i  of  Seo.  25,  witli- 
out  regard  to  the  plain  and  nnmistakable  language  of  Rnle  85. 

2.  It  was  error  to  reject  and  refuse  to  transmit  the  appeal  of  protestants. 

3.  It  wus  error  to  hold  that  protestants  had  no  interest  in  the  question  of  the  eotiy 
on  See.  25. 

4.  The  tlecision  of  January  16^  1894,  was  erroneous  as  specitied  in  our  appeal  there- 
from.    (Exhibit  E.) 

5.  It  was  error  to  disregard  the  concurring  recommendations  of  Inspector  Swioe- 
ford,  Chairman  Harris  of  the  townsite  hoard,  and  Special  Agent  Johnson,  thattbs 
south  balves  of  both  sections  25  and  80  should  be  embraced  in  the  same  townsito 
entry,  and  error,  under  ail  the  circumstances,  not  to  have  directed  the  amendmeot 
of  the  application  of  said  townsite  hoard,  so  as  to  include  the  S.  i  of  Seo.  30,  in  order 
that  all  the  townsite  settlers  at  and  near  Woodward  might  be  placed  on  a  footing  if 
perfect  equality. 
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In  support  of  their  petition,  petitioners  farther  allege  that  on,  and 
prior  to  the  date  of  said  proclamation  of  Angnst  19, 1893,  and  at  the 
date  of  the  opening  of  aaid  Cherokee  Outlet,  on  September  16,  1893: 

There  was  located  on  the  S.  i  of  Sec.  30,  T.  23  N.,  R.  20  W.,  I.  M.,  a  well  known 
station  on  what  is  known  as  the  '*  Panhandle  Diyision  "  of  the  A  tchison,  Topeka  and 
Santa  Fe  Bailroad,  which  station  was  called  Woodward;  and  they  allege  that,  as  is 
shown  by  a  atatexnent  made  in  writing  by  F.  S.  Harris,  Esq.,  hereinafter  referred  to 
more  panioalarly,  there  was  at,  and  abont  said  station  of  Woodward  '  a  post  office, 
a  depot,  a  ronnd  honse,  machine  shops,  coal  yards,  stock  yards,  and  qnite  a  settle- 
ment of  railroad  employes',  all  of  which  made  up  and  constitated  a  town  of  some 
size,  with  streets  and  alleys  laid  out,  which  had,  long  prior  to  said  opening,  received 

the  name  of  Woodward. 

•  ff  •  •  #  •  # 

And  petitioners  farther  allege  that  prior  to  said  protest,  to  wit,  on  October  2, 
1893,  A.  P.  Swineford,  as  inspector  of  land  offices,  reported  to  the  Conomissioner  of 
the  General  Land  Office  that  a  mistake  had  been  made  in  selecting  the  8.  i  of  said 
Sec.  25  aa  the  location  of  the  county  seat  of  "  N"  county,  his  intention  having  been 
to  select  the  S.  i  of  said  Sec.  SO,  upon  which  the  station  of  Woodward  and  other 
improYoments  of  the  town  of  Woodward  were  located. 

•  •••••• 

And  petitioners  further  allege  that  on  January  1,  18d4,  said  F.  8.  Harris,  chair- 
man of  said  townsite  board,  in  a  letter  to  Hon.  Hoke  Smith,  Secretary  of  the  Inte- 
rior, reported  that  a  mistake  had  been  made  in  the  location  of  said  county  seat,  that 
there  was  no  Indian  reservation  near  said  Woodward  station,  that  'both  (Sec.)  25 
and  (Sec.)  30  will  finally  be  a  town';  that  there' were  about  400  settlers  on  said 
Sec.  30,  there  being  a  large  enough  population  to  authorize  both  the  S.  ^  of  Sec.  25 
and  theS.^of  Sec.  30  to  be  included  in  one  and  the  same  entry  and  patent ;  that 
*  Soon  both  aections  wiU  be  covered  with,  I  believe,  a  town  of  four  or  five  thousand 
people*,  and  that '  If  you  (the  Secretary)  will  patent  it  (S.  i  of  Sec.  30)  to  our  board 
to  prove  up,  it  wiU  settle  permanently  a  western  townsite  war.' 

Under  the  provisions  of  Bnle  85  of  Practice,  when  the  Commissioner 
shall  formally  decide  against  the  right  of  an  appeal,  he  shall  suspend 
action  on  the  case  at  issne,  for  twenty  days  from  service  of  notice  of 
bis  decision,  to  enable  the  party  against  whom  the  decision  is  rendered, 
to  apply  to  the  Secretary  for  an  order,  in  accordance  with  Bnles  83 
and  84. 

Under  the  provisions  of  said  rule,  it  would  become  the  duty  of  the 
Department  to  direct  your  ofi&ce  to  certify  said  proceedings,  if  it  should 
appear  from  an  inspection  of  the  petition  that  the  declarations  embodied 
therein  make  a  prima  faoie  showing  for  reversal  of  the  action  of  your 
office. 

Upon  considering  the  averments  in  the  petition  now  before  me,  I 
note  that  petitioners  have  no  interest  in  the  land  embodied  in  the  town- 
site  of  Woodward,  and  that  no  reason  is  shown  why  the  final  proof 
should  be  rejected,  except  that  fraud  was  practiced  upon  the  govern- 
ment agent  who  located  said  townsite. 

It  may  be  true  that  a  mistake  was  made  by  said  agent,  owing  to  the 
fraudulent  representations  of  other  parties,  still,  said  townsite  was 
designated  in  the  proclamation  of  the  President  of  August  19, 1893, 
uid  pursuant  to  the  information  therein  contained,  many  citizens  who 
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Tvent  npon  said  townsite  on  September  16, 1893^  settled  upon  the  same 
in  good  faith,  and  at  the  time  when  petitioners  preferred  their  request, 
were  in  the  enjoyment  of  vested  rights.  If  petitioners  who  resided  in 
the  adjacent  town  of  Woodward  have  been  injured  on  account  of  the 
alleged  fraudulent  representations  which  caused  the  mistake  in  locating 
said  townsite,  they  must  pursue  a  different  remedy  from  that  which 
they  propose  to  avail  themselves  of  by  protest. 
For  these  reasons  said  petition  is  denied. 


OSXAHOMA    TOWN    SITES. 

EEaXTLATIONS  PBOVIDED  BY  THE  SEOBETART  OP  THE  INTEBIOB 
FOR  THE  aUIDANOE  OF  TRUSTEES  IN  THE  EXECUTION  OF  THSIB 
TRUST. 

Department  of  the  Interior, 

Washington^  J>.  0.,  November  30y  1894. 
To  the  Boards  of  Townsite  Trustees  in  the 

U,  8.  Land  Districts,  OMahoma  Territory. 

By  virtue  of  the  authority  vested  in  me  by  an  act  of  Congress 
approved  May  14,  1890  (Appendix  A),  entitled  *^An  act  to  provide  for 
townsite  entries  of  lands  in  what  is  known  as  *  Oklahoma'  and  for 
other  purposes"  (26  Stat.,  109),  and  the  joint  resolution  of  Congress 
making  the  provisions  of  said  act  applicable  to  townsites  in  the 
"Cherokee  Outlet",  approved  September  1,  1893  (Appendix  B),  I  have 
prepared  the  following  rules  and  regnlations  for  your  observance  and 
guidance  in  the  execution  of  the  trust  thereby  creat-ed. 

1.  Your  several  boards  are,  as  required  by  the  statute,  composed  ot 
three  trustees.  Your  several  commissions  designate  your  respective 
boards,  and  each  board  will  act  as  a  separate  body  as  to  the  particular 
townsite  to  which  it  is  assigned.  As  soon  as  you  are  officially  advised 
of  the  townsite,  or  townsites,  which  you  are  to  enter  as  trustees,  you 
will  proceed  to  qualify  in  the  following  manner,  to  wit:  You  will 
appear  before  some  officer  having  a  seal  and  daly  authorized  to 
administer  oaths,  or  before  the  register  or  receiver,  and  take  and 
subscribe  the  following  oath  or  affirmation : 

I  do  solemnly  swear  (or  affirm)  that  I  have  no  interest  either  directly  or  indireotly 
in  the  townsite  of or  any  part  or  parcel  thereof;  that  I  will  faithfully  dis- 
charge the  duties  of  my  office,  and  execute  the  trust  imposed  npon  me  with  fidelity; 
that  I  will  Impartially  hear,  try  and  determine  aU  controversies  submitted  to  me 
fairly  and  justly,  according  to  the  law  and  the  evidence,  free  from  bias,  favoritismi 
prejudice,  or  personal  influence  of  any  kind  or  character  whatever.  So  help  me 
God.     (or,  if  by  affirmation,  ^' under  the  pains  and  penalties  of  peijury''). 

This  oath  or  affirmation  shall  be  made  by  each  member  of  your 
board  in  each  townsite  entry  made  by  your  board. 

Having  taken  said  oath  you  will  proceed  to  discharge  the  duties 
imposed  on  you  by  law  and  these  rules  and  regulations. 
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2.  In  case  you  fiud  a  contest  or  controversy  pending  between  a 
claimant,  or  claimants,  under  the  agricultural  laud  laws  and  the  occu- 
pants of  the  townsite  to  which  you  are  assigned,  involving  the  title  to 
any  portion  of  the  land  occupied  for  townsite  purposes,  you  will  at 
once,  as  a  board,  and  before  taking  any  other  step  or  proceeding,  make 
application  at  the  local  office  in  the  district  where  the  townsite  is 
situated  to  intervene  and  be  made  parties  to  the  proceeding,  and 
thereupon  the  case  will  be  made  special  and  disposed  of  as  expedi- 
tiously as  the  transaction  of  public  business  will  permit,  as  no  entry 
can  be  completed  until  after  the  contests  are  disposed  of. 

3.  Publication  of  notice  of  intention  to  make  townsite  proof  must  be 
made  for  five  days,  and  such  publication  and  the  proof  thereof  shall  be 
made  as  in  ordinary  cases.  The  proof  shall  relate  to  actual  occupancy 
of  the  land  for  the  purposes  of  trade  and  business  number  of  inhabit- 
ants, and  extent  and  value  of  town  improvements. 

4.  The  entry  is  to  be  made  by  you  as  trustees  as  near  as  may  be  con- 
formably to  section  2387  of  the  Kevised  Statutes  and  in  trust  for  the 
use  and  benefit  of  the  occupants  of  the  townsite  according  to  their 
respective  interests  and  at  the  minimum  price  x>er  acre.  (4  L.  D.,  54). 
Xo  provision  having  been  made  in  the  act  for  the  payment  of  tlie 
entry  fees  and  the  price  of  the  land,  and  as  the  entry  must  be  made 
before  the  townsite  can  be  allotted,  you  may  call  upon  the  occupants 
thereof  to  furnish  the  requisite  amount  to  pay  the  government  for  said 
land,  keeping  an  accurate  account  thereof,  to  be  filed  with  your  report 
in  the  manner  hereinafter  directed. 

5.  Section  one  of  the  said  act  of  May  14th,  1890,  requires  me  to  pro- 
vide rules  and  regulations  for  the  survey  of  the  land  occupied  for 
townsite  purposes,  into  streets,  alleys,  squares,  blocks,  and  lots,  or  to 
approve  such  survey  as  may  already  have  been  made  by  the  inhabit- 
ants thereof,  and  section  five  of  said  act  makes  the  provisions  of 
section  four,  five,  six,  and  seven  of  the  act  of  the  legislature  of  the 
State  of  Kansas  entitled  *<An  act  relating  to  townsites",  approved 
March  2, 1868,  so  far  as  applicable,  a  part  thereof.    (Appendix  0). 

Section  four  of  the  Kansas  act  adopted  requires  you  to  cause  an 
actual  survey  of  the  townsite  to  be  made,  conforming  as  near  as  may 
be  to  the  original  survey  of  such  town,  designating  on  such  plat  the 
lots  or  squares  on  which  improvements  are  standing,  together  with 
the  value  of  the  same  and  the  name  of  the  owner,  or  owners,  thereof. 
Hence,  if  you  deem  it  advisable  to  survey  the  townsite  assigned  you, 
you  will  observe  this  rule  in  connection  with  the  first  proviso  of  sec- 
tion twenty  two  of  the  act  approved  May  2, 1890  (26  Stat.,  92),  but  if 
the  townsite  has  already  been  surveyed  by  the  inhabitants  thereof 
and  you  are  satisfied  that  the  same  is  correct  and  in  harmony  with  the 
spirit  of  the  act  under  which  you  are  appointed,  you  may  approve  and 
adopt  such  survey,  making  the  designations  on  the  plat  thereof  as 
required  by  said  section  four  so  far  as  the  same  is  applicable  under 
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said  act  of  May  14tli.    The  valae  of  the  improvements,  however,  will 
not  be  considered  in  making  the  assessments  hereinafter  provided  for. 

6.  In  any  event,  you  will,  as  soon  as  you  definitely  fix  the  survey, 
cause  to  be  designated  on  each  of  the  plats  thereof,  the  lots  and  blocks 
occupied,  together  with  the  value  of  the  same,  with  the  name  of  the 
claimant,  or  claimants  thereof;  you  will  also  designate  all  squares, 
parks  and  tracts  reserved  for  public  use,  or  sites  for  public  buildings, 
and  all  lots  occupied  by  any  religious  organization  which  are  subject 
to  disposal  under  the  provisions  of  said  act.  The  designation  of  a 
claimant  on  such  plat  shall  be  temporary  until  final  decision  of  record 
in  relation  thereto,  and  shall  in  no  case  be  taken  or  held  as  in  any  sense 
or  to  any  degree  a  conclusion  or  judgment  by  the  board  as  to  the  true 
ownership  in  any  contested  case  coming  before  it. 

7.  Tou  will  observe  that  no  townsite  can  embrace  any  greater  number 
of  legal  sub-divisions  than  are  "covered  by  actual  occupaucy  for  the 
purposes  of  trade  and  business,"  and  in  no  case  can  it  exceed  twelve 
hundred  and  eighty  acres,  hence,  in  making  your  survey  of  the  land 
"into  streets,  alleys,  squares,  blocks,  and  lots'',  or  in  approving  such 
survey  as  may  have  been  made  by  the  inhabitants  of  the  townsite,  when 
you  deem  the  same  sufficient,  you  will  determine  the  area  thereof  by 
legal  sub-divisions  so  occupied  for  such  purposes.  For  a  construction 
of  the  term  "  actual  occupancy",  as  used  in  the  act  and  herein,  see  the 
case  of  Walker  v.  The  Townsite  of  Lexington,  13  L,  D.,  404. 

8.  As  soon  as  the  survey  is  completed,  as  aforesaid,  you  will  cause  to 
be  published  in  some  newspaper  printed  in  the  county  in  which  said 
town  is  situated  or  if  none  is  printed  in  said  county;  then  in  one  printed 
in  the  adjoining  county,  or  if  there  be  none  printed  in  that  county,  then 
in  one  printed  in  the  Territory  a  notice  that  such  survey  has  been 
completed,  notifying  all  persons  concerned  or  interested  in  such  town- 
site  that  on  and  after  a  designated  day  you  will  proceed  to  set  off  to 
persons  entitled  to  the  same  according  to  their  respective  interests,  the 
lots,  blocks,  or  grounds  to  which  each  occupant  thereof  shall  be  entitled, 
under  the  provisions  of  said  act.  Such  publication  shall  be  made  at 
least  fifteen  days  prior  to  the  day  set  apart  by  you  to  make  such  divi- 
sion and  allotment.  Proof  of  such  publication  shall  be  evidenced  by  the 
affidavit  of  the  publisher  or  foreman  of  the  newspaper  in  which  such 
notice  is  printed,  accompanied  by  a  printed  copy  of  such  notice. 

9.  The  entry  having  been  made  for  the  use  and  benefit  of  the  occu- 
pants, only  those  who  were  occupants  of  lots  at  the  date  of  entry,  or 
their  assignees  thereafter,  are  entitled  to  the  allotments  hereinafter 
provided  for.  An  occupant  is  one  who  is  in  open,  exclusive,  and 
adverse  possession  under  a  claim  of  ownership,  and  such  possession 
must  be  notorious  and  unequivocal,  carrying  with  it  such  recognized 
marks  and  evidences  of  ownership  as  will  serve  to  notify  all  comers  that 
another  is  in  adverse  and  actual  possession  thereof  There  is  no  limi- 
tation placed  by  statute  on  the  number  of  lots  that  may  be  claimed  by 
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any  one  person,  bat  such  person  must  be  an  occupant  of  each  lot  in  the 
sense  of  tlie  law,  as  stated,  and  not  one  seeking  to  defeat  the  rights  of 
the  town  to  the  unoccupied  lots.  Minority  and  coverture  are  not  disa- 
bUities. 

You  will  bear  in  mind  the  provisions  of  section  13  of  the  act  of 
Congress  approved  March  2,  1889  (25  Stats.,  1005),  and  section 
10  of  the  act  of  Congress  approved  March  3,  1893  (27  Stats.,  643j, 
and  especially  that  part  of  the  President's  proclamation  of  August 
19,  1893  (17  L.  D.,  230),  forever  prohibiting  the  acquisition  of  title, 
under  the  public  land  laws,  to  any  part  of  the  lands  thereby  opened 
to  settlement,  by  any  x>crson  entering  upon  and  occupying  said  lands 
in  violation  of  law  and  proclamation. 

No  person  who  went  into  said  Territory  in  violation  of  said  law  and 
proclamation  will  be  allowed  any  portion  of  a  townsite,  and  you  will 
recognize  no  claim  filed  by  such  person  in  making  your  allotments. 
Yon»will  also  observe  that  section  2  of  said  act  of  May  14, 1890,  pro- 
vides that  any  certificate  or  other  paper  evidence  of  claim  duly  issued 
by  the  authority  recognized  for  such  purpose  "  by  the  people  residing 
upon  any  townsite  the  subject  of  entry  under  said  act  "  shall  be  taken 
as  evidence  of  the  occupancy  by  the  holder  thereof  of  the  lot  or  lots 
therein  described,  except  where  there  is  an  adverse  claim  to  «aid 
property  such  certificate  shall  only  be  prima  facie  evidence  of  the 
claim  of  occupancy  of  the  holder."  But  any  person  holding  any  such 
certificate  who  went  into  said  territory  in  violation  of  law  and  4;he 
President's  proclamation,  shall  be  held  to  have  acquired  no  rights 
thereunder. 

Notice  must  be  taken  in  the  performance  of  your  duties  of  the  act  of 
Congress,  entitled  •'An  act  to  restrict  the  ownership  of  real  estate  in 
the  Territories  to  American  citizens,  and  so  forfh",  approved  March  3. 
1887  (24  Stat.,  476),  whereby  aliens  or  corporations  "  not  created  by  or 
under  the  laws  of  the  United  States,  or  of  some  State  or  Territory  of 
the  United  States-"  aje  prohibited  from  acquiring  real  estate  in  the 
Territories. 

10.  After  the  publication  shall  have  been  duly  made,  as  provided  in 
paragraph  8,  you  will  proceed  on  the  day  designated'in  the  said  notice, 
except  in  contest  cases,  which  shall  be  di8i)osed  of  in  the  manner  here- 
inafter provided,  to  set  apart  to  the  persons  entitled  to  receive  the 
same  (see  paragraph  9)  the  lots,  blocks,  arid  grounds  to  which  each 
person  or  company  shall  be  entitled  according  to  their  respective 
interests,  including  in  the  portion  or^portions  set  apart  to  each  person 
or  company  of  persons  the  improvements  belonging  thereto. 

Applications  for  deeds  to  lots  tendered  on,  or  after,  the  day  desig- 
nated in  the  published  notice  as  provided  in  paragraph  8,  and  prior  to 
issuance  of  patent  for  the  townsite,  shall  be  received  by  you  and  i)laced 
on  file,  as  no  deeds  shall  be  executed  until  such  patent  has  issued. 

11.  After  setting  apart  such  lots,  blocks,  squares,  or  ground  and 
1801— -VOL  19 22 
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upon  a  valuation  of  the  same,  as  hereinbefore  provided  for,  you  will 
proceed  to  determine  and  assess  upon  such  lots  and  blocks  according 
to  their  value,  such  rate  and  sum  as  will  be  necessary  to  pay  for  the 
lands  embraced  in  such  town  site,  costs  of  survey,  conveyance  of  lots, 
and  other  necessary  expenses,  including  compensation  of  trustees  as 
provided  for  in  said  act,  and  in  so  doing  you  will  take  into  considera- 
tion: 

First.  The  ten  thousand  dollars  ($10,000)  appropriated  by  said  act 
of  May  14, 1890,  and  such  further  sum  as  may  be  appropriated  by  Con- 
gress, before  said  assessment  is  made,  for  the  purpose  of  carrying  into 
effect  the  terms  of  said  act,  which  is  to  be  refunded  to  the  Treasury  of 
the  United  States j  but,  of  course,  only  so  much  thereof  as  it  will  be 
necessary  to  use. 

Second.  The  money  expended  for  entering  the  land. 

Third.  The  costs  of  survey  and  plotting  the  townsite. 

Fourth.  The  expenses  incident  to  making  the  conveyances. 

Fifth.  The  compensation  of  yourselves  as  trustees. 

Sixth.  The  compensation  of  your  clerk. 

Seventh.  The  necessary  travelling  expenses  of  yourselves  and  clerk. 

Eighth.  All  necessary  expenses  incident  to  the  expeditious  execution 
of  your  trust. 

More  than  one  assessment  may  be  made,  if  necessary,  to  effect  the 
purposes  of  the  act  of  Oougress.   - 

12.  When  the  survey  is  finally  completed  you  will  have  quadruplicate 
plats  thereof  prepared  on'tracing  lineii  and  on  a  scale  of  one  hundred 
feet  to  one  inch,  each  of  which  plats  will  be  certified  to  by  you  as 
follows: 

We,  the  iinilersigiied,   trustees  of  the  townsite  of Oklahoma  Territory, 

hereby  certify  that  we  have  examined  the  survey  of  said  townsite  and  approve  this 
plat  as  strictly  conformable  totsaid  survey  in  accordance  with  the  act  of  Congress 
approved  May  14, 1890,  and  our  official  instructions.  In  testimony  whereof  we  have 
hereunto  subscribed  our  names  this day  of 189-. 

If  the  plats  approved  by  you,  as  a  board,  be  of  such  survey  as  may 
already  have  been,made  by  the  inhabitants  of  the  townsite  rei)re8ented 
by  suid  plats,  the  fact  that  tjie  plats  so  approved  are  of  such  survey 
should  be  made  to  appear  in  the  foregoing  required  certificate  by 
inserting  immediately  aft43r  words  *^  survey  of  said  townsite",  the  words 
^^being  a  survey  already  made  by  the  inhabitants  thereof." 

The  preparation  of  the  plats  required,  as  above,  should  be  at  the  least 
possible  cost  and  devoid  of  embellished  titles  and  all  unnecessaf^  pen 
work. 

One  of  said  plats  shall  be  filed  in  the  land  office  in  the  district  where 
the  townsite  is  located,  one  in  the  office  of  the  register  of  deeds  in  the 
county  in  which  the  townsite  is  situated,  one  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office,  and  one  retained  in  your  custody 
for  your  own  use. 
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13.  Wheuever  you  find  two  or  more  claimants  for  the  same  lot,  block, 
or  parcel  of  land,  you  will  proceed  to  hear  and  determine  the  contro- 
versy, fixing  a  time  and  place  for  the  hearing  of  fhe  respective  claims 
of  the  interested  parties,  giving  each  ten  days  notice  thereof,  and  all  a 
fair  opportunity  to  present  their  interests  in  accordance  with  the  prin- 
ciples of  law  and  equity  applicable  to  the  case,  observing  as  far  as 
practicable  the  rules  prescribed  for  contests  before  registers  and  receivers 
of  the  local  oflSce.  You  will  administer  oaths  to  the  witnesses,  observe 
the  rules  of  evidence  as  near  as  may  be  in  making  your  investigations, 
and  at  the  close  of  the  case,  or  as  soon  thereafter  as  your  duties  will 
permit,  render  your  decision  in  writing. 

And  in  this  connection  you  are  advised  that  the  municipality,  by  its 
authorized  representatives,  may  become  a  party  to  any  contest  pro- 
ceeding for  the  purpose  of  showing  that  a  lot,  block,  or  parcel  of  land 
is  being  fraudulently  or  illegally  claimed,  with  a  view  to  defeating  such 
fraudulent  or  illegal  claim,  and  having  such  lot,  block,  or  parcel  of  land 
reported  as  unclaimed,  and  thereby  causing  the  same  to  become  sub- 
ject to  sale,  or  reservation,  for  the  benefit  of  such  municipality. 

And  in  such  cases  the  municipality  shall  have  the  same  standing  as 
an  individual  claimant,  possessed  of  the  same  rights  and  privileges, 
and  subject  to  the  same  requirements. 

14.  If  the  notice  of  hearing,  provided  for  in  x>aragraph  thirteen,  can 
not  be  personally  served  upon  the  party  therein  named  within  three 
days  from  its  date,  such  service  mjiy  be  made  by  a  printed  notice,  to 
appear  for  ten  days  in  a  newspaper  published  in  the  town  or  city  in 
which  the  lot  to  be  affected  thereby  is  situated;  or,  if  there  is  none 
published  in  such  town,  then  said  notice  may  be  printed  in  any  news- 
paper in  the  county,  or  if  there  is  none  published  in  the  county,  then  in 
one  printed  in  the  Territory,  such  printed  notice  to  appear  in  the  prin- 
cipal sheet  of  any  such  newspaper,  and  not  in  any  supplement  thereof; 
and  in  addition  to  such  published  notice  the  party,  or  parties,  therein 
named  shall  be  served  by  registered  letter  with  a  copy  of  the  notice  to 
his,  or  their  last  known  post-office  address,  said  letter  to  be  mailed  at 
least  ten  days  before  the  dsiy  fixed  for  the  hearing. 

Proof  of  such  notice  by  publication  and  by  registered  letter  must  be 
filed  with  the  records,  and  be  made  in  form,  as  provided  by  these  rules 
and  regulations  as  in  paragraphs  16  and  27. 

15.  Instructions  contained  in  12  L.  D.,  p.  186,  modifying  rule  42  of 
Bales  of  Practice,  by  allowing  you  to  omit  transcribing  testimony  in 
contest  cases  until  it  is  required  for  use  on  appeal  or  otherwise,  will  be 
observed. 

16.  All  decisions  by  you  involving  the  right  of  appeal,  or  the  exer- 
cise of  other  rights  by  a  claimant  within  a  certain  time  or  compliance 
with  some  official  requirement,  shall  be  in  writing  and  be  served  by  you 
personally  or  by  registered  letter. 

When  personal  service  is  had  you  will  transmit  to  this  office  the 


340  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

ackuowledginent  of  such  service  or  evidence  thereof.  When  service  is 
made  by  registered  letter  the  return  letter  receipt,  or  return  letter,  as 
the  case  may  be,  must,  in  every  instance,  be  sent  up  with  the  papers  in 
the  case. 

17.  Any  person  feeling  aggrieved  by  your  judgment  may,  within 
thirty  days  after  notice  thereof,  appeal  to  the  Commissioner  of  the  Gen- 
eral Land  Office  under  the  rules,  as  provided  for  appeals  from  the  opin- 
ion of  registers  and  receivers,  and  if  either  party  is  dissatisfied  with 
the  conclusions  of  said  Commissioner  in  the  case,  he  may  still  further 
prosecute  an  appeal,  within  sixty  days  from  notice  thereof,  to  the  Sec- 
retary of  the  Interior,  upon  Uke  terms  and  conditions  and  under  the 
same  rules  that  appeals  are  now  regulated  by  and  taken  in  adversary 
proceedings  from  the  Commissioner  to  the  Secretary.  Such  cases  will 
be  made  special  by  the  Commissioner  and  the  Secretary  and  deter- 
mined as  speedily  as  the  public  bysiness  of  the  Department  will  permit 
but  no  contest  for  particular  lots,  blocks,  or  grounds  shall  delay  the 
allotment  of  those  not  in  controversy. 

18.  All  motions  for  review  and  rehearing  before  your  board,  or  before 
the  Commissioner  of  the  General  Land  Office,  or  the  Secretary  of  the 
Interior,  shall  be  filed  within  thirty  days  after  the  judgment  complained 
of,  the  filing  of  any  such  motion  for  review  or  rehearing  to  be  in  accord- 
ance with  the  rules  as  to  reviews  and  rehearing  in  the  Rules  of  Practice 
in  cases  before  district  land  offices,  the  General  Land  Office,  and  the 
Department  of  the  Interior.  If  neither  party  shall  present  his  appeal, 
or  motion  for  review,  or  for  rehearing  within  the  time  herein  provided 
for,  the  case  will  be  closed. 

19.  After  the  transmittal  of  the  papers  in  a  contest  case  to  the  Com 
missioner  of  the  General  Land  Office  upon  appeal  from  the  decision 
rendered  therein  by  the  board,  you  will  execute  no  deed  to  any  part  of 
the  lot,  block,  or  parcel  of  land  involved  in  such  contest  until  you  are 
advised  that  the  case  is  duly  closed  and  authority  is  given  you  to  do  so. 
Ko  withdrawal  of  application  for  deed,  withdrawal  of  appeal,  or  com- 
promise filed  by  the  parties  subsequent  to  the  transfer  of  the  case  to 
the  General  Land  Office,  will  confer  jurisdiction  upon  you,  but  the  same 
must  be  promptly  transmitted  to  the  Commissioner  for  appropriate 
action. 

20.  All  costs  in  contest  proceedings  will  be  governed  by  rules  now 
ai)plicable  to  contests  before  the  local  land  offices.  But  in  order  to 
secure  the  payment  of  costs  you  will,  when  there  are  but  two  claimants, 
require  each  of  them  to  deposit  with  the  disbursing  officer  of  the  board 
each  day,  a  sum  sufficient  to  cover  and  pay  all  costs  and  expenses  on 
such  proceedings  for  the  day,  including  the  items  mentioned  in  regula- 
tion numbered  11,  so  far  as  said  regulation  is  applicable,  and  also 
including  in  such  costs,  for  the  first  day,  as  part  of  the  expenses,  all 
charges  for  notices  where  notice  is  by  publication. 

Where  there  are  three  or  more  claimants  for  a  lot  the  deposit  which 
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eacli  claiinaut  shall  be  required  to  make  daily  shall  be  ascertaiued  by 
(lividiug  the  sum  sufiicieut  to  cover  and  pay  all  costs  and  expenses  of 
such  proceedings  for  the  day  by  the  number  of  claimants  less  one. 

Two  or  more  persons  claiming  as  joint  occupants  and  making  joint 
application  for  deed  to  the  same  lot  or  lots,  are  to  be  regarded  as  but 
a  single  claimant  in  the  aforesaid  method  for  ascertaining  and  provid- 
ing costs  of  contest.  In  ascertaining,  as  directed  herein,  the  gross 
amount  to  pay  the  costs  and  expenses  of  trial  for  the  day,  care  must  be 
exercised  that  this  amount  be  not  in  excess  of  a  just  and  reasonable 
8um  for  those  purposes,  so  that  no  unnecessary  hardship  be  imposed  on 
claimants,  and  lest  any  undue  levy  for  costs  and  expenses  be  brought 
by  claimants  to  the  attention  of  the  Department  for  relief.  Ui)on  the 
final  adjudication  of  a  case  on  appeal  or  otherwise,  the  sum  deposited 
by  the  successful  party  shall  be  restored  to  him  subject  to  the  rules  in 
such  ctirses;  but  that  deposited  by  the  losing  party,  or  parties,  shall  be 
retained  and  accounted  for  by  the  disbursing  oflQcer  of  the  board. 

In  the  event  of  a  judgment  for  a  claimant,  or  claimants,  through  a 
default  of  any  adverse  claimant  or  claimants,  on  the  day  fixed  for  hear- 
ing, after  due  notice  thereof,  the  accruing  costs  of  said  proceeding  as 
herein  provided,  including  specially  unpaid  charges  for  notice  by  pub- 
lication, shall  be  assessed  upon  the  lot  or  lots  involved  therein,  but 
should  a  case  be  reopened  for  want  of  due  notice,  then  all  the  costs  and 
expenses  of  the  first  proceeding  shall  not  be  assessed  to  the  land  in 
controversy,  but  included  wholly  within  the  amount  to  be  deposited  on 
the  first  day  of  hearing  by  the  party  who  was  in  appearance  at  the 
first  hearing  ordered  said  costs  and  expenses  of  the  first  proceeding  to 
be  so  included  and  added,  after  determining  the  amount  to  be  depos- 
ited for  costs  by  the  parties  respectively,  as  hereinbefore  provided,  and 
said  first  costs  so  added  will  be  retained  and  accounted  for  and  in  no 
event  returned  to  the  successful  party.  Where  prior  to  the  day  fixed 
in  the  notice  for  hearing,  the  parties  in  interest  make  and  file  in  your 
office  a  compromise  of  their  respei^tive  claims  to  the  lot  or  lots  named 
in  said  notices  of  hearing,  the  charges  for  such  notices,  if  by  publica- 
tion and  registered  letter  as  herein  provided  shall  be  specially  assessed 
upon  the  aforesaid  lot  or  lots.  Charges  for  notices  by  publication  and 
registration  may  be  temporarily  advanced,  if  necessary,  out  of  the  gen- 
eral assessment  fiind  on  hand,  which  fund  shall  be  subsequently  reim- 
bursed by  a  like  amount,  at  the  earliest  moment,  from  the  •amount 
deposite<l  by  the  parties  respectively  for  costs  and  expenses  on  the  first 
day  of  the  hearing  had  for  which  said  notice  by  publication  issued;  or, 
if  there  be  no  such  amount  deposited,  as  aforesaid,  then  such  reim- 
bursement shall  be  from  the  special  assessment  levied  on  the  lot  or  lots 
named  in  the  said  notice,  when  realized.  If  the  amount  of  the  charges 
for  publication  and  registration  of  notice  for  hearing  shall  have  been 
voluntarily  deposited  by  a  party  in  interest,  or  said  charges  paid  by 
him  as  shown  by  a  receipt  therefor,  prior  to  the  day  of  hearing  no 
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advance  by  the  board  for  said  amounts  will  become  necessary,  and  no 
assessment  on  the  particular  lot  or  lots  for  said  sum  shall  be  made,  in 
the  event  of  a  default  of  adverse  claimants  or  a  due  compromise  of 
claims.  Payment,  in  advance  of  hearing,  of  publication  and  registra- 
tion charges  by  a  claimant,  where  the  adverse  parties  duly  appeal, 
will  be  taken  into  account  in  estimating  costs  of  trial  as  herein  above 
provided. 

£1.  From  each  board  the  Secretary  of  the  Interior  will  designate  a 
chairman  and  a  secretary.  The  secretary  shall  keep  the  minutes  and 
a  record  of  your  proceedings,  and  an  accurate  account  of  all  money 
received  and  paid  out,  taking  and  filing  proper  vouchers  therefor  in 
the  manner  hereinafter  provided;  he  shall  also  be  the  disbursing  officer 
of  the  board,  shall  receive  and  pay  out  all  moneys  provided  for  in  said 
act,  subject  to  the  supervision  of  the  Secretary  of  the  Interior;  and  he 
shall,  before  entering  upon  duty,  take  the  official  oath,  and  also  enter 
into  a  bond  to  the  United  States  in  the  penal  sum  of  ten  thousand 
dollars  for  the  faithful  discharge  of  his  duties,  both  as  now  prescribed 
and  furnished  from  the  Deiiartment  of  the  Interior.  The  money  in  the 
hands  of  the  disbursing  officer  shall  at  all  times  be  subj«^ct  to  the  con- 
trol and  order  of  the  Secretary  of  the  Interior,  and  the  sum  appropri- 
ated by  Congress  which  is  to  be  refunded  to  the  Treasury  of  the  United 
States  shall  be  paid  over  to  the  Treasurer  thereof  at  such  times,  in  such 
sums,  and  in  such  manner  as  the  Secretary  of  the  Interior  may  direct. 
No  regular  clerk  will  be  employed  by  you,  but  all  clerks  to  boards  of 
trustees  will  be  appointed  by  the  Secretary  of  the  Interior.  When  a 
clerk  for  the  board  shall  have  been  appointed  by  the  Secretary  of  the 
Interior  such  clerk  shall  do  all  the  clerical  and,  if  stenographer,  steno- 
graphic work  of  the  board,  and  of  the  secretary  thereof,  under  the 
control  and  direction  of  the  board,  subject  to  the  general  supervision 
of  the  Secretary  of  the  Interior;  but  where  said  clerk  is  not  a  stenog- 
rapher*, and  a  stenographer  becomes  necessary  in  contest  cases,  your 
board  may,  upon  an  application  to,  and  authority  granted  by,  the 
Commissioner  of  the  General  Land  Office,  employ  a  stenographer,  for 
whose  services  compensation  will  be  allowed  not  to  exceed  $3  per  day, 
for  each  day  actually  employed.  Also,  where  no  regular  clerk  to  your 
board  has  been  provided  by  the  Secretary  of  the  Interior  and  a  stenog- 
rapher or  clerk  becomes  necessary,  in  contest  cases,  your  board  may 
eyiploy  a  stenographer,  or  clerk  (no  stenographer  being  available)  after 
the  manner  herein-above  required,  for  whose  services  compensation 
will  be  allowed  not  to  exceed  $3  per  day  for  each  day  actually  employed. 

Ill  making  the  required  ap])lication  for  authority  to  employ  a  stenog- 
rapher, an  estimate  of  the  number  of  days  the  service  of  such  stenogra- 
])her  may  be  needed  must  be  submitted  with  said  application. 

22.  The  minutes  of  each  day's  proceedings  shall  be  completed  and 
written  out  in  ordinary  handwriting,  or  type- written,  and  duly  signed 
by  the  chairman  and  secretary  before  the  next  day's  business  shall  be 


DECISIONS   RELATING  TO  THE   PUBLIC   LANDS,  343 

begun  and  shall  not  thereafter  be  changed,  except  by  a  further  record^ 
stating  accurately  the  changes  intended  and  ordered  and  the  reasons 
therefor.  '  This  is  not  intended  to  include  the  testimony  or  other  than 
actual  decisions,  orders,  and  proceedings  of  the  board. 

23.  All  payments  of  money  for  lots  and  blocks  shall  be  in  cash  and 
made  only  to  the  disbursing  officer,  who  shall  receipt  therefor  in  dupli- 
cate, one  to  be  given  the  party  making  the  payment,  and  the  other  to 
be  forwarded  to  the  Commissioner  of  the  General  Land  Office,  and  said 
officer  shall  charge  himself  with  each  payment  on  his  books  of  account, 
and  he  shall  deposit  all  sums  received  by  him  at  least  once  a  week,  and, 
when  practicable,  daily  in  some  designated  United  States  depository, 
and  he  shall  pay  the  same  out  only  on  his  checks  countersigned  by  the 
chairman  of  the  board  of  which  he  is  secretary,  which  checks,  after 
they  are  honored,  shall  be  filed  with  the  accounts  as  vouchers. 

24.  Upon  the  payment  to  the  disbursing  officer  of  all  sums  assessed 
by  you  upon  any  lot,  block,  or  parcel  of  land  by  the  person  entitled 
thereto,  and  not  before,  you  will  proceed  to  execute  him  a  deed  there- 
for pursuant  to  the  terms  of  said  act.  All  conveyances  made  by  you 
shall  be  acknowledged  before  an  officer  duly  authorized  in  said  Territory 
to  take  acknowledgements  of  deeds.  Blank  deeds  and  other  necessary 
blank  forms  in  which  uniformity  is  desired  will  be  furnished  to  you  by 
the  Commissioner  of  the  General  Land  Office  ux>on  requisition  duly 
made  therefor. 

2o.  All  lots  occupied  by  any  religious  organization  will,  upon  the 
payment  of  the  assessments  thereon,  be  conveyed  by  you  to  it  directly, 
or  in  trust  for  the  use  and  benefit  of  the  same  at  its  option. 

26.  You  will  ascertain  and  submit  to  the  Secretary  of  the  Interior  as 
soon  as  practicable  after  all  allotments  and  awards  have  been  made  by 
you,  a  statement  showing  separately: 

First.  All  lots  not  disposed  of  under  the  provisions  of  said  act 
which  are  subject  to  be  sold  under  the  direction  of  the  Secretary  of  the 
Interior  for  the  benefit  of  the  municipal  government  of  the  town  or  city 
controlling  the  town  site  which  you  are  directed  to  allot. 

Second.  Such  part  thereof  as  may  be  reserved  for  public  use  as  sites 
for  public  buildings. 

Third.  Such  part  thereof  as  may  be  reserved  for  the  purpose  of  public 
parks. 

27.  Should  any  of  the  allottees  fail  to  make  payment  of  the  assessment 
or  assessments,  that  would  entitle  them  to  deeds  for  the  several  lots, 
blocks,  or  parcels  of  land  allotted  to  them,  you  will  publish  for  fifteen 
days  in  some  newspaper  of  general  circulation  published  in  the  town 
wherein  said  lots  are  situated,  or  if  there  be  no  newspaper  published  in 
said  town,  then  in  some  newspaper  of  general  circulation  published  in 
the  county  in  which  said  town  is  situated,  a  list  of  the  lots  together 
with  the  names  of  the  delinquent  allottees  giving  notice  therein  to  such 
delinquent  allottees  that  unless  the  assessments  ux)ou  said  lots  are  paid 
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witliiii  twenty  days  from  the  date  of  said  notice,  said  lots  will  be  con- 
sidered as  unclaimed  and  included  in  the  list  of  lots  unclaimed  which 
are  to  be  sold  under  the  direction  of  the  Secretary  of  the  Interior  in 
accordance  with  the  provisions  of  section  four  of  the  act  of  May  14, 1890. 
At  the  expiration  of  the  twenty  days  you  will  transmit  to  the  Commis- 
sioner of  the  General  Land  OflSce  a  copy  of  the  notice  given,  accom- 
panied by  an  affidavit  of  the  publisher  or  foreman  of  the  newspaper  in 
which  such  notice  was  printed  to  the  efi'ect  that  such  notice  was 
published  for  the  required  time,  and  you  will  also  transmit  a  list  of  the 
advertised  lots  for  wliich  the  parties  have  obtained  deeds. 

In  addition  to  the  notice  by  publication  herein  provided  notice  should 
also  be  given  by  registered  letter  to  the  delinquent  allottee.  You  will 
transmit,  with  your  report,  a  list  of  the  advertised  lots  remaining 
undeeded,  together  with  the  post-oftice  address  of  each  delinquent  allot- 
tee, so  far  as  known,  and  state  if  notice  was  given  by  registered  mail  in 
addition  to  the  notice  by  publication,  forwarding  with  said  report  proof 
of  said  notice  as  provided  in  paragraph  16. 

28.  In  towns  where  there  remain  unclaimed  lots  not  reserved  the 
board  of  trustees  having  jurisdiction  therein,  will  give  notice  by  publi- 
cation, in  the  same  manner  and  for  the  same  length  of  time  as  herein- 
before indicated  relative  to  those  allotted  to  delinquent  allottees,  that 
upon  a  day  to  be  fixed  by  the  board,  which  shall  not  be  less  than 
twenty  days,  nor  more  than  thirty  days,  after  the  date  of  said  notice, 
and  at  a  certain  place,  said  lots  will  be  offered  for  sale  to  the  highest 
bidder;  said  notice  to  contain  a  list  of  the  lots.  You  will  not,  however, 
in  towns  where  there  are  dclinqueiit  allottees,  take  any  steps  looking 
to  the  sale  of  the  unclaimed  lots  until  the  expiration  of  the  time  allowed 
such  delin(iuent  allottees  to  make  payment  and  obtain  their  deeds  as 
heretofore  provided,  and  when  a  decision  has  been  made  that  certain 
lots  in  any  town  should  not  be  awarded  to  the  claimants  thereof,  but 
should  be  sold  for  the  benefit  of  the  municipality,  and  the  claimants 
have  filed  appeals  therefrom,  no  steps  shall  be  taken  to  dispose  of  the 
unclaimed  lots  in  such  town  until  the  determination  of  all  of  such 
cases,  in  order  that  not  more  than  one  sale  of  unclaimed  lota  may  be 
necessary.  When  lots  are  thus  sold  you  will  issue  deeds  to  the  pur- 
chasers, upon  the  i)ayment  of  the  purchase  money. 

29.  All  payments  of  money  for  unclaimed  lots  disposed  of  at  public 
sale  as  herein  provided  shall  be  in  cash  and  made  only  to  the  disburs- 
ing officer  of  the  board,  who  shall  receipt  therefor  in  duplicate  as  here- 
tofore provided  in  the  case  of  lots  disposed  of  to  occupants,  and  from 
the  proceeds  of  such  sale,  all  expenses  attending  the  sale  and  convey- 
ance of  the  lots  sold  shall  be  paid,  and  all  assessments  upon  the  lots 
sold  shall  be  deducted  from  such  proceeds. 

30.  ITpon  the  conclusion  of  eMh  sale  the  board  will  report  to  the 
Commissioner  of  the  General  Land  Office  the  result  thereof,  the  amount 
of  money  received  from  the  sale  of  the  lots^  the  expenses  attending 
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the  sale  and  conveyaucing,  the  amount  of  assessments  upon  the  lots 
sold  and  all  chums  by  members  of  the  board  for  compensation  for  serv- 
ice rendered  in  connection  with  such  sale. 

A  printed  copy  of  the  notice  of  the  sale,  and  an  affidavit  of  the  pub- 
lisher, or  foreman,  of  the  newspaper  that  the  same  was  published  for 
the  required  time,  must  accompany  the  report.  Upon  receipt  of  such 
report  by  the  Commissioner  of  the  General  Land  Office,  directions  will 
be  given,  as  soon  as  practicable,  as  to  the  disposition  of  the  net  pro- 
ceeds of  the  sale. 

31.  Upon  application  made  to  you  by  the  municipal  authorities  of 
any  town  of  which  you  have  jurisdiction,  accompanied  by  satisfactory 
proof  of  the  due  organization  of  such  municipality,  you  will  convey  to 
such  municipal  authorities  the  lots,  blocks,  or  parcels  of  land  reserved 
for  parks  and  for  sites  for  public  buildings  which  were  included  in  the 
patent  for  such  townsite,  such  deed  of  conveyance  to  recite  that  such 
lots,  blocks,  or  parcels  of  land  are  conveyed  to  such  muuicii>ality  for 
the  specific  purposes  for  which  they  were  reserved. 

32.  You  will  be  allowed  such  compensation,  not  exceeding  ten  dollars 
I>er  day,  and  such  per  diem  in  lieu  of  subsistence  for  each  day's  service 
when  you  are  actually  engaged  and  employed  in  the  performance  of 
your  duties  as  such  trustres  as  may  be  fixed  by  the  Secretary  of  the 
Interior;  and  you  will  also  be  allowed  your  actual  necessary  traveling 
expenses.  When  a  clerk  shall  be  provided  for  the  board  he  shall  also 
be  allowed  such  compensation  as  the  Secretary  of  the  Interior  shall 
determine,  and  his  actual  necessary  traveling  expenses. 

33.  The  record  of  your  proceedings  with  your  oath  of  office  and  all 
papers  filed  with  you,  the  record  in  each  case,  and  all  evidence  of.your 
official  acts,  except  conveyances,  you  will  file  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office  to  become  a  part  of  the  records 
therein. 

In  matters  of  detail  relative  to  your  expenditures  and  accounts,  you 
will  be  guided  by  the  instructions  contained  in  the  circular  of  October 
20, 1893. 

34.  You  will  correspond  with  the  Commissioner  of  the  General  Land 
Office,  and  only  through  him  with  the  Secretary  of  the  Interior,  so 
that  a  complete  record  may  thereby  be  kept  in  the  General  Land 
Office.  / 

It  is  believed  that  the  foregoing  regulations,  together  with  copies  of 
the  laws  referred  to  therein,  and  copies  of  the  rules  and  regulations 
ftimished  registers  and  receivers  in  contested  cases  and  appeals  will 
be  found  sufficient  for  the  proper  determination  of  all  cases  which  may 
arise,  but  should  unforeseen  difficulties  present  themselves,  you  will 
submit  the  same  tor  special  instructions. 

In  view  of  the  fact  that  the  expenses  incident  to  the  allotment  of 
town  sites  by  the  provisions  of  this  act  are  necessarily  burdensome  to 
those  interested  therein,  you  will  be  expected  to  proceed  as  expedi- 
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tiously  as  is  consistent  with  a  due  regard  to  the  proper  performance  of 
your  daties  in  disposing  of  the  trust  imposed  upon  you.  It  is  hoped 
that  you  will,  from  a  sense  of  duty  relieve  as  much  as  possible  the 
inhabitants  of  the  town  sites  under  your  control  fix)m  unnecessary 
delays,  fees,  and  expenses. 

The  regulations  of  June  18, 1890,  10  L.  D.,  666,  and  all  subsequent 
regulations  and  instructions  explaining,  amending,  or  extending  the 
same,  inconsistent  with  the  foregoing  regulations,  are  hereby  revoked. 
Very  respectfully, 

Hoke  Smith,  Secretary. 


Appendix  A. 

[Public-— No.  114.] 

AN  ACT  to  provide  for  town  site  entries  of  lauds  in  what  is  known  aa  "Oklahoma,"  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  th^i  United  States  of  America 
in  Congress  assembled,  That  ho  much  of  the  public  lands  situate  in  the  Territory  of 
Oklahoma,  uo>y  open  to  settlement,  as  may  be  necessary  to  embrace  all  the  legal 
subdiTisions  covered  by  actual  occupancy  for  purposes  of  trade  and  business,  not 
exceeding  twelve  hundred  and  eighty  acres  in  each  case,  may  be  entered  as  town 
sites,  for  the  several  use  and  benefit  of  the  occupants  thereof,  by  three  trastees  to 
be  appointed  by  the  Secretary  of  the  Interior  for  that  purpose,  such  entry  to  be  made 
under  the  provisions  of  section  twenty-three  hundred  and  eighty-seven  of  the 
Kevised  Stain tes  as  near  as  may  be;  and  when  such  entry  shall  have  been  made,  the 
Secretary  of  the  Interior  shall  provide  regulations  for  the  proper  execution  of  the 
trust,  by  such  trustees  including  the  survey  of  the  land  into  streets,  alleys,  squares, 
blocks,  and  lots  when  necessary,  or  the  approval  of  such  survey  as  may  already  have 
been  made  by  the  inhabitants  thereof,  the  assessment  upon  the  lots  of  such  sum  as 
may  be  necessary  to  pay  for  the  lands  embraced  in  such  town  site,  costs  of  survey, 
conveyance  of  lots,  and  other  necessary  expenses,  including  compensation  of  trus- 
tees: Provided,  That  the  Secretary  of  the  Interior  may  when  practicable  cause  more 
than  one  town  site  to  be  entered  and  the  trust  thereby  created  executed  in  the  man- 
ner herein  provided  by  a  single  board  of  trustees,  but  not  more  than  seven  boards 
of  trustees  in  all  shall  be  appointed  for  said  Territory,  and  no  more  than  two  mem- 
bers of  any  of  said  boards  shall  be  appointed  from  one  political  party. 

Sec.  2.  That  in  the  execution  of  such  trust,  and  for  the  purpose  of  the  conveyance 
of  title  by  said  trustees,  any  certificate  or  other  paper  evidence  of  claim  duly  issued 
by  the  authority  recognized  for  such  purpose  by  the  people  residing  upon  any  town 
site  the  subject  of  entry  hereunder,  shall  be  taken  as  evidence  of  the  occupancy  by 
the  holder  thereof  of  the  lot  or  lots  therein  described,  except  that  where  there  is  an 
adverse  claim  to  said  property  such  certificate  shall  only  be  prima  facie  evidence  of 
tlie  claim  of  occupancy  of  the  holder:  Providedf  That  nothing  in  this  act  contained 
shall  be  so  construed  as  to  make  valid  any  claim  now  invalid  of  those  who  entered 
upon  and  occupied  said  lands  in  violation  of  the  laws  of  the  United  States  or  the 
proclamation  of  the  President  thereunder;  Provided  further,  That  the  certificates 
hereinbefore  mentioned  shall  not  be  taken  as  evidence  in  favor  of  any  person  claim- 
ing lots  who  entered  upon  said  lots  in  violation  of  law  or  the  proclamation  of  the 
President  thereunder. 

Sec.  3.  That  lots  of  land  occupied  by  any  religious  organization,  incorporated  or 
otherwise,  conforming  to  the  a])proved  survey  within  the  limits  of  such  town  site, 
shall  be  conveyed  to  or  in  trust  for  the  same. 
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&KC.  4.  That  all  lotB  not  disposed  of  as  hereinbefore  provided  for  shall  be  sold 
under  tbe  direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal 
government  of  any  such  town,  or  the  same  or  any  part  thereof  may  be  reserved  for 
public  use  as  sites  for  public  buildings,  or  for  the  purpose  of  parks,  if  in  the  judg- 
ment of  tlie  Secretary  such  reservation  would  be  for  the  public  interest,  and  the 
Secretary  shall  execute  proper  conveyances  to  carry  out  the  provisions  of  this  section. 
Src.  5.  That  the  provisions  of  sections  four,  five,  six,  and  seven,  of  an  act  of  the 
legislature  of  the  State  of  Kansas,  entitled  "An  act  relating  to  town  sites,''  approved 
March  second,  eighteen  hundred  and  sixty-eight,  shall,  so  far  as  applicable,  govern 
the  trustees  in  the  performance  of  their  duties  hereunder. 

Sec.  6.  That  all  entries  of  town  sites  now  pending  on  application  hereafter  made 
under  this  act,  shall  have  preference  at  the  local  land  office  of  the  ordinary  business 
of  the  office  and  shall  be  determined  as  speedily  as  possible,  and  if  an  appeal  shall 
be  taken  from  the  decision  of  the  local  office  in  any  such  case  to  the  Commissioner 
of  tbe  General  Land  Office,  the  same  shall  be  made  special,  and  disposed  of  by  him 
as  expeditiously  as  the  duties  of  his  office  will  permit,  and  so  if  an  appeal  should  be 
taken  to  the  Secretary  of  the  Interior.    And  all  applications  heretofore  filed  in  the 
proper  land  office  shall  have  the  same  force  and  eifect  as  if  made  under  the  provisions 
of  this  act,  and  upon  the  application  of  the  trustees  herein  provided  for,  such  entries 
shall  be  prosecuted  to  final  issue  in  the  names  of  such  trustees,  without  other  for- 
mality and  when  final  entry  is  made  the  title  of  the  United  States  to  the  land 
covered  by  such  entry  shall  be  conveyed  to  said  trustees  for  the  uses  and  purposes 
herein  provided. 

Skc.  7.  That  the  trustees  appointed  under  this  act  shall  have  the  power  tx)  admin- 
ister oaths,  to  hear  and  determine  all  controversies  arising  in  the  execution  of  this 
act  shall  keep  a  record  of  their  proceedings,  which  shall,  with  all  papers  filed  with 
them  and  all  evidence  of  their  official  acts,  except  conveyances,  be  filed  in  the  Gen- 
eral Land  Office  and  become  a  part  of  the  records  of  the  same,  and  all  conveyances 
executed  by  them  shall  be  acknowledged  before  an  officer  duly  authorized  for  that 
purpose.     They  shall  be  allowed  such  compensation  as  the  Secretary  of  the  Interior 
may  priwcribe,  not  exceeding  ten  dollars  per  day  while  actually  employed;  and 
such  traveling  and  other  necessary  expenses  as  the  Secretary  may  authorize  and  the 
Secretary  of  the  Interior  shall  also  provide  them  with  necessary  clerical  force  by 
detail  or  otherwise. 

Sec.  8.  That  the  snm  of  ten  thousand  dollars  or  so  much  thereof  as  may  be  neces- 
sary is  hereby  appropriated  to  carry  into  effect  the  provisions  of  this  act,  except 
that  no  portion  of  said  sum  shall  be  used  in  making  payment  for  laud  entered  here- 
under, and  the  disbursements  therefrom  shall  be  refunded  to  the  Treasury  from  the 
sums  which  may  be  realized  from  the  assessments  made  to  defray  the  expense  of 
carrying  out  the  provisions  of  this  act. 
Approved,  May  14.  1890. 


Appendix  B. 

[Public  Resolution— No.  4.] 

JOINT  RESOLUTION  to  make  the  provisioDS  of  tlio  act  of  May  Fourteenth,  One  ThonaaTKl  Eight 
Hundred  and  Ninety,  which  provides  for  townnito  entries  of  lands  in  a  portion  of  what  is  known  as 
Okliihoma  applicable  to  the  territory  known  as  the  "Cherokee  Outlet,"  and  to  make  the  provisions 
of  said  act  applicable  to  townaites  in  the  "Cherokee  Outlet/' 

Besolved,  by  the  Senate  and  House  of  Representaiives  of  the  United  States  of  America  in 
Congress  assembled,  That  all  the  provisions  of  an  act  of  Congi-ess,  approved  May 
Fourteenth,  One  Thousand  Eight  Hundred  and  Ninety,  vphich  provides  for  townsite 
entries  of  lands  in  a  portion  of -what  is  known  as  ' 'Oklahoma, ''  he,  and  the  same  are 
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hereby,  made  applicable  to  the  territory  known  as  the  ''Cherokee  Outlet/'  and  now 
a  part  of  the  Territory  of  Oklahoma;  and  that  all  acts  or  parts  of  acts  inconsistent 
with  this  joint  resolution  be  and  the  same  are  hereby  repealed. 
Approved  September  1, 1893. 


Appendix  C. 

Sec.  4.  At  any  time  after  the  entry  of  any  such  town  site,  the  probate  judge  of 
the  county  in  which  such  town  may  be  situated  may  appoint  three  commissioners, 
who  shall  not  be  residents  of  such  town,  or  the  owners  of  any  interests  therein ; 
and  it  shall  be  the  duty  of  such  commissioners  to  cause  an  actual  survey  of  such 
site  to  be  made,  conforming,  as  near  as  may  be,  to  the  original  survey  of  such  town, 
designating,  on  such  plat,  the  lots  or  squares  on  which  improvements  are  standing, 
with  the  name  of  the  owner  or  owners  thereof,  together  with  the  value  of  the  same. 

Sec.  5.  Said  commissioners  shall,  as  soon  as  the  survey  and  plat  shall  be  com- 
pleted, cause  to  be  published,  in  some  newspaper  published  in  the  county  in  which 
such  town  is  situated,  a  notice  that  such  survey  has  been  completed,  and  giving 
notice  to  all  persons  concerned  or  interested  in  such  town  site  that,  on  a  designated 
day,  the  said  commissioners  will  proceed  to  set  off  to  the  persons  entitled  to  the 
same,  according  to  their  respective  interests,  the  lots,  squares  or  grounds,  to  which 
each  of  the  occupants  thereof  shall  be  entitled.  Such  publicacion  shall  be  made  at 
least  thirty  days  prior  to  the  day  set  apart  by  such  commissioners  to  make  such 
division. 

Sec.  6.  After  such  publication  shall  have  been  duly  made,  the  commissioners  shall 
proceed,  on  the  day  designated  in  such  publication,  to  set  apart  to  the  jtersons  enti- 
tled to  receive  the  same,  the  lots,  squares  or  grounds  to  which  each  shall  be  entitled, 
according  to  their  respective  interests,  including,  in  the  portion  or  portions  set 
apart  to  each  person  or  company  of  persons,  the  improvements  belonging  to  such 
persons  or  company. 

Sec.  7.  After  the  setting  apart  of  such  lots  or  grounds  and  the  valuation  of  the 
same,  as  hereinbefore  provided  for,  the  said  commissioners  shall  proceed  to  levy  a  tax 
on  the  lots  and  improvements  thereon,  according  to  their  value,  sufficient  to  raise  a 
fuud  to  reimbui'se  to  the  parties'  who  may  have  entered  such  site,  the  sum  or  sums 
paid  by  them  in  securing  the  title  to  such  site,  together  with  all  the  expenses  accru- 
ing  iu  perfecting  the  same,  the  fees  due  the  commissioners  and  the  surveyor  for  their 
respective  services,  and  other  necessary  expenses  connected  with  the  proceedings. 


KeGULATIONS    TO    BE   OBSERVED   IN   THE   EXECUTION   OF   THE  PRO 
VISIONS   OF   THE   SECOND  PROVISO   OP    THE    TWENTY-SECOND  SEC- 
TION OF  THE  ''Act  to  PROVIDE  A  TEMPORARY  GOVERNMENT  FOR 

THE  Territory  of  Oklahoma  etc.,"  approved  May  2, 1890. 

Department  of  the  Interior, 

General  Land  Office, 
WasMngtony  D.  C,  November  30y  1894. 
To  the  Registers  and  Receivers^ 

of  the  U.  S.  Land  Office,  Oklahoma  Territory. 

Gentlemen:  All  applications  to  commute  homestead  entries,  or 
portions  thereof,  to  cash  entries,  at  the  rate  of  ten  dollars  per  acre,  for 
the  purpose  named  in  the  twenty-second  section  of  the  act  of  May  2, 
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1890  {2G  Stats.,  81),  will  be  made  through  your  respective  offices, 
addressed  to  the  Hon.  Secretary  of  the  Interior  and  transmitted  to 
the  Commissioner  of  the  General  Land  Offiice,  in  accordance  with  the 
following  regulations : 

1.  Entries  under  said  section  must  be  made  according  to  the  legal 
subdivision  of  the  land,  and  no  application  for  a  less  quantity  than  is 
embraced  in  a  legal  subdivision,  or  for  land  involved  in  any  contest, 
will  be  received  by  you. 

2.  An  entryman  desiring  to  commute  his  homestead  entry,  in  whole 
or  in  part,  for  townsite  purposes  shall  present  his  application  (form 
4-001)  at  the  local  land  office  of  the  district  in  which  his  land  is  situ- 
ated, and,  if  his  application  and  the  status  of  his  homestead  entry  are 
found  to  be  in  accord  with  the  foregoing  requirements,  you  will  permit 
him  to  make  publication  of  notice  of  his  intention  to  submit  commuta- 
tion townsite  proof  in  accordance  with  the  law  herein  referred  to. 
The  notice  of  intention  to  make  proof  as  above  provided  shall  be  the 
same  in  all  respects  as  that  required  of  a  claimant  in  making  final  home- 
stead proof,  with  the  addition  that  it  shall  state  that  said  proof  will  be 
made  under  section  22  of  the  act  of  May  2,  1890. 

3.  Proof  in  accordance  with  the  published  notice,  consisting  of  the 
testimony  of  the  claimant  and  two  of  the  advertised  witnesses,  must  be 
furnished  relating — 

First.  To  evidence  that  the  tract  sought  to  be  purchased  is  required 
for  townsite  purposes. 

Second.  To  the  observance  by  the  entryman  of  the  provisions  of  the 
law  and  of  the  President's  proclamation  under' which  settlement  on  the 
land  sought  to  be  purchased  became  permissible. 

Third.  To  the  claimant's  citizenship  and  qualifications  in  all  other 
respects,  as  a  homesteader,  the  same  as  in  making  final  homestead,  or 
commutation  proof. 

Fourth.  To  due  compliance  with  all  the  requirements  of  the  home- 
stead law  by  the  claimant  up  to  the  date  of  submitting  proof. 

Proof  of  publication  of  notice  must  also  be  furnished  as  in  ordinary 
cases. 

4.  At  the  time  of  submitting  proof  as  provided  in  the  preceding  para- 
graph the  entryman  shall  file  with  you  triplicate  plats  of  the  survey  of 
the  land  applied  for,  duly  verified  by  the  oaths  of  himself  and  the  sur- 
veyor. Such  plats  shall  be  made  on  tracing-linen  and  on  a  scale  of  one 
hundred  feet  to  one  inch;  they  shall  be  provided  with  a  margin  suffi- 
cient to  contain  the  oaths  of  the  entryman  and  the  surveyor,  and  the 
approval  of  the  Secretary  of  the  Interior;  they  must  state  the  name  of 
the  city  or  town,  describe  the  exterior  boundaries  thereof  according  to 
tbe  lines  of  public  surveys,  exhibit  the  streets,  squares,  blocks,  lots,  and 
alleys,  and  must  specifically  set  forth  the  size  of  the  same,  with  meas- 
urements and  area  of  each  municipal  subdivision ;  and,  if  the  survey 
was  made  subsequent  to  May  2, 1890,  the  plats  must  also  show  that  the 


350  DECISIONS  RELATING   TO  THE   PUBLIC   LANDS. 

provisions  of  the  first  proviso  of  the  section  of  the  act  under  considera- 
tion have  been  complied  with,  viz:  the  setting  apart  of  "reservations 
for  parks  (of  substantially  equal  area  if  more  than  one  park)  and  for 
schools  and  other  public  purposes,  embracing  in  the  aggregate  not  less 
than  ten  nor  more  than  twenty  acres." 

6.  It  is  of  the  utmost  importance  that  all  plats  of  townsites  should  be 
correct.  The  size  of  each  lot  should  be  stated,  and  if  the  lot  is  irregu- 
lar in  shape  the  width  at  each  end  should  be  indicated^  the  width  of 
each  street  and  alley  should  be  marked,  and  the  dimensions,  together 
with  the  area  of  the  reservations  and  parks,  indicated. 

Whenever  an  entry  is  made  adjacent  to  a  town  already  in  existence 
the  streets  must  conform  to  the  streets  already  established,  and  this 
must  be  stated  in  the  afiidavit  of  the  surveyor.  The  affidavit  of  the  snr 
veyor  shall  also  contain  a  statement  of  what  tract  of  land  is  surveyed 
as  the  townsite  and  that  the  tracts  reserved  for  public  purposes  contain 
the  requisite  amount  of  land. 

The  affidavit  of  the  party  applying  to  make  the  entry  shall  embrace 
the  statement  that  the  application  to  enter  the  described  tract  of  land 

as  the  townsite  of is  made  under  the  provisions  of  the  second 

proviso  to  section  22  of  the  act  of  May  2, 1890,  entitled  "An  act  to  pro- 
vide a  temporary  government  for  the  territory  of  Oklahoma,"  etc.,  that 
all  streets,  alleys,  parks  and  reservations  are  dedicated  to  public  use 
and  benefit,  and  that  the  plat  is  correct  according  to  the  survey  made 
by  the  proper  surveyor. 

6.  At  the  time  of  submitting  proof  and  filing  the  triplicate  plats  the 
claimant  shall  tender  t<1  the  receiver  the  purchase  price  of  the  land 
applied  for,  exclusive  of  the  portions  reserved  for  parks,  schools  and 
other  public  purposes  (which  are  to  be  patented  as  a  donation  to  the 
town  when  organized  as  a  municipality,  for  the  specific  purjwses  for 
which  they  were  reserved),  i)ayment  to  be  made  by  draft  on  New  York 
made  payable  to  the  order  of  the  Secretary  of  the  Interior,  at  the  rate 
often  dollars  per  acre  for  that  portion  of  the  land  actually  entered. 

You  will  thereupon  transmit  the  proof  and  triplicate  plats  to  this 
office  for  examination  and  the  apx)roval  of  the  Secretary  of  the  Inte- 
rior, together  with  the  application  to  make  entry  and  your  joint  report 
as  to  the  statns  of  the  land  applied  for,  and  at  the  same  time  yon  will 
transmit  to  the  Secretary  of  the  Interior  the  draft  tendered  in  payment 
for  the  land,  making  references  in  each  letter  to  the  other. 

7. When  the  proof  and  triplicate  plats  are  received  by  tins  office,  if 
found  to  be  regular,  and  in  accordance  with  these  regulations,  they  will 
be  forwarded  to  the  Secretary  of  the  Interior,  with  recommendation 
that  the  plats  be  approved. 

Should  the  triplicate  plats  be  approved,  and  receipt  of  the  purchase 
price  of  the  land  be  acknowledged  by  the  Secretary,  one  of  said 
approved  plats  will  be  retained  in  this  office  and  the  other  two  will  be 
returned  to  you  with  directions  to  the  register  to  issue  final  certificate 
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for  the  land  eiubraced  iu  said  approved  x>lats  (exclusive  of  the  lauds  to 
be  donated  aud  uiaiutained  for  public  purposes  as  heretofore  provided), 
such  certificate  to  be  given  the  current  number  of  the  series  of  cash 
entries  issued  by  your  office  and  to  be  transmitted  to  this  office  by 
special  letter,  Beceipt  of  the  purchase  money  having  been  acknowl- 
edged by  the  Secretary  of  the  Interior  no  final  receipt  will  be  issued  by 
the  receiver.  One  of  the  approved  plats  returned  to  you  will  be  retained 
in  your  office  and  the  other  you  will  deliver  to  the  applicant  to  be  by 
him  filed  and  made  of  record  in  the  office  of  the  recorder  of  deeds  of 
the  county  in  which  the  town  is  situated. 

8.  Upon  the  issuance  of  final  certificate  you  will  note  on  your  records 
the  commutation  of  the  applicant's  homestead  entry,  in  whole  or  iu 
part  as  the  case  may  be..  When  patent  is  ready  for  delivery  the 
entryman  will  be  required  to  surrender  his  dux>licate  homestead  receipt 
for  transmittal  to  this  office  if  the  entire  homestead  entry  is  commuted, 
or  to  deliver  the  same  to  you  to  have  the  commuted  townsite  entry 
noted  thereon  and  returned  to  the  entryman  if  the  homestead  entry  is 
commuted  in  part  only,  before  said  patent  will  be  delivered. 

9.  The  foregoing  regulations  will  be  observed  in  all  cases  in  which 
the  entry  and  claimant's  application  to  commute  for  townsite  purposes 
are  free  from  protest,  contest  or  other  adverse  proceedings.  But  in  all 
cases  in  which,  at  the  time  of  submitting  proof,  or  prior  thereto,  a  pro- 
test, or  an  affidavit  of  contest,  is  filed  you  will  take  appropriate  action 
on  such  protest  or  contest  in  accordance  with  the  prevailing  practice 
in  ordinary  homestead  commutation  or  final  proof  cases  before  trans- 
mitting the  papers  to  this  office,  and  should  such  action  be  adverse  to 
the  application  to  commute,  or  favorable  thereto,  and  an  appeal  be 
filed  by  the  contestant,  you  will  not  require  tender  of  the  purchase 
price  of  the  land  sought  to  be  purchased  for  townsite  purposes  until 
you  are  advised  of  the  final  determination  of  such  protest  or  contest 
proceedings  by  this  office  or  the  Department,  favorable  to  the  applica- 
tion to  purchase.  When  so  advised  you  will  require  the  applicant  to 
make  immediate  tender  of  the  purchase  money  which  you  will  transmit 
to  the  Secretarv  of  the  Interior  and  advise  this  office  thereof  as  herein- 
before  provided. 

Protest  or  contest  affidavits  filed  in  your  office  after  the  transmittal 
of  the  proof  and  triplicate  plats  in  this  office  will  not  be  considered  by 
you  but  must  be  promptly  transmitted  to  this  office  for  appropriate 
action.  After  the  approval  of  the  triplicate  plats  by  the  Secretary  of 
the  Interior  no  protest  or  contest  relating  thereto  will  be  entertained 
by  your  office  or  this  office,  but  should  one  be  filed  with  you  it  will  be 
forwarded  to  this  office  to  be  transmitted  to  the  Secretary  of  the 
Interior  for  appropriate  action. 

10.  In  all  contested  cases  the  contestant  will  be  required  to  file  with 
you  a  sworn  and  corroborated  statement  of  his  grounds  of  action,  and 
that  the  contest  is  not  initiated  for  the  purpose  of  harassing  the  claimant 
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and  extorting  money  from  him  under  a  compromise,  but  in  good  faith 
to  prosecute  the  same  to  a  final  determination,  and  if  the  allegations 
therein  contained  are  considered  sufficient  to  warrant  the  ordering  of 
a  hearing  the  same  will  be  ordered  upon  compliance  by  the  contestant 
wi^h  the  condition  that  he  shall  deposit  with  yon  a  sufficient  sum  to 
cover  the  cost  thereof. 

Notice  of  your  actions  or  decisions  in  all  matters  affecting  an  entry, 
or  an  application  to  commute  for  townsit43  purposes,  under  the  forego 
ing  instructions,  and  the  proof  thereof,  shall  be  the  same  as  in  ordinary 
cases;  and  any  person  feeling  aggrieved  by  your  judgment  in  such  mat- 
ters may,  within  thirty  days  from  notice  thereof,  appeal  to  this  office. 
Within  the  time  allowed  for  tiling  an  appeal,  th^  appellant  shall  serve 
a  copy  of  the  same  on  the  appellee  who  will  be  allowed  ten  days  from 
such  service  within  which  to  file  his  brief  and  argument. 

Appeals  from  the  decisions  of  this  office  lie  to  the  Secretary  of  the 
Interior  the  same  as  in  other  matters  of  like  character,  such  appeal 
and  service  thereof  to  be  filed  within  sixty  days  from  notice  of  the 
decision  of  this  office  from  which  appeal  is  taken,  in  accordance  with 
the  rules  of  practice. 

Motions  for  review  of  the  decisions  of  your  office  shall  be  filed  and 
served  within  the  time  allowed  for  appeal,  and  motions  for  review  of 
the  decisions  of  this  office  and  of  the  Secretary  of  the  Interior  shall  be 
filed  and  served  withia  thirty  days  from  notice  thereof. 

11.  The  act  under  consideration  provides  that  the  sums  received  by 
the  Secretary  of  the  Interior  for  commuted  townsite  entries  shall  be 
l^aid  over  to  the  proper  authorities  of  the  municipalties  when  organ- 
ized, to  be  used  by  them  for  school  purposes  only. 

Before  the  money  can  be  paid  over,  there  must  be  satisfactory  evi- 
dence that  the  municipalty  has  been  organized  as  required  by  the  laws 
of  Oklahoma. 

In  support  of  an  application  by  the  proper  municipal  officers  for  pay- 
ment of  the  money  deposited  with  the  Secretary  of  the  Interior  for  a 
particular  commuted  townsite  entry  the  following  evidence  shall  be 
furnished: 

First.  A  duly  certified  copy,  under  seal,  of  the  order  of  the  board  of 
county  commissioners,  declaring  that  the  specified  territory  shall,  with 
the  assent  of  the  qualified  voters  be  an  incorporated  town,  also  the 
notice  for  a  meeting  of  the  electors,  as  required  by  paragraph  5  of 
Article  1,  chapter  16  of  the  statutes  of  Oklahoma. 

Second.  A  like  certified  copy  of  the  statement  of  the  inspectors  filed 
with  the  board  of  county  commissioners,  also  a  like  certified  copy  of 
the  order  of  said  board,  declaring  that  the  town  has  been  incorporated, 
as  provided  byparagraph  9,  of  said  article  one. 

iliird,  A  like  certified  copy  of  the  statement  of  the  inspectors,  filed 
with  the  county  clerk,  declarfng  who  were  elected  to  the  office  of  trustees, 
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clerk,  marshal,  assessor,  treasurer,  and  jastice  of  the  peace,  as  pro* 
Tided  by  paragraph  16,  of  said  article  one. 

Fourth.  A  like  certified  copy,  by  the  town  clerk,  of  the  proceedings 
of  the  board  of  trustees  electing  one  of  their  number  president,  also, 
a  copy  of  the  qualifications  to  act  by  each  of  the  officers  mentioned,  as 
provided  by  paragraph  19,  of  said  article  one. 

Fifth.  A  certified  copy,  by  the  town  clerk,  of  the  proceedings  of  the 

board  of  trustees,  designating  some  officer  of  the  municipality  to  make 

application  for  and  to  receive  the  money  to  be  paid  by  the  Secretary  of 

the  Interior. 

Sixth.  A  proper  application  for  the  money,  by  said  designated  officer. 

Said  application  shall  be  addressed  to  the  Secretary  of  the  Interior 

and  may  either  be  filed  in  your  office  for  transmittal  to  this  office  or 

forwarded  by  the  municipal  authorities  direct  to  this  office.    When  the 

same  is  received  by  this  office,  if  the  application,  and  accompanying 

evidence,  is  in  accordance  with  the  requiremants  herein  mentioned,  it 

will  be  transmitted  to  the  Secretary  of  the  Interior  and  when  approved 

by  him  the  money  will  be  paid  over  to  the  designated  officer  to  be  used 

by  the  municipality  for  school  purposes  only  as  required. 

12.  When  the  towns  herein  provided  for  are  organized  as  munici- 
palities, applications,  accompanied  by  proof  of  municipal  organization 
similar  to  that  provided  in  the  preceding  paragraph,  shall  be  made  for 
patents  for  the  reservations,  which  the  act  under  consideration  provides 
,  shall  be  made  for  parks,  schools,  and  other  public  purposes  and  which 
are  to  be  donated  to  the  municipalities  when  duly  organized  as  such. 

The  application  for  patent  shall  be  made  by  the  mayor  or  other 
proper  municipal  authority,  shall  be  addressed  to  the  Secretary  of  the 
Interior,  and  shall  particularly  describe  the  reservations  to  be  patented 
according  to  the  approved  plats  of  said  townsite.  Said  application 
shall  be  filed  in  your  office  and  if  you  find  the  accompanying  evidence 
of  municipal  organization  and  authority  to  make  application  to  be  in 
accordance  with  these  regulations  the  register  will  issue  certificate 
thereon  as  follows: 

Land  office  at 

(Date) ,  18— 

No ^. 

It  is  hereby  certified  that,  pursuant  to  the  provisions  of  section  22  of 
the  act  of  May  2, 1890,  26  Stats.,  81,  and  the  regulations  thereunder 

,  of  the  town  of— ,  in county,  Oklahoma,  has 

made  application  for  patent  for in  the  townsite  of Okla- 
homa, reserved  for  public  purposes  in  accordance  with  the  approved 
plats  of  said  townsite  said  application  being  accompanied  by  satisfac- 
tory proof  of  the  organization  of  said  municipaliry  and  of  his  authority 
to  make  application  for  patent  for  said  reservations. 
Now,  therefore,  be  it  known,  that  on  presentation  of  this  certificate 

to  the  Commissioner  of  the  General  Land  Office  the  said , 

180l_voL  19 2'3 
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shall  be  entitled  to  a  patent  for  the  tract  of  land  above  described  in 

trust  for  the  municipality  of Oklahoma,  said  land  to  be  main* 

tained  for  public  purposes  as  provided  in  the  act  herein  referred  to. 


Eegister. 

You  will  give  to  certificates  of  this  character  a  separate  series  of 
numbers,  giving  to  each  certificate  its  consecutive  number  in  the  series, 
and  when  issued  you  will  transmit  the  same  to  this  office,  together  with 
the  application  for  patent  and  accompanying  evidence,  by  special  letter. 

When  such  certificate  is  examined  and  approved  by  this  office  patent 
will  issue  in  accordance  therewith. 

The  regulations  of  July  18, 1890,  11  L.  D.,  68,  and  subsequent  modi- 
fications thereof,  inconsistent  herewith,  are  hereby  revoked. 
Very  respectfully, 

S.  W.  Lamobeitx, 

Com7nis8ianer9 
Approved, 

Hoke  Smith,  Secretary. 


PRACTICE-ATTORNBY-NOTICE  OP  BECISION. 

DuNOAN  V.  Band. 

Notice  of  a  deoiBion  to  an  attorney  of  record  is  notice  to  the  party  be  represents; 
and  said  party  will  not  be  heard  to  say  that  bis  attorney  was  not  then  author- 
ized to  act  for  bim  in  such  matter. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 
(J.  I.  H.)  lOj  1894.  (P.  J.  0.) 

It  appears  from  the  record  before  me  that  your  office,  by  letter  of 
June  18, 1892,  affirmed  the  recommendation  of  the  local  office  in  dis- 
missing the  contest  of  Bobert  E.  Duncan  against  the  homestead  entry 
of  Warren  H.  Band  on  the  SW.  J  of  Sec.  11,  T.  16  F.,  B.  7  W.,  King- 
fisher,  Oklahoma,  land  district.  Service  of  said  decision  was  acknowl- 
edged by  the  attorneys  of  record  for  both  parties  July  14, 1892.  On 
the  report  of  the  register,  dated  September  13, 1892,  that  no  appeal 
had  been  filed,  your  office,  by  letter  of  October  3, 1892,  declared  the 
case  closed. 

On  October  6, 1892,  Duncan  filed  a  motion  asking  for  the  reinstate- 
ment of  the  case,  on  the  ground  that  the  attorney  who  appeared  for 
him  '^  was  hired  or  engaged  to  conduct  the  trial  of  said  contest  before 
the  local  office,  and  to  prepare  the  appeal  to  the  Commissioner  of  the 
General  Land  Office,  but  for  no  other  purpose.''  This  motion  was  sup- 
ported by  his  own  affidavit.  Your  office,  by  letter  of  N"ovember  23, 
1892,  refused  to  reinstate  the  case,  on  the  ground  that  notice  to  the 
attorney  of  record  was  binding  on  the  party,  and  if  the  attorney  had 
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been  in  fact  discharged,  his  appearance  should  have  been  withdrawn 
from  the  record. 
From  this  decision  Duncan  appealed. 

I  gather  from  the  reports  of  the  local  office  that  Band  has  made  final 
proof,  and  Duncan  has  filed  a  protest  against  the  issuance  of  a  patent, 
on  the  ^oundthat  this  appeal  is  pending. 

There  is,  in  my  judgment,  an  entire  absence  of  any  merit  in  this 
appeal.  It  would  be  trifling  with  justice,  and  juggling  with  our  rules 
of  practice,  to  permit  parties  litigant  to  come  before  the  Department 
and  claim  that  their  attorneys  of  record  are  not  authorized  to  repre- 
sent tbem  in  all  matters  respecting  their  contests.  If  parties  do  not 
want  to  be  bound  by  attorneys  of  record,  their  remedy  is  simple  and 
efficacious;  they  can  have  their  names  withdrawn  from  the  record. 
While  the  attorney's  appearance  on  the  record  remains,  litigant^s  are 
bound  by  all  acts  within  the  rules  of  practice,  and  the  Department 
will  not  aid  them  in  playing  fast  and  loose,  in  the  absence  of  any  spe- 
cific cbarge  of  fraud  or  collusion. 

Duncan  swears  "that  he  has  reason  to  believe  and  does  believe'' 
that  bis  attorney  received  a  money  consideration  from  Eand  or  some- 
one in  bis  behalf  for  his  neglect  to  notify  him  of  the  decision  against 
him.  But  this  charge  is  entirely  unsupported,  and  is  too  general  in  its 
nature  to  warrant  even  an  investigation,  and  is  certainly  not  sufficient 
to  reopen  the  case. 

It  is  further  intimated  in  the  affidavit  that  his  attorney's  "conduct, 
action  and  interest"  in  the  matter  of  Band's  final  proof,  and  his  zeal 
in  that  behalf  "was  unbecoming  and  unprofessional."  I  am  unable  to 
find  anything  in  the  record  that  indicates  that  his  attorney  had  any- 
thing whatever  to  do  with  Band's  final  proof,  and  the  inference — the 
charge  amounts  to  no  more  than  an  inference — of  the  affiant  is  too 
vague  and  indefinite  to  demand  an  action.  This  Department  cannot 
act  on  mere  suggestions  of  this  character.  Attorneys  before  the  Depart- 
ment are  presumed  to  represent  their  clients  with  all  the  professional 
fidelity  that  is  characteristic  of  members  of  the  bar  generally,  and  if  it 
is  desired  to  have  their  action  in  a  given  case  investigated,  the  charges 
must  be  definite. 

Your  judgment  is  therefore  affirmed.    The  protest  of  Duncan  will  be 
dismissed. 


HlGGINS  V.  HABBIS. 

Motion  for  the  review  of  departmental  decision  of  March  31, 1894, 
18  L,  D.,  335,  denied  by  Secretary  Smith,  October  22, 1894. 
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MINFNO  CLAIM— PBOTESTANT—BEIiOCATION. 

Bmuggleb  Mining  Go.  st  al«  v.  Tbuewobthy  Lode  Claim  ex  al. 

A  protestant,  who  alleges  no  surface  conflict,  is  not  entitled  to  be  heard  on  appeal 

before  the  Department. 
An  adverse  relocation,  made  during  the  pendency  of  an  order  holding  the  original 

claim  for  cancellation,  gives  the  relocator  no  standing  to  be  heard  as  against  the 

right  of  the  claimant. 

Becretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  November 
(J.  L  H.)  30, 1894.  (J.  W.  T.) 

The  above  entitled  causes — coDSolidated  for  the  purpose  of  hearing 
and  determination — were  appealed  to  this  Department  from  your  office 
decisions  of  July  18, 1893,  and  August  6, 1893,  respectively,  in  which 
your  said  office  decision  in  each  case  revoked  previous  orders  for  hear- 
ing, and  dismissed  certain  protests  hereinafter  mentioned.  A  brief 
history  of  said  cases  will  more  clearly  develop  the  present  standing  of 
the  claims  involved. 

The  Trueworthy  Lode  was  located  in  1879,  and  mineral  application 
No.  212  was  filed  therefor  September  22,  1888.  The  Accident  Lode 
was  located  January  17,  1885,  and  mineral  application  ISo.  275  was 
filed  therefor  on  September  17, 1889. 

By  your  office  decision,  of  January  21, 1892,  in  the  case  of  M.  J. 
McNamara,  et  al  v.  John  E.  Williams,  (Contest  "So.  670)  both  of  the 
aforesaid  mineral  applications  were  held  for  cancellation. 

Said  holding  for  cancellation  was  ordered  on  the  admission  of  claim- 
ants that  no  discovery  of  mineral  in  rock  in  place  had  been  made  until 
the  year  1880,  and  also  because  the  weight  of  evidence  showed,  that 
at  the  date  of  the  hearing  on  said  contest,  no  discovery  of  a  valuable 
mineral  character  had  been  made.  It  was  also  remarked  in  said  order 
of  cancellation  that  the  aforesaid  claims  conflicted  with  the  John  B. 
Williams  cash  entry. 

On  April  12, 1892,  the  claims  !No.  212  and  No.  275  were  finally  can- 
celed. 

On  April  21, 1892,  there  was  filed  in  your  office  an  application  for  the 
re-instatement  of  the  aforesaid  mineral  applications,  asking  that  your 
office  decision  relating  thereto,  tnight  be  so  modified  that  the  applica- 
tions for  patent  should  be  canceled  only  so  far  as  it  conflicted  with  the 
aforesaid  Williams  cash  entry.  It  was  stated  in  said  applications,  that 
valuable  works  were  in  progress  on  said  claims,  that  were  not  in  con- 
flict with  said  cash  entry,  and  that  mineral  discovenes  were  being  made, 
through  which  it  was  expected  that  said  claims  would  show  great 
mineral  value. 

June  10, 1892,  following  the  chronological  statement  of  your  office 
decisions  of  July  18,  1893,  and  August  5,  1893,  which  I  find  to  be  cor- 
rect— the  application  aforesaid  was  allowed,  and  the  previous  order  for 
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cancellation,  in  your  office  decision  of  April  12,  1892,  aforesaid,  was 
modified,  so  that  it  shonld  only  apply  to  the  portions  of  said  mining 
claims  that  were  in  conflict  with  the  aforesaid  Williams  cash  entry,  and 
that  the  other  portions  would  only  be  subject  to  any  legal  adverse 
right  that  might  have  attached  since  the  order  of  cancellation. 

In  accordance  with  this  order  for  modification  and  re-instatement,  on 
June  23, 1892,  mineral  entry  "So,  426  was  made  for  the  portion  of  the 
Trueworthy  Lode  claim  not  in  conflict  with  the  Williams  cash  entry, 
aforesaid,  and  at  the  same  date,  the  same  action  was  taken  as  to  the 
Accident  Lode  claim,  mineral  entry  No.  427. 

In  the  meantime,  and  on  June  9, 1891,  certain  protests  had  beenflled, 
in  the  above  entitled  causes,  by  the  Smuggler  Mining  Company,  and 
by  David  M.  Hyman,  against  mineral  entry  No.  426,  and  against  min* 
eral  entry  No.  427,  by  Charles  B.  Bell,  on  behalf  of  the  Emma  Lodo 
Mining  claim. 

The  said  protests  made  substantially,  the  following  charges,  viz: 

iBt.  That  at  tbe  time  of  application  for  patent,  in  both  oases,  there  had  not  been 
cansed  to  be  posted,  in  a  conspicaons  place  on  said  claims,  or  either  of  them,  any 
plat  or  notice  of  intention  to  apply  for  said  patents,  and  if  the  same  were  posted  at 
all,  they  were  put  where  they  could  not  be  seen.  That  the  notice  of  intention  to 
^PPlyy  <^  aforesaid,  was  published  in  a  weekly  newspaper  in  Aspen,  Colorado,  called 
the  **  Weekly  Chronicle'',  a  newspaper  of  small  circulation,  and  read  by  few  persons. 

2d.  That  there  had  been  no  discovery  of  mineral  in  rock  in  place,  within  the  limits 
of  either  of  said  claims. 

3d.    That  five  hundred  doUars  worth  of  improvements  had  not  been  made. 

4th.  That  neither  of  said  claims  conflicted  with  the  surface  boundaries  of  either 
the  Smuggler  Lode,  or  the  Emma  Lode,  mining  claims,  but  that  within  the  limits  of 
said  Smuggler  Lode  claim,  there  was  a  well  defined  lode  or  vein  of  ore,  which  had 
its  apex  within  the  surface  boundaries  of  the  said  Smuggler  Lode  claim,  and  in  its 
course  downward,  pitched  under,  and  crossed  the  aforesaid  Trueworthy  Lode  claim, 
and  that  in  the  matter  of  locating  said  last  mentioned  claim,  the  design  was  to 
harass  and  annoy  the  work  and  development  of  the  said  Smuggler  Lode  claim. 

On  March  6, 1893,  a  hearing  was  ordered  upon  the  allegations  of  said 
protests. 

June  19, 1893,  a  motion  was  made  by  the  mineral  claimants  in  the 
above  entitled  cases,  that  said  order  for  hearing  be  revoked,  and  that 
the  aforesaid  protests  be  dismissed. 

July  5, 1893,  certain  affidavits  were  filed  by  George  M.  Thatcher,  one 
of  said  mineral  claimants,  in  supx>ort  of  said  motion  for  revocation  and 
dismissal. 

Waiving  the  question  of  the  authority  of  the  persons  by  whom  the 
affidavits  of  protest  were  made,  to  make  the  same,  it  appeared  upon 
the  hearing  of  said  motion,  that  the  posting  of  notice  and  plat  was 
properly  made,  and  the  publication  of  notice  of  intention  to  apply  for 
patents,  was  made  in  a  newspaper  used  tor  that  purpose  in  that  mining 
district,  and  by  the  protestants  themselves,  in  the  process  of  obtaining 
patents  for  their  respective  mining  claims. 

The  value  of  improvements  also  appeared,  and  affidavits  showed  the 
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resalts  of  assays  of  mineral  bearing  rock  in^said  protested  claims,  of  a 
very  valuable  character. 

It  also  appears  that  no  protests  or  adverse  claims  were  filed,  by 
either  the  Emma  or  Smuggler  claimants,  during  the  period  of  pablica* 
tion  aforesaid. 

No  surface  conflicts  were  alleged,  or  proved,  and,  by  your  office 
decisions  hereinbefore  referred  to,  the  order  for  hearing,  of  March  6, 
1893,  was  revoked,  and  the  aforesaid  protests  were  dismissed. 

July  22, 1893,  an  appeal  was  made  from  your  office  decision  of  July 
18, 1893,  and  like  action  was  had  in  reference  to  your  office  decision  of 
August  5, 1893,  on  August  22, 1893. 

Motions  to  dismiss  said  appeals  have  been  made  to  this  Department, 
on  the  ground  that  the  protestants  have  no  right  of  appeal  from  your 
office  decision,  because  they  were  simply  in  the  position  of  ^<  Mends  of 
the  court",  or  rather,  friends  of  the  government,  alleging  and  proving 
no  surface  conflicts,  and  establishing  no  failures  to  comply  with  the 
laws,  on  the  part  of  either  of  the  above  entitled  claims. 

It  has  been  repeatedly  holden  by  this  Department,  that  a  mere  pro- 
testant  without  interest,  is  not  entitled  to  appeal.  Bodie  Tunnel  and 
Manufacturing  Company  v.  Bechtel  Manufacturing  Company,  etal  (1 
L.  D.,  584)  5  Lucy  B.  Hussey  Lode  (6  L.  D.,  93)  3  Bright,  et  at.  v.  Elk 
horn  Mining  Company  (8  L.  D.,  122). 

Were  these  appellants  protestants  t    It  is  held  that  one  who  has  filed 
no  adverse  claim  during  the  period  of  publication,  must  be  regarded  as 
protestant.    McGarrahan  v.  New  Idria  Mining  Company  (3  L.  D.,  422). 

As  I  have  before  stated,  no  such  claim  was  filed  during  said  publi- 
cation period,  in  this  case. 

The  appellants  are  only  protestants,  and  as  such,  in  the  absence  of 
any  alleged  surface  conflict,  are  without  interest,  and  not  entitled  to 
the  character  of  litigants,  before  the  Department,  and  their  appeal  is 
hereby  dismissed.  See  New  York  Hill  Company  v.  Bock  Bar  Company 
(6  L.  D.,  318). 

Accompanying  the  record  of  said  appeal,  transmitted  to  this  Depadr 
ment,  I  find  a  paper  purporting  to  be  a  protest  on  behalf  of  the 
Lookout  Lode  mining  claim,  made  by  one  S.  I.  Hallett,  against  the 
aforesaid  True  worthy  Lode  claim,  his  affidavit  of  protest  being  made 
on  September  6, 1893,  and  accompanied  by  a  corroborating  declaration, 
upon  oath,  made  on  August  23,  1893,  just  fourteen  days  before  the 
principal  affidavit  was  made. 

Said  protest  was  filed  on  September  16, 1893,  and  contains  in  sub- 
stance the  same  allegations  of  protest  which  have  hereinbefore  been 
considered,  and  concludes  with  this  additional  statement,  to  wit: 

That  the  location  of  said  True  worthy  Lode  claim,  being  invalid  for  failure  to  com- 
ply with  the  law  in  the  discovery  and  location  of  mining  claims,  npon  the  public 
domain  of  the  United  States,  Ed.  F.  Browne  and  William  Schwartz  made  a  re-location 
of  said  (Lookout)  claim,  or  a  portion  thereof,  on  January  25, 1892.    •    •    • 
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That  Binoe  the  25th  day  of  January,  and  on,  to  wit :  the  23d  day  of  November, 
18i^,  the  said  Ed.  F.  Browne  and  William  Schwartz,  by  quit-claim  mining  deed  of 
conTeyancey  oonyeyed  said  Lookout  claim  to  one  Charles  A.  Hallam,  who,  since  said 
date,  conveyed  the  same  to  this  petitioner. 

It  does  not  appear  that  any  proceeding  was  ever  had  in  consequence 
of  said  protest,  and  it  follows  that  no  appeal  was  ever  made  to  this 
Department,  and  I  might  well  disregard  it,  were  it  not  for  the  expressed 
wish  of  all  parties  concerned  to  have  the  matter  fully  and  finally 
settled. 

All  allegations  of  protest,  except  the  one  embracing  the  matter  of 
re- location,  have  been  considered  and  decided  in  the  above  entitled 
cause,  and  it  therefore  remains  for  me  only  to  consider  that  question. 

It  will  be  noticed  that  this  last  protest  alleges  a  re-location,  embrac- 
ing a  portion  of  the  Trueworthy  mining  claim,  on  January  25, 1892. 
At  that  date,  the  said  Trueworthy  claim  had  been  held  for  cancellation 
four  days  previous,  but  the  order  or  judgment  of  canceUation  was  not 
made  until  April  12, 1892. 

During  the  period  covered  by  the  order  holding  said  claim  for  can- 
cellation, all  intervening  claims  to  the  land  were  necessarily  subject  to 
such  rights  as  might  be  finally  accorded  the  entryman,  either  on  review 
before  your  ofQce,  or  on  appeal  before  the  Department;  and  a  re-loca- 
tion of  the  land  by  an  adverse  claimant  during  said  period  would  not 
give  the  re-locator  such  an  interest  as  would  entitle  him  to  be  heard 
as  against  the  right  of  the  entryman. 

The  protest  made  on  behalf  of  the  said  Lookout  Lode  mining  claim^ 
against  the  said  Trueworthy  Lode  mining  claim,  is  hereby  dismissed. 


SCHOOIi  I.ANI>>IKBEMNrrT  SEIiBCTION-SWAMP  ULSTD. 

State  op  OALiPOEinA  v.  Moccettini. 

Swamp  land  witbin  a  school  section  does  not  afford  a  proper  basis  for  a  school 

indemnity  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  November 
(J.  I.  H.)  30, 1894.  (J.  L.) 

I  have  considered  the  case  of  the  State  of  California  v.  Katale  Moc- 
cettini,  upon  the  appeal  of  the  State  from  your  office  decision  of  March 
U,  1892,  rejecting  the  application  of  the  State  for  selection  of  the 
SE.  i  of  section  12,  T.  30  S.,  E.  28  E.,  M.  D.  M.,  Visalia  land  district,  Oal- 
ifornia,  to  be  taken  as  indemnity  for  a  like  quantity  of  laud  in  section 
36,  T.  20  S.,  E.  22  E.,  M.  D.  M.,  alleged  to  have  been  lost  to  the  State 
as  school  land,  by  reason  of  the  fact  that  said  section  36  was  swamp 
and  overflowed  land,  rendered  thereby  unfit  for  cultivation. 

On  October  14, 1889,  Moccettini  made  timber  culture  entry,  No.  2682, 
of  said  SB.  J  of  section  12,  T.  30  S.,  E.  28  E.,  M.  D.  M. 
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On  September  21, 1891,  V.  D.  Kuupp,  as  agent  for  the  State  of  Cali- 
fornia, filed  his  affidavit  of  contest  against  said  entry,  and  at  the  same 
time  filed  the  State's  selection  Ko.  3620,  of  the  laud  embraced  therein 
as  indemnity  for  the  deficit  of  school  lands  in  section  36,  T.  20  S.,  B. 
22  E.,  M.  D.  M. 

On  October  5, 1891,  before  notice  of  said  contest  had  been  issned, 
Moccettiui  relinquished  said  timber  culture  entry,  and  made  homestead 
entry.  No.  8221,  of  the  same  land;  and  the  State  was  notified. 

On  November  16, 1891,  the  State  filed  a  motion,  asking  the  local 
officers  to  approve  the  State's  selection  aforesaid,  and  declare  Moccetr 
tini's  homestead  entry  void  and  of  no  efiect:  which  motion  was  on  the 
same  day  denied,  and  the  State  appealed  to  your  office. 

On  December  16, 1891,  your  office  directed  the  local  officers  to  call 
upon  Moccettiui  to  show  cause,  within  thirty  days,  why  his  homestead 
entry.  No.  8221,  should  not  be  canceled  on  account  of  its  conflict  with 
the  right  of  the  State  of  California. 

On  March  11,  1892,  your  office  rejected  the  State's  school  selectioD 
No.  3620  aforesaid,  "for  the  reason  that  the  proflered  basis  is  held  to 
be  invalid;  no  land  being  lost  to  the  State  in  school  section  36,  T.  20  S., 
R.  22  E.,  M.  D.  M." 

On  March  23, 1892,  the  State  filed  a  motion  for  review,  on  the  grouod 
that  '<  the  tract  assigned  as  basis,  is  swamp  and,  and  it  is  error  to  hold 
that  it  does  not  constitute  a  loss  to  the  school  grant."  And  on  April 
17,  1893,  your  office  adhered  to  its  former  decision,  "admitting  that  tbe 
basis  of  the  proposed  selection  is  swamp  land,  but  denying  that  it  fur- 
nishes a  basis  for  school  indemnity." 

.  The  State  has  appealed  to  this  Department,  claiming  only,  that  it 
was  error  to  hold  that  the  presence  of  swamp  land  in  a  school  section 
does  not  constitute  a  deficiency  in  area. 

This  question  was  carefully  considered  and  decided  by  this  Depart- 
ment in  the  case  of  the  State  of  California,  reported  in  15  L.  D.,  10; 
see  also,  "  Instructions  "  published  in  17  L.  D.,  576. 

Your  office  decision  of  March  11, 1892,  is  hereby  affirmed. 


SPECUI-ATrVB  CONTK8T-PREFERENCB  BIGHT. 

Pack  v.  Moses. 

A  contest  instituted  for  tbe  pnrpose  of  protecting  an  interest  Bought  to  be  obtained 
tbrougb  a  fraudulent  entry  is  speculative  in  purpose,  and  confers  no  right  upon 
the  contestant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  November 
(J.  I.  H.)  30j  189L  (W.  F.  M.) 

The  subjoined  brief  and  succinct  history  of  this  case  is  rendered  nec- 
essary to  the  clear  apprehension  of  the  issues  pending  between  tbe 
present  parties  litigant. 
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On  May  27, 1884,  Jacob  B.  Mitchell  made  timber  caltare  entry  of  the 
i^E.  J  of  section  11,  township  26  S.,  range  65  W.,  of  the  land  district  of 
Pueblo,  Colorado. 

On  October  27, 1888,  Mitchell  filed  a  relinquishment  of  his  entry, 
which  was  canceled,  and  on  the  same  date  soldier's  additional  home- 
stead entries  were  made,  by  Samuel  Baily  for  the  north  half,  and  by 
William  P.  Fick  for  the  south  half  of  the  quarter  section  thus  restored 
to  the  public  domain. 

On  May  4, 1889,  William  E.  Moses  filed  an  affidavit  of  contest  against 
Pick's  entry  charging  that  the  latter's  original  entry  was  made  at 
Salina,  Kansas,  on  August  12, 1874,  subsequent  to  the  adoption  and 
approval  of  the  Revised  Statutes,  on  June  22,  1874,  and,  therefore, 
illegal. 

On  May  15, 1889,  Herbert  E.  Pack  also  filed  an  affidavit  of  contest, 
making  the  same  charge,  and  on  May,20,  thereafter,  he  filed  a  supple- 
mental affidavit,  reciting,  inter  aliUy  that  at  the  time  of  t'he  presenta- 
tion of  his  initial  affidavit  he  was  not  aware  of  the  application  to  con- 
test by  Moses  until  he  was  so  informed  by  the  register;  that  be  did  not 
obtain  his  information  of  the  illegality  of  the  entry  from  or  through 
Moses,  nor  by  or  from  any  papers  filed  by  Moses,  but  from*  other  and 
entirely  independent  sources;  that  the  application  of  Moses*to  contest 
ought  not  to  be  allowed  to  stand,  but  ought  to  be  denied  and  refused, 
for  that  his  affidavit  was  and  is  wholly  uncorroborated  or  substantiated 
under  oath  by  any  other  witness  or  person,  as  required  by  law  and  the 
rules  of  practice;  that  it  was  at  the  instance,  request  and  procurement 
of  Moses  that  Fick  came  to  Pueblo,  on  October  27, 1888,  and  on  that 
day  made  his  entry  pursuant  to  a  contract  theretofore  made  between 
Moses  and  Fick  whereby  the  latter  bound  himself  to  convey  the  land 
embraced  in  his  entry  to  Moses,  or  to  such  person  as  Moses  should 
designate,  and  that  on  the  same  day  that  the  entry  was  made  the  land 
was  accordingly  conveyed  to  Mrs.  DorliskaP.  Mitchell;  that  the  con- 
test of  Moses  is  collusive,  speculative  and  illegal,  and  is  made  wholly 
for  the  benefit  and  protection  of  Fick  and  his  grantees,  and  that  if 
allowed  to  contest  said  entry,  and  should  the  contest  result  in  the  can- 
cellation of  the  entry,  Moses  would  not  attempt  to  exercise  a  prefer- 
ence right  for  himself,  but  would  procure  an  additional  homestead  to 
be  filed  on  the  land  in  order  to  save  Fick  harmless.    Other  more 
specific  allegations  in  support  of  the  general  charge  of  collusion  and 
speculation  follow,  and  the  affidavit  concludes  with  a  prayer  .that  the 
application  of  Moses  to  contest  be  denied,  and  that  affiant's  applica- 
tion be  allowed. 

These  applications  to  contest,  with  the  affidavits  and  counter  affida- 
vits, were  forwarded  by  the  local  officers  to  your  office  where  it  was 
held,  from  the  evidence  there  of  record,  that  Pick's  entry  was  invalid, 
but  Moses'  application  to  contest  was  rejected  for  want  of  corrobora- 
tion under  the  rule,  and  the  preference  right  was  awarded  to  Pack, 
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On  appeal  to  this  Department  the  decision  of  yonr  office  was  affirmed 
in  so  far  as  it  held  for  cancellation  the  entry  of  Fick,  bat,  upon  its 
being  made  to  appear  that  the  affidavit  of  Moses  was  corroborated  by 
a  letter  from  the  receiver  of  the  Salina,  Kansas,  office,  where  Pick's 
original  entry  was  made,  this  was  held  to  be  sufficient,  the  contest  of 
Moses  was  reinstated,  and  the  case  remanded  for  a  hearing  npon  the 
charge  of  Pack  that  Moses'  contest  was  brought  in  bad  faith,  and  for  a 
speculative  purpose.     Vide  Moses  et  al,  v.  Fick  et  al.^  13  L.  D.,  333. 

Accordingly,  and  pursuant  to  that  departmental  decision,  a  hearing 
was  had  before  the  local  officers,  who  held  that  Pack  had  "  failed  to 
show  by  a  fair  preponderance  of  evidence  that  he  is  entitled  to  the 
judgment  asked,"  and  recommended  that  the  "  preference  right  of  entry 
be  granted  to  Moses  and  the  contest  of  Pack  be  dismissed." 

]  have  now  before  me,  on  appeal,  the  decision  of  your  office  reversing 
that  of  the  register  and  receiver,  dismissing  the  contest  of  Moses,  and 
awarding  the  preference  right  to  Pack. 

The  contention  of  the  appellant  is  fairly  presented  by  the  following 
assignments  selected  from  the  six  specifications  of  error  contained  in 
his  appeal: 

1.  Error  in  holding  that  the  contest  of  Moses  was  fraudulent  and 
speculative  and  not  in  good  faith  for  the  purpose  of  procuring  the  can- 
cellation of  the  entry. 

2.  Error  in  holding  that  Moses,  having  contested  the  entry  in  good 
fkith  and  procured  its  cancellation  under  the  second  section  of  the  act 
of  May  14, 1880,  did  not  thereby  acquire  the  preference  right  of  entry. 

3.  Error  in  according  the  preference  right  of  entry  to  Pack  without 
any  authority  of  law,  in  view  of  the  &ct  that  he  did  not  contest  and 
procure  the  cancellation  of  Fick's  entry,  the  said  result  having  been 
obtained  by  the  contest  of  Moses. 

The  facts  of  the  case,  about  which  there  is  scarcely  any  dispute  or 
contiict,  are  fully  and  faithfully  stated  in  the  decision  of  your  office* 
The  real  controversy  arises  out  of  difference  of  view  in  the  construction 
of  the  law  applicable  to  those  facts,  the  question  being  whether  or  not 
the  admitted  acts  of  Moses  and  his  connection  with  the  entry  from  its 
inception  are  of  such  a  character  as  to  deprive  him  of  the  benefit  assured 
by  the  law  to  the  successful  contestant. 

It  seems  to  me  to  have  an  important  bearing  upon  the  case  that  neither 
contest  was  prosecuted  to  a  snccessfril  issue  in  the  common  way.  The 
allegations  of  both  affidavits  were  substantially  identical,  and  the  entry 
was  canceled  as  a  result  of  a  suggestion  of  illegality  contained  in  both, 
proof  of  which  was  matter  of  record  in  your  office.  There  was  no  hear- 
ing before  the  local  office  and  no  recommendation  proceeded  therefrom. 
Moses  admits  having  procured  Fick's  entry  in  pursuance  of  a  specula- 
tive scheme  of  his  own,  and  he  admits  that,  having  been  apprised  of 
the  illegality  of  the  entry,  he  brought  the  contest  with  the  view  of  cov- 
ering the  land  with  another  scrip  entry  in  order  to  carry  into  effect  the 
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contract  previously  made  with  Mitchell.  His  first  interest  lay  with 
Fick's  entry  and  the  maintenance  of  its  validity,  but  finding  this  impos 
Bible,  his  efforts  were  logically  directed  to  tbe  cancellation  of  the  entry 
in  furtherance  of  his  original  speculative  enterprise.  While  practically 
admitting  this  much,  Moses  professes  at  a  later  stage  of  the  proceed 
ings  to  have  conceived  an  honest  purpose  to  conduct  the  contest  in 
gooi  faith  for  the  purpose  of  securing  the  land  as  a  homestead  in  the 
event  of  success.    His  change  of  heart  came  too  late. 

His  personal  identification  with  Fick's  fraudulent  entry  at  its  incep- 
tion, and  his  connection  with  its  subsequent  history,  as  fully  detailed 
in  the  decision  appealed  from,  render  it  so  clear  that  he  was  without 
tbe  good  faith  contemplated  by  the  law  as  to  preclude  argument  or  the 
citation  of  authorities. 

The  decision  of  your  office  is,  therefore,  affirmed. 


jurisdiction-townsitb— ckrtrficatk  op  right- occupancy, 

Bender  v.  Shimer. 

The  action  of  the  local  officers  in  accepting  final  proof  and  payment  does  not  pre- 
clude the  Land  Department  from  subsequently  inquiring  into  the  good  faith 
of  the  transaction,  and  canceling  the  entry,  if  obtained  through  fraud,  or  allowed 
in  violation  of  law. 

A  purchaser  of  land  prior  to  the  issuance  of  patent  therefor  takes  only  the  equity  of 
the  entryman  charged  with  notice  of  the  law  and  the  superrisory  control  of 
the  Commissioner  over  the  action  of  the  local  officers. 

A  certificate  of  right,  issued  to  a  lot  claimant  by  the  municipal  authorities  of  a 
town,  is  prima  facU  evidence  only  of  the  claimant's  right,  where  there  is  an 
adverse  claim  at  the  time  the  case  is  considered  by  the  townsite  board. 

Under  the  townsite  laws  there  can  be  no  such  thing  as  constructive  occupancy  of  a 
town  lot.  The  occupancy  required  is  an  actual  bodily  presence  of  the  claimant, 
or  some  one  for  him,  on  the  lot  or  lots  for  which  he  seeks  to  secure  title;  or  a  pur- 
pose to  e^joy,  united  with,  or  manifested  by  such  visible  acts,  improvements,  or 
enclosures,  as  will  give  to  the  claimant  the  absolute  and  exclusive  eivi^'y™®^^ 
of  the  possession  thereof. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  November 
(J.  L  H.)  30, 1894.  (G.  B,  G.) 

The  property  involved  herein  is  lot  No.  17,  block  52,  in  the  town  of 
El  Beno,  Oklahoma  Territory. 

May  23, 1892,  townsite  board  No.  4  of  Oklahoma  Territory  made 
cash  entry  So.  553,  at  Oklahoma  City,  for  the  NW.  J  of  section  9,  T. 
12  N.,  R.  7  W.,  "in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants of  said  land",  according  to  their  respective  interests,  it  being  a 
part  of  the  townsite  of  El  Eeno,  and  therefore  including  the  lot  in 
controversy. 

This  entry  was  made  in  accordance  with  instructions  from  your 
office,  contained  in  letter  "G'',  of  May  3, 1892,  and  on  January  7, 1893, 
patent  issued  to  the  townsite  trustees. 
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Antedating  this,  on  May  11, 1889,  one  John  A.  Foreman  made  home- 
stead entry  for  the  above  described  quarter  section,  and  on  August  9, 
1890,  filed  his  application  to  purchase  said  land  uiider  section  twenty- 
two  of  the  act  of  May  2, 1890,  and  on  December  16, 1890,  he  submitted 
proof  on  said  application.  There  were  a  number  of  protests  filed,  but 
upon  considering  the  proof  and  protests,  your  ofifice,  on  May  19,  1H91, 
allowed  Foreman's  application,  and  directed  final  certificate  to  issue, 
wliicli  was  accordingly  done  May  28,  1891. 

On  appeal  of  one  of  the  protestants  in  that  case,  it  came  to  this 
office,  and  on  February  6,  1892,  resulted  in  a  decision  bere,  cancrelling 
Foreman's  entry  for  tlie  following  reasons. 

It  was  admitted  by  him  on  cross-examination  in  that  case,  that 
within  eight  days  from  the  date  of  his  homestead  entry,  he  entered 
into  a  contract  of  lease  with  the  Oklahoma  Homestead  and  Townsite 
Company,  a  corporation  organized  under  the  laws  of  Colorado,  trans- 
ferring thereby,  for  townsite  purposes,  three-fourths  of  the  land 
embniced  in  his  said  homestead  entry. 

It  was  understood  between  the  parties  to  this  agreement,  that  the 
land  was  to  be  platted  and  the  lots  '^  sublet"  until  Foreman  should 
perfect  title,  after  which  he  was  to  make  deeds  for  the  lots  to  those 
holding  under  the  company. 

In  said  opinion  (14  L.  D.,  146-154)  it  was  held  that  Foreman  was 
dis(iualified  by  the  plain  provisions  of  the  statute,  from  making  an 
entry  under  the  second  provision  of  section  twenty-two  of  the  act  of 
May  2,  1890,  and  directed  that  the  homestead  and  cash  entry  of  Fore- 
man be  canceled,  and  held  that  the  laud  might  be  entered  under  the 
provisions  of  the  townsite  law  applicable  to  the  Territory  of  Oklahoma. 

Foreman  filed  a  motion  for  review  of  said  decision,  which  was  denied 
by  the  Department  on  April  21,  1892,  (14  L.  D.,  423),  and  the  case 
closed. 

Whatever  difference  of  opinion  may  have  existed,  or  may  now  exist, 
as  to  the  jurisdiction  of  the  Department  to  cancel  a  homestead  entry 
after  the  issuance  of  final  certificate,  and  payment  accepted  for  the 
land,  that  question  is,  so  far  as  this  case  is  concerned,  res  judicata. 

Not  only  this,  but  from  a  careful  examination  of  departmental 
decisions  on  this  question,  it  would  appear  that  the  rule  stare  decisis 
shoukl  be  invoked  as  well. 

It  has  been  the  uniform  holding  of  this  Department,  and  of  the 
courts,  that  the  action  of  the  local  officers  in  accepting  final  proof  and 
I>ayment,  does  not  preclude  the  Land  Department  from  subsequently 
in(iuiriiig  into  the  good  faith  of  the  transaction,  and  cancelling  the 
entry,  if  obtained  through  fraud,  or  allowed  in  violation  of  law,  and 
that  a  purchaser  of  land  prior  to  the  issuance  of  patent  therefor,  takes 
only  the  equity  of  the  entryman,  charged  with  notice  of  the  law,  and 
the  supervisory  control  of  tlie  Commissioner  over  the  action  of  the 
local  officers,  and  that  a  sale  of  laud  after  issuance  of  final  certificate 
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does  not  entitle  the  purchaser  to  the  benefit  of  a  patent,  unless  it  shall 
appear  that  the  entryman  has  complied  with  the  law,  and  is,  in  his 
own  right,  entitled  to  patent.  Traveler's  Insurance  Company,  ex-partCj 
and  cases  cited,  (9  L.  D.,  316-322). 

Whether  this  rule  is  at  variance  with  the  doctrine,  also  well  settled, 
that  a  duplicate  receipt  is  equivalent  to  a  patent,  will  not  be  inquired 
into.  Suffice  it,  that  the  Department  is  committed  to  the  doctrine  of 
the  case  of  Traveler's  Insurance  Company  {supra)^  and  the  question 
will  not  be  re-opened. 

The  rule  %tare  decisis  is  recognized  and  followed  in  departmental 
adjudication.     Knight  v.  Hoppin  et  al.  (18  L.  D.,  324). 

It  follows  that  auy,  and  ail  claim  or  claims  based  on  a  title  derived 
fpom  Foreman,  either  directly  or  through  intermediate  assignors,  by 
virtue  of  the  homestead  entry  and  final  certificate  of  the  said  Foreman, 
are  invalid,  and  the  ownership  of  the  lot  in  controversy  must  be  deter- 
mined on  other  lines. 

Congress,  by  an  act  approved  May  14, 1890  (20  Stat.,  109),  made 
provision  for  townsite  entries  in  the  Territory  of  Oklahoma. 

The  first  section  thereof  provides  inter  alia. 

That  so  much  of  the  public  lauds  situated  iu  the  Territory  of  Oklahoma,  uow  • 
open  to  settlement,  as  may  be  necessary  to  embrace  all  the  le^a!  subdivisions  covered 
by  actual  occupancy  for  purposes  of  trade  and  business,  not  exceeding  twelve  hun- 
dred and  eighty  acres  iu  each  case,  may  be  entered  as  a  townsite  for  the  several  use 
and  benefit  of  the  occupants  thereof,  by  three  trustees  to  be  appointed  by  the  Sec- 
retary of  the  Interior  for  that  purpose,  such  entry  to  be  made  under  the  provisions 
of  section  2387  of  the  Revised  Statutes,  ar   lear  as  may  be. 

Section  2387,  of  the  Revised  Statutes,  is  as  follows: 

Whenever  any  portion  of  the  public  lauds  have  been,  or  may  be,  settled  upon  and 
occupied  as  a  townsite,  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful  in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thereof,  and,  if  not  incorporated,  for  the  judge  of  the  county  court  for  the  county 
in  which  such  town  is  situated,  to  enter  at  the  proper  land  office,  and  at  the  mini- 
mum price,  the  land  so  settled  and  occupied,  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their  respective  interests;  the  execution  of 
which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the 
soles  thereof,  to  be  conducted  under  such  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  State  or  Territory  iu  which  the  same  may  be  situated. 

It  will  be  readily  seen  that  section  one  of  the  act  of  May  14, 1890, 
{supra)  is  substantially  a  re-enactment  of  the  section  of  the  Kevised 
Statutes  just  quoted,  the  only  difference  being  that  under  said  section 
the  entry  is  to  be  made  by  the  corporate  authorities  of  the  town,  if  it 
be  incorporated,  or,  if  not  incorporated,  by  the  county  judge  of  the 
county  in  which  such  town  is  situated.  There  is  this  further  diflference, 
that  under  said  section  of  the  Revised  Statutes,  the  execution  of  the 
trust,  as  to  the  disposal  of  lots  in  any  such  town  entered  thereunder, 
and  the  proceeds  of  the  sales  thereof,  is  to  be  conducted  under  such 
regulations  as  may  be  prescribed  by  the  legislative  authority  of  the 
State  or  Territory  in  which  the  same  may  be  situated,  while  under  the 
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townsite  law  of  Oklahoma,  above  cited,  in  the  fourth  section  thereof^ 
it  is  provided  that  all  lots  not  disposed  of,  as  thereinbefore  provided, 
shall  be  sold  under  the  direction  of  the  Secretary  of  the  Interior,  for 
benefit  of  the  municipal  government  of  any  such  town,  or  the  same,  or 
any  part  thereof  may  be  reserved  for  public  use,  as  sites  for  public 
buildings,  or  for  the  purpose  of  parks,  if  in  the  judgment  of  the  Sec- 
retary, such  reservation  would  be  for  the  public  interest. 

Both  the  Revised  Statutes  and  said  act  of  May  14, 1890,  provides 
that  the  land  entered  <^  shall  be  tor  the  several  use  and  benefit  of  the 
occupants  thereof.^' 

There  are  three  claimants  for  the  lot  in  controversy:  A.  G.  Bender, 
Henry  P.  Shimer  and  the  town  of  El  Keiio. 

Bender's  claim  and  applicatiou  for  a  deed  is  based  on  the  ground — 

That  he  entered  upon  and  occupied  and  made  valuable  improvemento  upon  said 
lot  and  has  built  and  is  maintaining  a  dwelling  house  thereon  eighteen  by  twenty- 
six  feet,  finished,  two  rooms  and  out-house;  that  he  is  the  only  occupant  and  that 
hisoccnpancy  dates  from  about  the  29th  day  of  March,  1892,  and  was  not  in  viola- 
tion of  the  rights  or  claims  of  any  other  person. 

Shimer's  claim  and  application  for  a  deed  is  based  upon  the  ground 
of— 

Undisputed  possession  of  said  lots  for  more  than  one  year  and  eight  months;  per- 
manent and  valuable  improvements  placed  thereon;  warrantee  deed  from  John  A. 
Foreman  and  wife;  certificate  and  other  paper  evidence  of  claim  duly  issued  by  the 
recognized  authority  of  said  town. 

The  claim  of  the  town  of  El  Keno  is  based  on  the  contention  tbat 
said  lot  was  not  occupied  at  the  time  the  townsite  entry  was  made,  and 
that  it  should  be  sold  for  the  benefit  of  said  town  as  provided  by  said 
section  four  of  the  act  of  May  14, 1890,  supra, 

Shimer's  claim,  so  far  as  it  is  based  on  a  deed  from  Foreman  and 
wife,  has  been  already  disposed  of,  and  the  only  question  to  determine 
is  that  of  prior  occupancy.  It  is  contended  by  Shinier  that  a  "certifi- 
cate and  other  paper  evidence  of  claim  duly  issued  by  the  recognized 
authority  of  said  town,''  issued  at  a  time  when  there  was  no  other 
claimant  for  the  lot,  must  be  accepted  as  conclusive  proof  of  prior 
occupancy,  and  that  the  issue  of  such  certificate  is  a  final  adjudication 
over  which  the  Secretary  of  the  Interior  has  no  sui)ervisory  control. 

In  a  letter  from  I.  R.  Conwell,  Acting  Commissioner,  to  H.  C.  St  Clair, 
Esq.,  chairman  of  Board  No.  3,  Hennessey,  Oklahoma,  of  date  Septem- 
ber 5, 1892  (15  L.  D.,  270),  it  was  said: 

111  order  to  be  a  beneficiary  of  a  trust  created  nnder  the  act  of  May  14, 1890,  a  party 
ninst  either  be  an  actual  occupant  of  the  townsite  at  the  date  of  entry,  or  a  con- 
structive occupant  thereof  un<ler  the  second  section  of  said  act,  which  provides— 
'  That  iu  the  execution  of  such  trust,  and  for  the  purposes  of  the  conveyance  of  title 
by  said  Trustees,  any  certilicate  or  other  paper  evidence  of  claim,  duly  issued  by  the 
authority  reco^iizcd  for  such  purpose  by  tlie  people  rcHiding  upon  any  townsite  tbe 
subject  of  entry  hereunder,  shall  bo  taken  tin  evi<lence  of  the  occupancy  by  the  holder 
thereof  of  the  lot  orbits  therein  described,  except  that  where  there  is  an  adverse 
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claim  to  said  property  sach  certifioate  shftU  only  he  prima  fade  eyidoDceof  the  claim 
of  occupancy  of  the  holder.'  In  accordance  with  this  clear  and  explicit  language  of 
the  statute  yoii  should  issue  deeds  where  the  proper  showing  is  made  that  a  certi- 
ficate, deed  or  other  paper  evidence  of  title  was  issued  by  (a  party  or  parties  where 
authority  to  issue  the  same  was  recognized  by  the  people  residing  upon  the  town- 
site),  and  in  case  of  adverse  claim  you  should  hear  and  determine  the  rights  of  the 
respective  claimants. 

This  letter  is  cited  in  support  of  the  contention  aforesaid.  It  is  a 
confused  and  misleading  statement  of  the  policy  of  the  Department  on 
the  question  of  town  lot  occupancy.  It  clearly  holds  that  the  occu. 
pancy  required  by  law  may  be  either  actual  or  constructive,  and  infer- 
entially,  that  the  holder  of  a  certificate  or  other  paper  evidence  of  claim 
duly  issued  by  the  authority  recognized  for  such  purpose  by  the  people 
residing  upon  the  townsite  on  which  the  town  is  situated,  is  a  con- 
structive occupant. 

If  constructive  occiipancy  is  all  that  is  required  under  the  law,  such 
an  occupancy  can  not  be  ousted  by  one  who  takes  actual  possession 
thereafter,  and  it  would  follow  that  the  contention  of  the  defendant  is 
sound  in  that  it  would,  under  the  facts  in  this  case,  make  him  the  first 
legal  occupant  of  the  lot  in  contest,  by  virtue  of  a  certificate  from  the 
recognized  authority  of  the  town,  and  such  constructive  occupancy,  if 
it  exists  as  a  matter  of  law,  has  never  been  abandoned. 

But  this  question  has  recently  been  fully  considered  by  the  Depart- 
ment, and  the  conclusion  reached  that  a  certificate  of  right  issued  to  a 
lot  claimant  by  the  municipal  authorities  of  a  town,  puts  an  adverse 
claimant  on  his  defense,  as  to  priority  of  occupation,  but  is  not  con- 
clusive, and,  if  shown  to  have  been  issued  without  due  basis  therefor, 
loses  all  value  as  evidence.    Ellis  v.  Sneed  (18  L.  D.,  647). 

Such  a  certificate  is  then  only  prima  facie  evidence  of  a  fact  which 
may  be  rebutted  by  competent  testimony.  The  law  expressly  makes 
the  certificate  prima  fade  evidence  only  where  there  "is''  an  adverse 
claim  to  the  lot,  the  word  "is"  implying  a  present  condition,  at  the 
time  the  case  Is  considered  by  the  townsite  board. 

What  is  the  meaning  of  the  word  occupancy  as  a  term  of  real  estate 
law,  and  who  is  an  occupant  within  the  meaning  of  the  townsite  lawf 

The  meaning  of  the  term  may  differ  very  materially,  it  seems,  in  its 
application  to  different  kinds  of  property,  according  to  the  use  which, 
from  the  nature  of  it,  it  is  commonly  designed.  "Occupied''  always 
implies  a  substantial  and  practical  use  of  a  building  for  the  purposes  for 
which  it  is  designed.  In  insurance  law,  the  terms  of  a  policy  contem- 
plate that  a  dwelling  house  is  occupied  when  human  beings  habitually 
reside  in  it,  and  unoccupied,  when  no  one  lives  or  dwells  in  it;  that 
there  be  in  the  house  the  presence  of  human  beings,  as  at  their  custom- 
ary place  of  abode,  not  absolutely  and  uninterruptedly  continuous,  but 
the  house  must  be  the  ^  place  of  usual  return  and  habitual  stoppage.' 

Within  the  meaning  of  a  tax  law,  the  owner  of  land  maybe  in  occu* 
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patioQ  of  it  by  his  tenant.    See  Anderson's  Law  Dictionary,  page  725, 
title  ^^occapy,"  and  cases  therein  cited. 

An  occupant  within  the  meaning  of  the  town-aite  law  is  one  who  Ib  a  settler  or 
resident  of  the  town  and  iahonaflde  actual  possession  of  the  lot  at  the  time  the  entry 
was  made.  One  who  has  never  been  in  actual  possession  of  a  lot  can  not,  therefore, 
be  said  to  be  an  occupant  of  it,  the  occupancy  must  be  actual  and  can  not  be  begua 
by  an  agent.  It  must  be  for  residence  or  for  business  or  use,  and  the  residence,  busi- 
ness or  use  must  be  by  the  claimants.  There  must  be  a  subjection  of  the  land  to  his 
will  and  control.  (See  American  and  English  Encyclopsedia  of  law,  title  'To  wnsites,'^ 
note  "occupant.''    Vol.  19,  page  364,  and  cases  therein  cited. 

The  aathorities,  however,  are  uniform  that  actual  settlement  is  not 
required  to  constitute  actual  possession.  ^^ Actual  possession  a^  much 
consists  of  a  present  power  and  right  of  dominion  as  an  actual  corpo- 
real presence."    Miuton  v.  Burr  (16  Cal.,  107-109). 

By  actual  possession  is  meant  a  subjection  to  the  will  and  dominion 
of  the  claimant  and  is  usually  evidenced  by  occupation,  by  a  substan- 
tial enclosure,  by  cultivation  or  by  appropriate  use,  according  to  the 
particular  locality  and  quality  of  the  property.  Coryell  v.  Cain  (16 
Cal.,  567-573). 

Actual  possession  of  land  is  the  purpose  to  enjoy  united  with  or  manifested  by, 
such  viHible  acts,  improvements,  or  enclosures  as  will  give  to  the  locator  the  abso- 
lute and  exclusive  enjoyment  of  it.    Staminger  r.  Andrews  (4  Nov.,  59-631.) 

It  is  actual  also  where  one  having  the  title  is  in  possession  of  lands  by  his  tenant, 
agent  or  steward.    Fleming  r.  Madden  (30  Iowa,  240). 

It  follows  from  these  authorities  that  there  can  be  no  such  thing  as 
constructive  occupancy  under  the  townsite  laws,  but  there  must  be  an 
actual  bodily  presence  of  the  claimant  or  some  one  for  him,  on  the  lot 
or  lots  for  which  he  seeks  to  acquire  title.  Or  a  purpose  to  enjoy 
united  with  or  manifested  by  such  visible  acts,  improvements,  or 
enclosures,  as  will  give  to  the  claimant  the  absolute  and  exclusive 
enjoyment  of  it. 

It  remains  to  apply  these  conclusions  of  law  to  the  facts  of  the  case 
at  law. 

From  the  evidence  submitted  in  behalf  of  Bender,  your  office  gleaned 
the  following  material  facts  which  statement  is  born  out  by  the  record* 

That  on  February  8,  1892,  about  10  P.  M.,  Mrs.  Sada  Montgomery 
and  a  Mrs.  Howard,  in  company  with  their  husbands,  went  to  the  lot 
in  dispute,  then  without  improvements  thereon  of  any  sort,  and  the 
men  proceeded  to  build  for  Mrs.  Montgomery  (as  is  shown)  a  ^^ fence '^ 
across  the  east  end  of  it,  said  fence  consisting  of  a  number  of  pieces  of 
scantling  driven  in  the  ground  with  a  single  string  of  scaffolding  boards^ 
slit  into  twelve  feet  lengths,  fastened  thereto;  that  no  other  work  was 
done  for  or  by  Mrs.  Montgomery,  on  the  lot  in  question  at  any  time^ 
nor  was  any  use  ever  made  by  Mrs.  Montgomery  of  said  lot;  that  some 
time  in  March,  1892,  A.  0.  Bender  bought  whatever  right  Mrs.  Mont^ 
gomery  had  in  the  premises  though  it  is  not  shown  what  consideration 
passed;  that  at  that  time  the  '^  fence  "was  still  standing  on  the  east 
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end  of  the  lot  but  after  the  sale  the  said  ^^  fence  "  was  ^^  taken  down  ^ 
and  part  of  it  removed  by  Montgomery,  of  that  remaining  Bender  used 
some  later  underpinning  his  house;  that  on  March  29^  1892,  Bender 
placed  a  house  which  he  had  built  and  moved  from  Frisco,  O.  T.,  on 
to  the  lot  in  question,  at  which  time  there  were  no  other  visible  improve- 
ments on  said  lot«  or  signs  of  actual  possession,  save  the  destroyed 
fencing  mentioned;  that  said  house  was  one  eighteen  by  twenty-six 
feet  area,  having  two  rooms,  both  plastered  and  with  brick  flue,  being 
intended  and  used  as  a  dwelling  house;  that  Bender  staid  on  said  lot 
for  some  time  after  he  put  his  house  there,  and  then,  about  a  mouth 
afterwards,  rented  it  to  one  Jackson;  that  at  the  date  of  trial  said 
house  was  unreuted,  and  no  one  was  living  on  said  lot.  Claimant 
Bwears  that  his  object  in  making  '^improvements''  on  the  lot  in  ques- 
tion was  to  thereby  acquire  title  thereto;  that  he  is  a  farmer  and 
resides  on  the  SW.  i  of  Sec.  27,  in  El  Bono  Township.  He  is  not  a 
resident  of  the  townsite  of  El  Reno. 

In  behalf  of  Shimer  it  appears  that  on  the  29th  of  February,  1892? 
he  had  the  lot  in  controversy,  together  with  lot  18,  enclosed  by  a  two- 
strand  wire  and  post  fence — posts  being  eight  feet  apart — ^he  being 
present  when  the  work  was  done;  that  at  the  time  said  fence  was  built 
the  Montgomery  ^^ fence''  on  the  east  end  of  lot  17  was  standing  and 
was  not  removed ;  that  on  the  night  of  February  29, 1892,  the  post  and 
wire  fence  built  that  day  was  destroyed,  the  posts  removed,  and  posts 
and  wire  cast  into  the  streets  and  on  the  adjoining  lots;  that  the  said 
fence  was  destroyed  by  unknown  parties,  there  being  no  evidence  on 
this  point,  except  hearsay  evidence  to  the  effect  that  said  fence  was 
removed  by  a  man  and  a  woman. 

It  appears  further  that  prior  to  February  29, 1892,  there  were  no  visi- 
ble improvements  on  lot  17,  except  the  Montgomery  "fence,"  nor  did 
Shimer  himself  ever  go  upon  said  lot  and  assert  such  claim  thereto  by 
placing  any  improvements  thereon;  ^^ never  occupied  the  premises,  only 
long  enough  to  put  the  fence  there." 

In  the  light  of  the  authorities  cited,  I  am  of  opinion  that  the  first 
occupancy  of  thelot  in  controversy  was  initiated  by  Shimer  February'  29, 
1892,  the  date  he  had  said  lot  enclosed  with  a  wire  fence.  The  "fence" 
built  by  Mrs.  Montgomery  was  not  of  such  a  character  as  to  indicate 
good  faith  in  a  present  intention  to  occupy  or  an  ultimate  design  to 
improve  said  property.  Nor  can  it  be  said  that  it  was  such  an  improve- 
ment as  would  operate  as  notice  to  others  of  a  prior  claim.  When 
Shimer  enclosed  the  lot  it  was  not  in  violation  of  the  legal  or  equitable 
claim  of  Mrs.  Montgomery,  or  any  other  person,  and  I  am  of  opinion 
that  such  enclosure  was  a  legal  occupancy  within  the  meaning  of  the 
townsite  laws. 

As  has  been  seen,  actual  possession  may  be  evidenced  by  a  subs^iin- 
tial  enclosure,  and  actual  possession  is  all  that  is  necessary  to  consti- 
tute occupancy,  so  fEur  as  the  word  relates  to  the  issue  here  involved. 

1801— VOL  19 ^24 
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It  appears,  however,  that  said  fence  was  torn  dowu  and  removed  the 
night  of  the  same  day  that  it  was  built,  and  that  the  same  was  never 
rebuilt,  nor  was  there  ever  any  eifort  on  the  part  of  Shimer  to  rebuild 
the  same,  nor  was  there  any  evidence  of  occupany  thereon  on  March 
29, 1892,  when  Bender  moved  his  hou^e  on  it.  Shimer's  occupancy  may 
be  said  to  have  been  abandoned.  It  is  true  that  his  fence  was  removed 
by  force  in  the  night  time,  and  in  violation  of  his  rights  and  the  law, 
but  he  to  whom  title  to  property  vests  in  occupancy,  and  who  elects  to 
rely  on  such  frail  evidence  as  was  relied  on  in  this  case,  must  use  due 
diligence  to  keep  up  such  evidence,  which  cannot  be  said  to  have  been 
done  in  this  case. 

It  does  not  appear  that  Bender  knew  the  lot  had  ever  been  fenced, 
or  that  the  fence  had  been  removed.  That  he  knew  as  a  matter  of  fact 
of  Shimer's  claim  on  the  property  may  or  may  not  be  true;  in  either 
event,  there  being  no  such  legal  evidences  visible,  as  required  by  law, 
the  lot  was  vacant,  and  he  had  a  right  to  and  did  establish  a  legal  occu- 
pancy thereof. 

It  appearing  that  Shimer  in  good  faith  purchased  this  lot  from  the 
recognized  authorities  of  the  town,  and  that  he  was  not  in  any  moral 
sense  a  party  to  Foreman's  fraud  against  the  government,  the  equities 
of  the  case  are  with  him;  but  there  is  no  escape  from  the  plain  terms 
of  the  statute. 

Shimer  was  not  an  occupant,  and  Bender  was  an  occupant,  of  the  lot 
in  controversy  at  the  time  it  was  entered  by  the  townsite  board  ^^for 
the  use  and  benefit  of  the  occupants  thereof."  The  contention  that 
Bender  was  a  trespasser  when  he  moved  his  home  on  the  lot,  and  that 
such  act  was  not  and  could  not  have  been  the  initiation  of  a  claim  against 
the  government,  is,  under  the  peculiar  circumstances  of  this  case,  imma- 
terial. 

Admitting  that  a  settlement  or  occupation  of  land  covered  by  a  home, 
stead  entry  confers  no  right  so  long  as  the  entry  remains  uncanceled 
and  that  no  right  could  have  thereby  been  initiated  against  the  govern- 
ment which  the  Department  is  bound  to  respect,  still,  it  is  the  well  set 
tied  ruling  of  this  Department  that  a  settlement  on  laud  covered  by  an 
entry  takes  effect  eo  instanti  on  the  cancellation  of  the  same,  and  in  the 
case  at  bar,  Bender's  settlement  took  effect  on  the  cancellation  of  the 
Foreman  entry  and  was,  therefore,  before  the  townsite  entry  was  made, 
and  his  occupation  was  a  legitimate  one  at  the  date  of  the  said  townsite 
entry,  and  he  is,  therefore  under  the  law  entitled  to  a  deed. 

It  is  so  held.    The  decision  appealed  from  is  affirmed. 
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▲I>I>ITIONAL  HOMRSTBAD  ENTBY— ACT  OF  MAUC;H  «,  1889. 

HAGLEB  V.  Pabbish. 

The  ri£^ht  to  make  an  additional  homestead  entry  nndor  the  act  of  Murch  2, 1889, 
can  not  be  exercised  in  the  presence  of  an  intervening  adverse  claim  arising 
through  the  negligence  of  the  homesteader  to  assert  his  additional  right  within 
the  statutory  period.  • 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  November 
[3.  I,  H.)  30^  1894.  (J.  L.) 

I  have  considered  the  appeal  of  Solomon  W.  Hagler  from  your  office 
decision  of  December  30, 1892,  in  the  case  of  Solomon  W.  Hagler  t?.  Eli 
H.  Parrish,  reversing  the  decision  of  the  local  officers,  and  dismissing 
H Hurler's  contest  against  Parrish's  homestead  entry. 

The  land  involved  is  the  SW.  J  of  the  SB.  J  of  Sec.  31,  T,  14  S,, 
R.  5  W.,  Huntsville  land  district,  Alabama. 

On  November  17,  1891,  Parrish  made  homestead  entry  No.  21,966 

for  the  S.  i  of  the  SE.  J  of  said  Sec.  31. 
On  January  30, 1892,  Hagler  filed  an  affidavit  of  contest  in  which  he 

alleged : 

That  he  is  well  acquainted  with  the  tract  of  land  emhraced  in  Parrish 'a  homestead 
entry  and  knows  thepresaiit  condition  of  the  same;  also  that  the  said  Eli  H.  Parrish 
never  did  live  or  make  any  improvements  and  that  he,  Solomon  W.  Hagler,  has  a 
prior  and  better  right  to  homestead  said  land  as  he  has  improvements  on  said  laud, 
and  haa  tried  to  homestead  the  8VV.  i  of  the  S£.  i  of  Sec.  31,  T.  14  S.,  R.  5  W.,  the  part 
he  claims. 

A  hearing  was  had  on  May  25, 1892,  on  testimony  taken  on  May  23 
and  24,  1892,  at  Jasper,  before  John  B.  Shields,  judge  of  probate  for 
Walker  county,  Alabama,  in  the  presence  of  both  parties  and  their 
attorneys. 

On  June  28, 1892,  the  local  officers  rendered  their  joint  decision 
recommending  that  Parrish's  homestead  entry  be  canceled  as  to  the 
SW.  ^  of  the  SE.  ^  of  said  Sec.  31,  and  that  preference  right  to  enter  the 
same  be  awarded  to  Hagler.    And  Parrish  appealed  to  your  ofSce. 

On  December  30, 1892,  your  office  reversed  the  decision  of  the  locai 
officers,  and  Hagler  appealed  to  this  Department. 

In  this  case  there  is  no  dispute  about  the  &Mits.  In  the  year  1866, 
Hagler,  a  freedman,  settled  upon  the  quarter-quarter  section  in  con- 
test. He  first  occupied  a  house  that  had  been  built  by  a  former  settler. 
Afterwards  he  built  another  house  about  one  hundred  yards  north-east 
of  the  other.  His  improvements  consist  of  a  dwelling-house  containing 
three  rooms,  a  blacksmith  shop,  a  well,  a  horse  lot,  an  orchard,  and 
five  or  six  acres  of  cleared  land  which  he  has  cultivated  for  more  than 
twenty  years.  On  March  16, 1868,  he  made  homestead  entry  of  the 
SW.  J  of  the  NB.  J  and  the  NW.  i  of  the  SE.  i  of  said  section  31, 
believing  that  the  last  named  forty- acre  tract  included  his  improve- 
ments aforesaid.    He  made  final  proof  in  the  year  1874  and  on  June  15, 
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1876,  he  received  a  patent  for  the  two  forty-acre  tracts  described  in 
his  entry;  still  believing  that  his  patent  included  the  tract  on  which 
all  his  improvements  (except  a  part  of  his  orchard)  were,  and  on  which 
he  had  constantly  resided  since  1866,  and  has  resided  ever  since. 

In  January,  1892,  Parrish  caused  his  homestead  to  be  surveyed  and 
the  lines  fixed;  and  then  for  the  first  time  it  was  ascertained  that 
Hagler's  improvements  were  not  on  his  patented  land,  but  on  the  west 
half  of  Parrish's  homestead ;  and  Hagler  initiated  his  contest. 

After  April  23, 1884,  the  tract  in  contest  was  withdrawn  from  entry 
in  accordance  with  the  act  of  Congress  of  that  date  granting  lands  to 
the  State  of  Alabama  for  university  purposes  (23  Stat.,  12).  On  March 
6, 1889,  it  was  restored  and  made  subject  to  entry,  upon  cancellation  of 
the  State's  selection.  During  that  period  of  nearly  five  years,  Hagler 
made  several  fruitless  efforts  to  make  additional  entry  of  said  forty- 
acre  tract,  believing  that  part  of  his  orchard  was  included  therein. 

The  act  of  March  2, 1889  (25  Stat.,  854),  authorized  Hagler,  who  had 
exhausted  his  nomestead  right  in  the  year  1875,  to  enter  other  and 
additional  land;  and  under  the  act  of  May  14,  1880  (21  Stat,  140), 
he  had  the  right  to  file  his  homestead  application  for  the  forty-acre  tract 
in  contest,  within  ninety  days  after  March  6, 1889,  or  before  the  inita- 
tion  of  an  adverse  entry.  For  more  than  two  years  and  eight  months 
before  Parrish  made  his  entry,  Hagler  failed  and  neglected  to  file  his 
application.  He  has  lost  the  right  and  privilege  offered  him  by  Con* 
gress,  by  his  own  procrastination  and  negligence.  His  contest  must 
be  dismissed. 

Therefore  your  office  decision  is  afiirmed. 


PUBL.IC   8ITBVEY-<X>NTRACT— APPROPRIATION. 

Opinion. 

All  oontraot  liabilities  for  public  surveys  are  legitimately  payable  only  oat  of  the 
appTopriatioD^  or  the  unexpended  portion  thereoi^  made  for  the  serrioe  of  the 
fiscal  year  during  which  the  contract  was  signed  by  the  contracting  parties, 
unaffected  by  any  extension  of  time  for  the  completion  of  the  work,  or  the  date  of 
approTal,  so  long  as  the  obligation  imposed  constitutes  a  lawful  claim  against  the 
government,  and  the  work  is  completed  during  the  life  of  the  appropriation. 

Secretary  Smith  to  the  Secretary  of  the  Treasury^  November  ^,  1894. 
(J.  I.  HO  (W.  M.  B.) 

I  have  the  honor  to  transmit  herewith  a  letter  from  the  Oommissioner 
of  the  General  Land  OfQce  of  date  May  24, 1894,  calling  the  attention 
of  this  Department  to  certain  rulings  of  the  First  Comptroller  of  the 
Treasury  Department,  therein  related  (as  evidenced  by  various  office 
letters  of  said  Comptroller  herewith  transmitted),  respecting  the 
exx)enditure — ^under  varying  circumstances  and  conditions — of  annual 
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appropriations,  and  the  unexpended  balances  thereof,  made  by  Con- 
gress to  meet  the  requirements  of  the  service  of  public  surveys. 
The  decisions  of  the  Comptroller's  office  of  which  the  Commissioner 

complains  and  takes  issue — ^properly  formulated — are  as  follows : 

1.  That  where  work  is  performed  or  completed  under  a  surveying 

contract,  the  liabilities  accruing  thereunder  are  properly  payable  from 
the  appropriation  made  for  the  use  of  the  fiscal  year  during  which  the 
work  is  actually  done,  instead  of  from  that  made  for  the  service  of  the 
fiscal  year  during  which  such  contract  is  awarded. 

2.  That  where  a  contract  is  signed  and  properly  executed  in  all 
resx>ects  by  the  United  States  Sui*veyor  General,  representing  the  gov- 
ernment, and  a  United  States  Deputy  Surveyor,  during  one  fiscal  year, 
and  the  approval  of  such  contract  by  the  Commissioner  of  the  General 
Land  Office  is  given  in  the  fiscal  year  following^  that,  in  such  case, 
liabilities  thereunder  are  properly  chargeable  to  the  appropriation 
made  for  the  fiscal  year  during  which  the  approval  was  given,  and  not 
from  that  of  the  former  year. 

3.  That  where  work  embraced  in  a  contract  has  been  completed 
under  an  extension  of  time  granted  after  the  expiration  of  the  period 
stipulated  therein  for  its  execution,  that  such  extension  forms  a  new 
contract,  and  thereby  being  a  new  contract,  the  expenses  arising  there- 
under must  be  paid  from  the  appropriation  made  for  the  fiscal  year  dur- 
ing which  the  extension  was  granted,  instead  of  that  for  year  contract 
was  awarded. 

The  Commissioner  in  his  said  letter  of  May  24, 1894,  referring  to,  and 
commenting  upon  the  above  stated  rulings,  says — 

I  have  the  honor  to  state  that  the  new  and  forced  construotion  of  existing  law 
therein  set  forth  will,  if  coiitinned  completely  OYerthrow  the  nsages  and  practices 
of  this  office  with  reference  to  puhlic  surveys,  and  award  of  contracts  therefor, 
which  have  been  in  operation  for  many  years  past;  in  fact,  since  the  system  of  pnblio 
surreys  were  first  introduced. 

Prior  to  the  incumbency  of  the  office  of  First  Comptroller  by  the  lat«  incninbent 
(A.  C.  Mathews),  during  the  preceding  administration,  no  technical  questioiiH  of  the 
character  therein  set  forth  were  ever  raised,  and  all  of  the  accounts  submitted  by 
this  office  were  promptly  adjusted  without  the  continued  friction  which  has  since 
been  the  almost  universal  rule. 

Gtormain  to  and  regulating  the  expenditure  of  balances  of  all  annual 
appropriations  is  a  provision  contained  in  section  5,  of  the  act  of  July  12, 
1870  (16  Stat.,  251).  This  section,  which  is  embodied  without  material 
change  in  section  3690,  Revised  Statutes,  is  in  words  as  follows — 

All  balances  of  appropriations  contained  in  the  annual  appropriation  bills  and 
made  specifically  for  the  service  of  any  fiscal  year,  and  remaining  unexpended  at  the 
expiration  of  such  fiscal  year  shall  only  be  applied  to  the  payment  of  expenses 
properly  incurred  during  that  year,  or  to  the  fulfillment  of  contracts  properly  made 
within  that  year,  and  such  balances  not  needed  for  the  said  purposes  shall  be  carried 
to  the  surplus  fund.  This  section,  however,  shall  not  apply  to  appzopiiAtions  known 
aa  permanent  or  indefinite  appropriations. 
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Congress,  by  provision  contained  in  section  5,  of  the  act  of  Jnne  20, 
1874  (18  Stat.,  110),  prescribed  the  length  of  time  in  which  balances  of 
appropriations  designated  in  section  5,  of  the  act  of  July  12, 1870,  could 
be  used,  thus  creating  a  uniform  and  definite  rule  in  relation  thereto* 
whereby  balances  of  appropriations  of  the  different  classes — save  those 
excepted — after  remaining  upon  the  books  of  the  Treasury  Department 
for  two  fiscal  years  were  to  be  carried  to  the  surplus  fund  and  covered 
into  the  Treasury. 

In  the  covering  in  process  prescribed  by  provision  of  said  act  of  June 
20, 1874,  is  included  all  annual  appropriations  (the  class  under  consid- 
eration), the  balances  of  which  could  be  used  during  the  length  of  time 
named  in  the  act  mentioned  for  the  payment  of  obligations  incurred 
under  contract  stipulations,  where  such  contract  was  made  daring  the 
fiscal  year  for  the  use  of  which  the  appropriation  was  intended. 

Comptroller  Lawrence,  in  the  James  case  (1  Lawrence,  2nd  Ed.,  p. 
381),  in  passing  upon  the  use  of  that  class  of  appropriations,  laid  down 
the  following  rule — 

Wbeu,  iu  an  anuual  appropriation  act,  money  is  appropriated  for  officia*,  quan 
official,  or  personal  services,  it  can  as  a  general  rule  be  paid  therefor  only  wlicn  ren- 
dered within  the  year.  (Wood's  Case  Ante  1.)  Under  the  appropriations  in  such 
acts  making  compensation  for  the  performance  of  work  under  contracts,  the  money 
appropriated  can  generally  be  paid  for  work  done  daring  the  year;  or,  to  the  fulfill- 
ment of  contracts  properly  made  during  the  year,  and  to  be  ( ompleted  within  two 
years  thereafter. 

The  distinction  drawn  respecting  the  use  of  annual  appropriations  for 
payment  of  services  of  a  personal  or  official  natnre  (the  character  of  those 
for  which  payment  was  claimed  in  the  Wood's  case),  or,  on  the  other 
hand,  for  work  done  under  contract,  is  very  clear;  a  different  rule  obtain- 
ing respecting  the  use  of  those  appropriations,  or  their  balances,  for  tlie 
payment  of  liabilities  incident  to  such  services  and  those  accruing  under 
contract.  By  the  word  contract  used  in  this  connection,  and  in  contem- 
plation of  law — is  meant  a  written  contract.  The  reason  and  usefulness 
of  such  a  rule  is  too  obvious  to  require  any  explanation  for  the  informa- 
tion of  those  who  are  familiar  with  the  doctrine  applicable  to  the  exi)end- 
itureof  appropriations  of  the  various  classes  for  theobjectls  and  purposes 
designated  by  Congress. 

In  giving  expression  to  his  view  (Synop.  Opin.,  Treas'y  Department, 
p.  143),  respecting  the  use  of  the  class  of  api)ropriations  known  as  annual 
for  the  payment  of  accrued  claims  presented  for  payment  within  the 
time  contemplated  by  provision  of  section  6  of  the  a<it  of  June  20, 1874, 
Secretary  Sherman,  on  April  20,  1877,  held  that — 

This  section  was  adopted,  after  the  fullest  consideration  hy  Congress,  expressly  to 
cut  off  the  payment  of  aocraed  claims,  hy  covering  into  the  Treasury,  after  two 
years,  the  balances  of  the  appropriatious  from  which  they  might  have  been  paid. 
The  plain  purposes  of  this  act  was  to  confine  the  officers  of  the  govenmieut  to  the 
allowance  and  payment  of  liabilities  mihin  three  fiscal  yearn.  During  that  pcrio<l 
the  appropriation  was  available,  and  not  afterwards. 
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Attorney  General  Gushing  (7  Op.,  p.  3),  on  the  9th  of  October,  1854, 
in  giving  his  opinion  upon  the  unexpended  balances  of  appropriations, 
held— 

that,  as  a  general  rule,  wheie  a  contract  or  otli«r  claim  of  the  goyemment  is  ft 
coutinuons  one,  and  still  current,  then  the  balance  of  appropriations  made  for  one 
year  for  such  senrice  laps  over  in  the  following  year,  and  is  ooutinuonsly  applicable 
to  the  same  object.  No  room  for  controversy  on  the  point  can  exist  unless  by  the 
lapse  of  time  the  balance  be  alleged  to  belong  to  the  surplus  fund  in  the  Treasury. 

Attorney  General  Akerman,  on  July  27, 1887  (13  Op.,  p.  289),  in  con- 
struing sections  5,  6  and  7  of  the  act  of  July  12,  1870,  gave  utterance 
to  the  following — 

I  am  of  the  opinion  that  balances  of  appropriations  made  for  the  fiscal  year  1869-70 
of  any  description,  even  if  contained  in  annual  appropriation  bills,  and  made 
Bpecifically  for  that  fiscal  year,  may  be  applied  to  the  service  of  the  year  1870-71,  so 
far  as,  first,  to  pay  in  the  current  year  expenses  properly  incurred  in  the  former 
year,  even  if  the  contracts  be  not  performed  until  within  the  latter  or  current  year. 
This  is  plainly  allowed  (by  express  exception  to  prohibitions)  in  the  very  terms  of 
section  5. 

The  above  opinion  was  rendered  in  a  case  involving  the  question  of 
payment  from  the  balance  of  an  annual  appro])riation  made  specifically 
lor  the  service  of  a  former  fiscal  year  where  work  under  contract  was 
not  completed  until  during  a  fiscal  year  subsequent  to  that  for  the 
service  of  which  the  appropriation  was  made. 

Passing  upon  a  similar  question  Attorney-General  Williams  on  July 
13, 1872  (U  Op.,  p.  68),  held— 

Ihat  under  the  fifth  section  of  the  act  of  July  12,  1870  (16  Stat.,  p.  251),  it  (nn 
annual  appropriation  made  specifically  for  the  service  of  a  desiguated  fiscal  year) 
cau  only  be  applied  to  the  payment  of  expenses  properly  incurred  during  that  year, 
or  to  the  fulfillment  of  contracts  properly  made  within  that  year. 

In  a  matter  involving  the  use  of  balances  of  general  appropriations 
for  a  specific  service  under  a  continuous  contract,  Attorney-Geueial 
Garland,  in  his  opinion  (18  Op.,  p.  569),  quotes  with  approval  the 
extracts  above  made  from  the  opinions  of  Attorneys-General  Gushing 
and  Akerman,  as  containing  a  proper  construction  of  the  law  upon  the 
subject.  In  concluding  that  opinion  he  asserts  that  balances  of  such 
appropriations  can  be  used  for  the  period  stated  in  those  opinions  ^^  in 
the  discharge  of  the  obligations  imposed  by  a  lawful  continuous  cou- 
tracf  He,  however,  does  not  say  that  they  cannot  be  used  for  the 
same  length  of  time  for  the  liquidation  of  expenses  under  a  contract 
which  is  not  continuous. 

In  this  connection  it  might  be  well  to  refer  to  tlie  ruling  of 
Comptroller  Lawrence  upon  this  particular  branch  of  the  question  (11 
Lawrence,  2nd  Ed.,  p.  248),  holding  that — 

There  is  a  class  of  appropriations  denominated  annual,  which  are  of  a  continuing 
nature;  or  rather,  where  the  supplies  or  services  appropriated  for,  have  a  future 
oontinaiDg  value  and  purpose,  and  a  contract  is  made  in  the  fiscal  year  for  which  the 
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appropriation  is  mado,  the  contrnct  may  he  extended  even  after  that  year,  and  the 
snpplies  or  bervices  i^irnisbed  or  rendered  in  purenanoe  thereof  may  be  paid  for  at 
any  time  within  the  two  years  limited  by  the  act  of  Jane  20, 1874  (18  Stat.,  110), 
after  such  fiscal  year. 

A  service  which  extends  through  nmny  yearSi  with  an  indefinite 
limit  as  to  the  time  respecting  its  completion,  must  be  regarded  as  a 
continuous  one.  Of  such  a  nature,  undoubtedly,  is  the  service  embrac- 
ing the  system  of  public  surveys,  for  as  early  as  September  4, 1841  (5 
Stat.,  Sec.  6,  p.  454),  it  was  provided  that  not  less  than  $150,000  should 
be  appropriated  annually  (with  proviso  in  Sec.  5,  idem),  that  said  act 
should  continue  and  be  in  tbrce  until  otherwise  provided  by  law  for 
defraying  the  expenses  incident  to  that  service.  The  very  terms  of 
that  act  show  that  the  provision  was  intended  for  a  service  which  was 
considered — and  necessarily  was— of  a  lengthy  and  indefinite  duration, 
and  consequently  continuous. 

The  expense  of  that  service  since  that  time  to  the  present  has  been 
paid  for  out  of  annual  appropriations,  varying  in  amount  from  year  to 
year,  as  the  requirements  of  the  service  seemed  to  demand,  and  any 
contract  made  for  the  completion  of  any  part  of  that  service,  cannot 
be  regarded  otherwise  than  a  continuous  one  until  the  execution  of  the 
work  therein  stipulated  for  is  fully  completed. 

The  term  continuous — used  in  connection  with  a  service  or  a  con- 
tract— is  too  comprehensive  and  indefinite  to  determine  the  precise 
length  of  time  during  which  available  balances  of  appropriations  may 
be  used  therefor.  Attorneys-General  Akerman  and  Williams  and  Sec- 
retary Sherman  who  rendered  their  opinions  subsequent  to  the  passage 
of  the  act  of  July  12, 1870,  made  no  such  distinction.  The  opinion  of 
Attorney-General  Gushing  was  rendered  prior  to  the  passage  of  that 
act.  Attorney-General  Garland  incorporated  into  his  opinion  the 
general  rule  laid  down  by  both  Gushing  and  Akerman.  Contracts  made 
for  the  public  surveys  can  be  brought  within  either  rule. 

After  the  passage  of  the  acts  of  July  12,  1870,  and  June  20,  1874,  it 
was  no  longer  necessary  to  have  referenC/e  to  any  continuous  nature 
which  a  service  or  a  contract  might  or  might  not  have  in  deterniining 
the  period  during  which  an  appropriation,  or  any  part  thereof,  could 
be  used  for  the  payment  of  liabilities  thereunder. 

Under  the  provisions  of  those  acts,  so  long  as  a  contract  was  awarded 
during  the  fiscal  year  for  the  service  of  which  the  appropriation  was 
made,  Congressional  declaration  is  clear  in  this, — that  balances  of  such 
appropriations  endure  to  the  payment  of  liabilities  thereunder,  unaf- 
fected by  work  under  contract  being  completed  subsequent  to  the  fiscal 
year  for  which  the  appropriation  was  intended  and  the  contract  exe- 
cuted, provided  the  work  be  completed  during  the  life  of  the  appro- 
l^riation. 

Eeferring  to  the  ruling  made  by  Comptroller  Mathews  in  his  letters 
to  the  Commissioner  of  the  General  Land  Office  of  March  7,  and  April 
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30, 1892,  adjusting  the  account  of  Frank  S.  Peck  (holding,  inter  alia^ 
that  payment  shoold  be  made  from  the  appropriation  made  for  the  use 
of  the  fiscal  year  during  which  the  work  was  actually  completed),  the 
present  Comptroller  in  his  letter  of  May  8, 1894,  states  that — 

The  rale  seems  to  hare  been  weU  laid  down  by  SecTetary  Lamar,  in  the  Baker  case  (4 
Land  Dec.,  451).  The  principles  in  that  case,  In  my  opinion^  conform  to  the  law  as 
contained  in  section  3690,  B.  8.,  as  construed  by  the  Attorneys-General  in  13  Opin., 
A.  G.  289,  and  18  Opin.,  A,  G.,  569. 

Balings  contained  in  opinions  of  Attorneys-General  referred  to  above 
do  not  sustain  the  position  of  the  Comptroller,  nor  do  they  interpret 
provision  of  section  3690,  Revised  Statutes  as  it  appears  to  be  uuder- 
stood  by  him. 

The  ruling  evidently  referred  to  in  the  Baker  case  is  contained  in 
the  italicized  words  (not  so  emphasized  in  the  original)  of  the  extract 
from  said  decision  quoted  below,  to  wit : 

The  failure  to  complete  the  work  within  the  time  epecifted  in  the  contract  does  not  author- 
ize you  to  approve  and  certify  the  account  for  the  amount  properly  due  thereon. 
Such  failure  does  not  impair  its  validity,  except  that  payment  ean  not  it  claimed  from 
the  appropriations  for  surveys  for  that  year. 

The  rale  thus  laid  down  above  is  identical  with  the  decision  of  the 
Comptroller  on  the  same  point.  Such  a  ruling  can  not  be  accepted  as 
correct  in  the  light  of  the  authorities  hereinbefore  cited.  It  is  clearly 
in  contravention  to  a  long  line  of  decisions — unbroken  by  a  single 
adverse  ruliDg  in  accord  with  the  spirit  and  letter  of  the  law. 

The  question  as  to  what  appropriation  payment  should  be  made  from, 
for  services  actually  completed  after  the  expiration  of  the  fiscal  year 
in  which  said  contraeta  were  made,  was  not  involved  in  the  Baker 
case;  hence  any  expression  upon  this  question  in  the  decision  of  Sec- 
retary Lamar  was  mere  dictum.  The  sole  question  involved  in  that 
case  was  as  to  the  rate  of  payment  that  should  be  allowed  for  work 
completed  after  the  fiscal  year  in  which  the  contract  was  made,  and 
after  the  expiration  of  the  time  limited  by  the  contract,  and  where  the 
time  had  not  been  extended  by  the  Commissioner. 

In  a  decision  rendered  by  this  Department,  reported  in  18  L.  D.,  195, 
the  Baker  case  was  referred  to  and  considered;  and  it  was  held  that 
the  balance  of  any  apportionment  of  an  annual  appropriation  made 
specifically  for  the  services  of  a  fiscal  year  for  the  survey  of  the  public 
lands  can  be  used  in  paying  the  expenses  of  a  survey  completed  during 
a  subsequent  year,  provided  such  payment  be  for  the  discharge  of 
habilities  incurred  in  the  fulfillment  of  a  contract,  properly  made,  dur- 
ing the  fiscal  year  for  which  such  appropriation  was  made,  even  if  the 
work  under  the  contract  be  completed  after  the  expiration  of  the  period 
specified  therein. 

More  copious  extracts  ^m  the  opinions  of  the  Attorneys-General 
have  been  made  and  commented  upon  than  might  be  deemed  necessary 
for  a  proper  understanding  of  the  question  under  consideration,  but 
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the  Oomptroller  refers  to  and  relies  upon  some  of  these  same  opinions 
to  sastain  the  position  taken  by  him,  and  the  quoted  extracts  are 
employed  for  the  purpose  of  showing  that  they  are  not  in  harmony 
with,  bat  adverse  to  his  office  rnlings. 

I  do  not  think  the  Comptroller  is  sustained  by  legislative  intent,  nor 
by  the  usage  of  his  office  prior  to  the  incumbency  thereof  by  A.  (J. 
Mathews,  in  his  contention  that — where  a  contract  is  signed  and  in  all 
other  respects  completed  (save  the  approval  of  the  Commissioner)  dur- 
ing  one  fiscal  year,  and  the  same  is  not  approved  by  said  Commissioner 
until  within  a  subsequent  fiscal  year,  that,  under  sucb  condition,  pay- 
ment of  liabilities  thereunder  can  only  be  made  from  the  appropriation 
intended  for  the  service  of  the  fiscal  year  during  which  such  approval 
was  giv^n,  instead  of  the  former  year;  and  also  in  his  ruling  tbat, — 
where  work  is  completed  under  an  extension  of  the  time  named  in  a 
contract  for  its  performance — when  such  extension  is  made  after  the 
expiration  of  the  period  so  stipulated  for  its  completion — that,  in  such 
event,  the  extension  forms  a  new  contract,  with  liabilities  arising  there- 
under payable  from  the  appropriation  for  the  fiscal  year  during  which 
said  extension  was  allowed,  and  not  from  that  made  for  the  year  dur- 
ing  which  the  contract  was  awarded  by  the  surveyor-general. 

There  is  no  authority  in  law  for  the  rules  laid  down  above,  and  the 
observance  of  a  uniform  practice,  directly  opposed  thereto,  existed  so 
long  in  the  Treasury  Department  and  the  General  Land  Office  prior  to 
the  decisions  complained  of  by  the  Commissioner,  that  the  practice 
ripened  into  a  well  recognized  usage. 

The  authority  for  the  Comptroller's  statement  that  a  contract  is  not 
a  completed  contract,  until  approved  by  the  Commissioner,  is  to  be 
found  in  section  2398,  Revised  Statutes.  Though  these  contracts  are 
awarded  in  obedience  to  instructions  from  the  Commissioner,  still  the 
work  designated  therein  cannot  be  commenced  or  completed  under  the 
same — so  as  to  create  a  valid  claim  against  the  government — without 
his  approval.  There  are  several  good  reasons  for  the  law  and  the  rule 
established  thereunder,  which  are  not  necessary  to  be  given  here.  For 
many  years  it  has  been  the  uniform  practice  of  the  General  Land  Office 
not  to  affix  any  date  to  the  approval  of  a  contract,  and  when,  as  a 
mere  formality,  a  date  was  attached  thereto,  said  approval,  notwith- 
standing, related  back  (as  formerly)  to  the  date  the  agreement  was 
signed  by  the  contracting  parties,  which  said  date  has  always  been 
considered  as  the  true  and  lawful  date  of  the  contract. 

Regarding  an  extension  of  the  time  specified  in  a  contract  for  its 
full  and  proper  execution — whether  made  ^nor  to  or  after  the  expira- 
tion of  the  period  limited  therefor — it  may  be  safely  stated  that  any 
such  extension  does  not  constitute  a  new  contract  when  time  is  not 
considered  of  the  essence  of  the  agreement;  and  it  is  only  where  the 
parties  intended  to  make  time  an  essential  element  of  the  agreement 
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that  it  will  be  deemed  of  the  essence  of  the  contract.    (A.  and  E. 
Encyp.  of  Law,  p.  916,  note,  Par.  3.) 

Though  it  be  the  custom  to  specify  the  time  within  which  the  work 
under  survejing  contracts  should  be  completed,  the  rule  is,  however, 
respecting  contracts  generally,  ^Hhat  the  agreement  of  the  parties 
themselves  upon  a  certain  time is  not  conclusive  evi- 
dence that  it  belonged  to  the  essence  of  the  contract."  (Parsons  on 
Contracts,  2  Vol.,  2nd  Ed.,  p.  642.) 

•As  stated  by  the  Commissioner  (in  his  letter  herewith)  in  the  adjust- 
ment of  surveying  accounts  by  his  oifice,  and  settlement  of  the  same 
by  office  of  the  Comptroller,  during  the  long  period  prior  to  the  pre- 
ceding administration,  no  particular  reference  was  had  to  the  time  of 
completing  the  work  under  contract  for  the  purpose  of  determiuing 
from  what  appropriation  the  liabilities  incident  thereto  were  legiti- 
mately payable. 

Nor  has  a  failure  to  perform  the  work  designated  in  these  contracts, 
within  the  time  specified,  been  held  to  invalidate  the  same,  or  in  a  way 
to  affect  the  right  of  the  contracting  deputy  to  compensation,  so  long 
as  the  right  to  such  compensation  constituted  a  lawful  claim  against 
the  government  in  other  respects.  Thus  it  api)ears  that  time  has  not 
been  (in  the  practice  of  the  departments)  considered  of  the  essence  of 
these  contracts,  and  that  the  extension  of  the  same  for  their  comple- 
tion, under  conditions  stated,  cannot — ^in  the  absence  of  any  change  in 
the  essential  conditions  therein — ^be  deeme<l  as  constituting  a  new 
contract,  with  a  different  source  of  payment  from  that  specified  in  the 
contract,  or  intended  by  law. 

In  directing  the  award  of  a  contract  the  Commissioner  must  neces- 
sarily observe  restrictive  provision  of  section  3679,  Kevised  Statutes, 
in  the  following  words — 

No  department  of  the  goyernment  shall  expend  in  any  one  fiscal  year  any  sum  in 
excess  of  appropriation  by  Congress  for  that  fiscal  year. 

The  award  of  a  contract  by  any  department  of  the  government 
whereby  such  a  charge  is  made  against  any  appropriation  as  to  neces- 
sitate tlie  disbursement,  at  a  future  time,  of  a  portion  thereof,  is 
considered  witliin  the  intent  of  provision  of  the  above  section  an 
exi)enditure  of  the  appropriation  to  that  extent,  and  if  there  should 
be  any  doubt  of  the  correctness  of  the  proposition  that  the  liabilities 
under  such  contract  were  not  intended  to  be  paid  out  of  an  appropria- 
tion made  subsequent  to  the  fiscal  year  during  which  the  contract  was 
awarded  (so  long  as  the  claim  be  presented  during  the  life  of  the  appro- 
priation) a  correct  solution  of  that  question  should  be  found  in  the  plain 
intendment  of  the  unequivocal  language  of  section  3732,  Kevised  Stat- 
utes, as  follows — 

No  contract  or  purchase  on  behalf  of  the  United  States  shall  be  made,  unless  the 
same  is  authorized  by  law,  or  is  under  an  appropriation  adequate  to  its  fulfillment, 
except  in  the  War  and  Navy  Departments. 
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The  mandatory  provisions  of  the  above  quoted  sections  disprove  the 
correctness  of  the  Comptroller's  rulings  upon  all  the  questions  in  con- 
troversy. 

It  frequently  occurs  that  work  under  surveying  contracts  is  not  com- 
pleted until  within  the  second  or  third  liscal  year  after  they  are  awarded, 
approved  or  extended,  and  the  Gomptroller's  ruling  that  the  appropria- 
tion from  which  liabilities  are  properly  payable,  in  certain  stated 
instances,  is  determined  by  the  date  of  such  approval  or  extension — and 
in  all  cases  by  the  time  the  work  is  actually  completed — ^is  directly 
opposed  to  the  spirit  and  letter  of  provisions  found  in  said  sections 
3078  and  3732. 

Under  manifest  intent  and  requirements  of  those  sections  the  Com- 
missioner cannot  award  a  contract  with  expenses  incurred  thereby 
payable  from  an  appropriation  made  during  a  subsequent  fiscal  year, 
the  amount  of  which  was  necessarily  unknown  to  him  at  the  time  of 
making  the  contract. 

The  only  correct  rule,  as  hereinbefore  stated,  is, — ^that  in  every  case 
all  contract  liabilities  are  legitimately  payable  only  out  of  the  appro- 
priation (or  the  unexpended  portion  thereof)  made  for  the  service  of 
the  fiscal  year  during  which  the  contract  was  signed  by  the  contracting 
parties,  unaffected  by  any  extension  of  time  for  the  completion  of  the 
work,  or  the  date  of  approval,  so  long  as  the  obligation  imposed  con- 
stitutes a  lawful  claim  against  the  government,  and  the  work  is  com- 
pleted during  the  life  of  the  appropriation. 

Such  a  rule  is  not  only  sanctioned  and  supported  by  law,  but  is  sus- 
tained by  long  usage,  such  usage  being  recognized  as  ^<a  kind  of  exec- 
utive common  law."    (United  States  v.  McDaniel,  7  Peters,  p.  380.) 

Where  work  under  this  class  of  contracts  has  been  completed  after 
the  balance  remaining  of  the  appropriation,  from  which  the  expense 
thereof  was  originally  made  payable,  has  been  carried  by  operation  of 
law  to  the  surplus  fund  and  covered  into  the  Treasury,  in  such  case 
said  expense  must  be  paid  from  a  specific  amount  appropriated  by  a 
yearly  or  other  deficiency  bill  for  such  object,  as  held  in  letter  of 
instructions  of  this  Department,  of  date  February  19, 1894  (18  L.D.,  196), 

I  have  the  honor  to  request  that  should  you  not  concur  in  my  view 
of  the  law  as  herein  expressed,  you  will  consent  that  the  questions 
herein  submitted  may  be  referred  to  the  Attorney-General  for  his 
opinion  thereon. 
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TIMBBB  liAlNDS— ACT  OF  MARCH   9,  1889. 

James  L.  VAuaHN. 

The  limitation  of  the  right  to  purchase  under  the  timber  land  act  to  ''nnoffered" 
lands  is  not  removed  or  modified  by  the  proyisiona  of  section  1,  act  of  March  2, 
1889. 

The  provisions  of  the  act  of  June  8,  1878,  include  lands  that  at  the  date  of  the  pas- 
sage of  said  act  had  not  been  offered  at  pablic  auction  at  the  price  then  fixed  by 
law. 

Lands  falling  within  the  indemnity  limits  of  a  railroad  grant  are  not  by  such  fact 
increased  in  price. 

Secretary  Smith  to  the  Oommissioner  of  the  OeneralLa/nd  Office,  November 
(J.  I.  H.)  30, 1894.  (J.  L.  McO.) 

Your  office,  by  decision  dated  Maxch  28, 1893,  held  for  cancellation 
the  timber-land  entry  of  James  L.  Vaughn  for  the  NE.  ^  of  Sec.  2,  T.  9 
"S.j  B.  10  W.,yanconyer  land  district,  Washington,  on  tiie  ground  that 
the  above  described  land  was  <<  offered" — the  same  having  been  offered 
at  public  sale  on  August  3, 1863. 

Yanghn  has  filed  an  appeal,  alleging  that  your  office  was  in  error — 

(1)  In  holding  that  said  land  was  not  subject  to  timber-land  entry  at  the  date 
when  Vanghn  entered  it. 

This  allegation  is  not  sufficiently  specific  to  warrant  consideration. 

(2)  In  not  holding  that,  by  reason  of  the  proTisions  of  the  act  of  March  2, 1889, 
repealing  aU  laws  providing  for  private  cash  entry,  the  distinction  between  "offered'' 
asid  "  onoffered''  land  had  ceased  to  exist  at  the  date  of  his  entry. 

The  Department  has  held  that  the  limitation  of  the  right  to  purchase, 
under  the  timber-land  act,  to  '^  unofiered  "  lands,  is  not  removed  or  mod- 
ified by  the  provision  of  section  1  of  the  act  of  March  2, 1889  (25  Stat., 
854).  See  Instructions  of  February  21, 1893  (16  L.  D.,  326) ;  case  of 
Norman  L.  Crockett  (ib.,  335), 

(3)  In  not  holding  that  the  status  of  the  land  at  the  date  of  entry  should  control. 

The  timber  and  stoue  act  of  June  3, 1878  (20  Stat,  89),  includes  lands 
that,  at  the  date  of  the  passage  of  said  act  (not  at  the  date  of  entry) 
had  not  been  offered  at  public  auction  at  the  price  then  fixed  by  law. 
(Ward  V.  Montgomery,  17  L.  D.,  332.) 

(.4)  In  overlooking  the  fact  that  this  land  is  within  the  indemnity  limits  of  the 
grant  to  the  Northern  Pacific  Railroad  Company,  and  in  not  taking  into  account  the 
effect  of  said  fact. 

The  fact  that  the  land  is  within  the  indemnity  limits  of  the  Northern 
Pacific  road  has  under  the  circumstances  no  effect  whatever,  there  hav- 
ing been  no  increase  in  price  because  of  that  fact.  Its  condition  not 
haying  been  changed  since  the  offering  (of  August  3,  1863),  it  is  still 
"  offered  land.^ 

Being  "offered'*  land,  it  is  not  subject  to  entry  under  the  timber- 
lamllaw. 

The  decision  of  your  offlice  is  affirmed. 
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DESJSBT  LAND  CONTEST— COSTS-RECLAMATIOK. 

Smith  v.  EiNa. 

A  preferred  right  of  entry  may  be  secnred  through  a  sncceesfhl  contest  directed  a^inst 
a  desert  land  entry,  but  the  contestant  in  such  case  must  pay  the  costs  of  the 
contest. 

DnrlDj^  the  pendency  of  a  departmental  order  suspending  a  desert  land  entry  the 
claimant  is  not  required  to  proceed  with  the  work  of  reclamation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Lamd  Office^  November 
(J.  I.  H.)  30, 1894.  (G.  O.  B.) 

On  April  7, 1877,  William  King  made  desert  land  entry  N"o.  91  for 
Sec.  20,  Tp.  30  S.,  R.  29  E.,  Visalia,  California. 

On  June  22, 1891,  B.  M.  Smith  filed  Lis  affidavit  of  contest  against 
the  entry,  alleging  nou  compliance  with  the  law  in  the  matter  of  reclama- 
tion, and  that  the  land  was  not  as  a  matter  of  fact  desert  in  character^ 
bat  would  produce  native  grasses  sufficient  in  quantity,  if  unfed  by 
grazing  animals,  to  make  an  ordinary  crop  of  hay  in  usual  seasons ;  that 
it  would  at  all  times  produce  barley  or  other  agricultural  crops  without 
irrigation  in  amoutit  to  make  the  cultivation  reasonably  remunerative. 

This  contest  was  dismissed  March  8,  1892,  for  want  of  prosecution, 
and  on  October  3, 1892,  your  office  set  aside  that  action  and  remanded 
the  case  for  trial. 

The  case  finally  came  on  for  hearing  January  28, 1893,  when  contest- 
ant Introduced  his  first  witness;  after  he  had  finished  his  examination 
in  chief,  and  was  being  cross-examined  by  claimant's  attorney,  con- 
testant announced  that  he  would  not  pay  the  cost  of  the  cross-examina- 
tion; the  taking  of  further  testimony  was  then  suspended,  and  when 
contestant  still  persisted  in  his  refusal  to  deposit  the  necessary  fees  for 
reducing  the  testimony  to  writing,  the  case  was  dismissed. 

On  appcivl,  your  office  by  decision  dated  March  29, 1893,  sustained 
the  local  officers  in  their  ruling  that  contestant  should  pay  the  cost  of 
both  the  direct  and  cross-examination  of  the  witnesses,  it  appearing  to 
your  office,  however,  that  contestant  is  prosecuting  his  contest  in  good 
faith,  the  case  was  again  remanded  for  a  hearing. 

From  that  action  contestant  has  appealed  to  this  Department. 

The  question  as  to  whether  a  hearing  should  be  granted  is  a  matter 
resting  in  the  sound  discretion  of  the  Commissioner,  and  an  appeal 
will  not  lie  from  your  office  decision  ordering  a  hearing.  Beeves  v. 
Emblen,  8  L.  D.,  444;  Practice  Rule  81. 

The  2d  section  of  the  act  of  May  14, 1880,  21  Statutes,  140,  provides 
that  in  all  cases  where  any  person  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber-culture  entry,  he  shall  be  notified  and  allowed  thirty  days  from 
date  of  such  notice  to  enter  the  lands. 

It  was  held  in  the  case  of  Fraser  v,  Einggold  (3  L.  D.,  69),  that  desert 
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land  entries  are  included  within  the  act  of  May  14, 1880  {supra)^  and  as 
such  held  subject  to  the  rules  of  practice  in  the  matter  of  hearings  and 
contests  as  in  pre-emption  claims. 

Bale  54  of  Practice  requires  parties  contesting  pre-emption,  home- 
stead or  timber-culture  entries,  and  claiming  preference  rights  of  entry 
under  the  act  of  1880,  supra,  to  pay  the  costs  of  contest,  and  the  Depart- 
ment has  uniformly  held  that  a  successful  contestant  of  a  desert  land 
entry  is  entitled  to  a  preference  right.  Welch  i\  Duncan,  7  L.  D.,  186; 
Jefferson  v.  Winter,  6  L.  D.,  694. 

Kule  54  of  Practice  is,  therefore,  directly  ai>plicable  to  this  case,  and 
contestant,  if  he  secures  the  right  of  entry  by  virtue  of  his  contest, 
must  pay  the  cost. 

While  this  is  the  rule,  the  local  officers  should  not  permit  a  course  of 
examination  which  is  irrelevant,  resulting  in  unnecessary  expense  to 
the  contestant;  if,  however,  the  claimant  should  persist  in  such  con- 
duct, the  examination  may,  in  the  discretion  of  the  local  officers,  pro- 
ceed at  the  sole  cost  of  the  claimant,  and  this  rule  should  be  strictly 
followed. 

It  appears  that  this  entry  is  among  those  which  were  suspended  on 
September  12,  1877,  and  a  question  arose  whether  during  the  suspen- 
sion the  claimant  was  required  to  reclaim  the  land.  Your  office 
properly  held  that  he  was  not.  United  States  v.  Haggin,  12  L.  D.,  34; 
Sharp  V.  Harvey,  16  L.  D.,  106;  Adams  v.  Farrington,  15  L.  D.,  234. 

The  decision  appealed  from  is  affirmed,  and  the  case  will  ba  remanded 
for  hearing. 


FOREST    RBSEBVATION-^BX£CUTiV£    AVITUDUAWAL.. 

Jonathan  Gant. 

An  order  of  the  President  withdrawing  lands  for  the  purposes  of  a  forest  reserva- 
tion is  effectivo  upon  laudH  formerly  embraced  within  the  Ute  reservation  but 
restored  to  the  public  domain  by  act  of  Congress  June  15, 1880. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Novefnher 
(J.  I.  Hi)  30y  1894.  (G.  C.  K.) 

Jonathan  Gant  has  apx)ealed  from  your  office  decision  of  May  25, 
1893,  affirming  the  action  of  the  register  and  receiver  in  rejecting  his 
application  to  make  desert  hmd  entry  for  the  W.  ^  and  NE.  ^  SE.  \y 
Sec.  22;  the  NW.  \  SW.  i,  the  S.  J  NW.  i;  the  NE.  i  NW  J,  and  the 
N  W.  i  NE.  J,  Sec.  23,  T.  7  S.,  R.  93  W.,  Glen  wood  Springs,  Colorado. 

His  application  was  rejected  because  the  tracts  applied  for,  together 
with  other  tracts,  are  included  in  the  Battlement  Mesa  forest  reserve, 
created  by  the  President's  proclamation  of  December  24, 1892,  said 
lands  not  being  excepted  from  the  force  and  efiect  of  said  proclama- 
tion prior  to  the  date  thereof  by  being  "  embraced  in  any  valid  entry  or 
covered  by  any  lawful  filing  duly  made  in  the  proper  United  States 
Land  Office.'^ 
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It  is  insisted  that  the  forest  reserve  is  a  part  of  the  TJte  Indian  res- 
ervation, 

set  apart  by  act  of  Congress  for  the  benefit  of  said  Indians,  and  that  the  same  nnder 
the  provisions  of  said  act  would  have  to  be  sold,  and  the  proceeds  of  said  sale  used 

for  the  benefit  of  said  Indians and  any  act  of  the  President  attempting  to 

withdraw  said  territory  so  embraced  in  said  Ute  Indian  reservation,  or  any  part 
thereof,  from  said  sale  and  disposal,  as  provided  in  said  act  of  Congress,  is  illegal 
and  void. 

On  examination  I  find  that  said  forest  reserve  was  in  fact  a  part  of 
the  Ute  Indian  reservation.  By  act  of  Congress  approved  June  15, 
1880  (21  Stat.^  199)^  an  agreement  submitted  by  the  confederated  bands 
of  Ute  Indians  in  Colorado  for  the  sale  of  said  reservation  to  the 
United  States  was  accepted,  and  thereafter  the  lands  were  held  and 
deemed  to  be  public  lands  of  the  United  States,  and  ^< subject  to  cash 
entry  only  in  accordance  with  existing  law.'' 

While  the  proceeds  from  the  sale  of  said  lands  were  to  be  paid  to  the 
Indians  after  the  government  had  been  reimbursed  for  certain  moneys 
paid  in  behalf  of  them  under  the  terms  of  said  agreement  {supra)j  still 
the  lands  are  public  lands  of  the  United  States,  and  any  question  as 
to  the  rights  of  the  Indians  incident  to  creating  the  forest  reserve, 
and  the  consequent  postponement  of  the  sale  of  the  lands,  does  not 
concern  the  appellant. 

It  is  a  sufficient  answer  to  claimant's  contention  that  the  lands  he 
applied  to  enter  were  withdrawn  from  disposal  by  proper  authority  at 
date  of  his  application. 

The  decision  appealed  from  is  therefore  affirmed. 


OKLAHOMA  TOWNSITE—COMMUTBD  HOMESTEAIV-CONTEST. 

Pabkeb  bt  Aii.  «  Lynch. 

A  contest  against  a  homestead  entry,  commnted  for  townsite  pnrposes,  wiU  not  be 
allowed  after  the  issuance  of  final  certificate,  except  npon  a  clear  showing  of 
facts  that  necessarily  caU  for  action  on  the  part  of  the  government. 

Secretary  Smith  to  the  Oammissioner  of  the  General  Land  Office,  November 
(J.  I.  H.)  30j  1894.  (0.  W.  P.) 

August  11)  1894,  your  office  forwarded  to  this  Department  the  papers 
in  the  application  of  John  W.  Parker  to  contest  the  homestead  entry 
of  James  W.  Lynch  for  the  SW.  J  of  section  27,  T.  26  N.,  E.  2  B.,  Perry 
land  district,  Oklahoma  Territory. 

It  appears  from  the  record  that  Lynch's  final  proof  was  accepted  by 
the  Department  on  July  19, 1894,  and  your  office  was  directed  to  issue 
to  said  Lynch  a  patent  for  the  land  embraced  in  the  townsite  of  Lynch- 
ville. 

On  August  10, 1894,  the  attorneys  for  J.  W.  Parker  filed  in  your 
office  ax>etition,  addressed  to  this  Department,  making  charges  against 
the  homestead  entry  of  said  Lynch,  with  affidavit  of  said  Parker 
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attached^  accompanied  with  an  affidavit  of  George  Worth,  and  a  peti- 
tion, purporting  to  be  signed  by  several  parties,  but  without  verifica- 
tion. 

On  the  24th  of  September,  1894,  J.  S.  Walton  filed  a  protest  against 
said  entry,  on  which  he  asked  for  a  hearing. 

The  instructions  to  the  registers  and  receivers,  contained  in  clauses 
six  and  seven  of  the  circular  of  July  18,  1890,  (11  L.  D.,  68),  regulating 
contests  of  cash  entries  for  townsite  purposes,  were  intended  to  pre- 
vent the  harassment  of  claimants,  and  the  extortion  of  money  £rom 
them  under  a  compromise,  and  should  be  strictly  enforced,  except 
under  extraordinary  circumstances. 

What  circumstances  are  there  in  this  case  which  would  justify  a 
departure  from  the  rules  laid  down  in  the  circular  referred  tot  And 
why  should  these  parties  be  allowed  at  this  time  to  contest  a  claim 
which  has  passed  to  final  certificate  t 

Parker's  petition  to  be  allowed  to  contest  the  entry,  is  verified  by 
his  affidavit,  but  is  without  corroborating  witnesses.  An  affidavit  of 
G^rge  Worth  is  attached  to  a  copy  of  the  protest,  in  which  he  swears 

that  he  has  read  the  Btatement  made  in  the  enclosed  copy  of  the  the  affidavit  of 
John  W.  Parker^  forwarded  to  the  Hon.  Secretary  of  the  Interior,  and  is  acquainted 
with  the  contents  thereof,  and  he  knows  the  statements  made  therein,  concerning 
the  homestead  application  and  aUeged  disqualification  of  J.  W.  Lynch,  who  entered 
the  sonth-west  quarter  of  section  27,  T.  26  N.,  R.  2  £.,  are  true. 

Parker's  affidavit  is  "upon  information  and  belief,"  and  Worth's  cor- 
roborating affidavit  is  of  the  most  general  character.  He  does  not  state 
a  single  fact  within  his  knowledge,  which  would  support  any  of  the 
charges. 

Had  it,  however,  been  filed  with  the  register  and  receiver,  with  the 
protest,  it  would  have  been  considered  sufficient  to  warrant  a  hearing. 

But  conceding  that  the  affidavit  of  contest  is  now  sufficient,  I  see  no 
good  reason  for  allowing  so  irregular  a  contest. 

Still  less  reason  is  there  for  allowing  Walton's  application  to  contest 
Lynch's  entry.  The  record  shows  that  only  on  June  30, 1894,  he  filed 
with  the  register  and  receiver  at  Perry,  a  dismissal  of  his  protest  against 
the  final  proof  of  Lynch,  and  a  relinquishment  of  all  claim  to  the  land 
in  question,  duly  acknowledged  on  June  28, 1894,  before  G.  B.  Barnes^ 
notary  public  for  K.  county,  Oklahoma  Territory. 

For  these  reasons,  the  petitions  of  Parker  and  Walton  ore  denied 
and  dismissed. 

1801— VOL  19 ^25 
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RAII.BOAD  BIGHT  OF  WAT— EASEMENT* 

Pensaoola  and  LoinsyiLLE  B.  B.  Go. 

A  statntory  grant  of  a  railroad  right  of  way  is  a  grant  of  an  easement,  and  the  lands 
over  which  the  right  of  way  is  located  may  be  disposed  of  by  patent  to  othen, 
subject  to  whatever  right  the  company  may  have  in  the  same. 

Secretary  Smith  to  the  Commissioner  of  the  OeneralLand  Office^  November 
{J.  I.  H.)  30y  1894.  (G.  B.  G.) 

By  letter  of  July  26, 1893,  your  offioe  sabraitted  to  the  Department, 
for  consideration  and  instructions,  a  question  as  to  the  proper  action 
to  be  taken  by  your  office  in  the  matter  of  the  right  of  way  granted  to 
the  Peiisacola  and  Louisville  Bailroad  Company  over  public  lands,  by 
the  act  of  June  8,  1872. 

On  October  17,  1893  (17  L,  D.,  430),  the  Department,  by  letter  of 
that  date,  held  that: 

The  lands  in  question  are  shown  to  have  been  reserved  for  the  benefit  of  the 
company  by  statutory  mandate.    This  being  so,  snch  reservations  can  be  revoked 

only  by  judicial  proceediug,  or  legislative  enactment In  my  opinioni 

relief  in  the  premises  can  be  best  obtained  through  Judicial  proceedings  (and  directed 
your  office)  to  forward  to  this  Department,  the  record  in  an  actual  case,  to  the  end 
that  a  letter  may  be  prepared,  requesting  the  Attorney-General  to  institute  suit  to 
revoke  and  set  aside  the  reservation  made,  as  aforesaid,  under  the  act  of  June  8, 
1872,  supra. 

In  accordance  with  said  direction,  your  office  has  transmitted  the 
papers  in  the  matter  of  homestead  entry  No.  19725,  final  certificate  No. 
11404,  in  the  name  of  Jsham  Jordan,  covering  the  E.  i  of  the  SE.  i, 
the  N  W.  J  of  the  SB.  i  and  the  NB.  i  of  the  SW.  i  of  Sec.  14,  T.  2  K, 
B.  7  B.,  Montgomery  land  district,  Alabama,  which  entry  is  in  conflict 
as  to  the  NW.  J  of  the  SB.  J,  with  the  selection  of  lands  for  station  pur- 
poses by  the  Pensacola  and  Louisville  Bailroad  Company,  under  said 
act  of  June  8, 1872. 

The  act  of  June  8, 1872,  (17  Stat.,  340),  so  far  as  material  to  the  issue, 
is  as  follows: 

That  the  right  of  way  through  the  pnhlio  lands  he,  and  the  same  is  hereby,  granted 
to  the  Pensacola  and  LoaisviUe  Railroad  Company  of  Alabama,  for  the  oonstruction 
of  a  railroad.  And  the  right  is  hereby  granted  to  said  corporation  to  take  from  tbe 
public  lands  adjacent  to  the  line  of  said  road,  material  for  the  construction  of  said 
road.  Said  way  is  granted  to  said  company  to  the  extent  of  one  hundred  feet  on 
each  side  of  said  road,  where  it  may  pass  through  the  public  lands  ^  also  tbe  neces- 
sary lands  for  stations,  buildings,  depots,  workshops,  machine-shops,  side-tracks, 
switches,  turn-tables,  and  water-stations,  not  to  exceed  forty  acres  in  any  place. 
The  acceptance  of  the  provisions  of  this  act  by  the  said  Company,  and  a  map  of  the 
location  of  the  road,  and  the  lands  to  be  reserved  for  buildings  and  uses  of  said 
road,  shall  be  filed  with  the  Secretary  of  the  interior,  within  one  year  from  the  pas- 
sage of  this  actj  and  the  road  shall  be  finished  within  five  years  from  the  passage  ot 
thisaot. 


DECISIONS  RELATING  TO   THE  PUBLIC  LANDS.  387 

The  uniform  rule  of  the  supreme  coart  has  been  that,  <<  sach  an  act 
was  a  grant  inpresenti  of  lands  to  be  thereafter  identified."  Eailway 
Company  v.  Ailing  (99  XJ.  S.,  463) ;  Koble  v.  Union  River  Logging  Rail- 
road Company  (147  U.  S.,  166-176). 

It  appears  that  said  railroad  company  accepted  the  provisions  of  said 
act,  and  filed  a  map  of  the  location  of  the  road,  and  the  lands  to  be 
reserved  for  bnildings  and  uses  of  said  road,  as  provided  therein,  which 
was  approved  by  the  Secretary  of  the  Interior.  This  action  of  my  pred- 
ecessor is  binding  on  me.  *'  One  officer  of  the  land  office  is  not  com- 
petent to  cancel  or  annnl  the  act  of  his  predecessor.  That  is  a  judicial 
act,  and  requires  the  judgment  of  a  court.'^  Moore  v.  Robbins  (96  U.  8., 
530) ;  Noble  v.  Union  River  Logging  Railroad  Company  (147  D".  S., 
165-167). 

It  appears  further  that  said  road  was  never  built,  but  there  is  no 
I)ena]ty  attached  to  the  granting  act,  for  fiEkilure  to  perform  its  con- 
ditions. 

On  further  consideration  of  the  case,  however,  I  am  of  opinion  that 
the  Department  is  not,  by  reason  of  said  grant,  embarrassed  in  patent- 
ing these  lands  to  settlers  under  the  public  land  laws. 

By  the  common  law,  where  a  public  road  is  established  over  lands,  the 
use  of  the  road  is  in  the  public,  but  the  fee  in  the  soil  remains  in  the 
original  owner. 

The  rule  is  laid  down  by  Washburn,  substantially,  that  the  character 
of  the  estate  conveyed,  must  depend  largely  on  the  use  and  nature  of  the 
thing  granted.  ''If  it  be  used  only  occasionally,  like  a  way,  the  grant 
creates  only  an  incorporeal  hereditament,  an  easement,  and  not  the 
land."    Washburn  on  Easements,  page  40. 

Referring  to  a  railway,  a  right  of  way  is  a  mere  easement  in  the  lands  of  others, 
obtained  by  lawfhl  condemnation  to  the  pablic  use,  or  by  purchase.  Anderson's  Law 
Dictionary,  page  1108,  Title  '<  Way.''    (Cases  cited). 

In  regard  to  railways  in  particular,  it  has  been  repeatedly  decided  in  the  different 
States,  that  they  take  only  an  easement  in  the  land  condemned  for  their  nse.  Bed- 
field  on  Railways,  pages  267-268.    (Cases  cited). 

If  this  be  true  of  lands  condemned  for  their  use,  it  follows  a  fortiori 
that  a  grant  of  lands,  in  effect  a  donation  for  their  use,  would  fall  within 
the  same  rule.  In  condemnation  proceedings,  the  company  would  be 
forced  to  pay  the  full  value  of  the  land,  and  to  say  that  under  such  cir- 
enmstances  they  take  less  than  under  a  donation  by  grant,  would  be  to 
say  that  they  take  less  by  purchase  than  by  voluntary  conveyance. 

Again  it  may  be  stated  as  a  general  proposition,  that  if  an  easement 
is  granted  for  a  particular  purpose,  when  that  purpose  ceases  to  exist| 
there  is  an  end  of  the  easement. 

The  general  doctrine  is  stated  to  be  that 

Where  a  right,  title  or  interest  is  destroyed,  or  taken  away  by  the  act  of  God, 
operation  of  law,  or  the  act  of  the  party,  it  is  caUed  an  extinguUhment,  and  an  ease* 
ment  is  one  of  the  rights  which  may  be  extingaished  or  destroyed. 

See  Washburn  on  Easements,  pages  664,  655,  656. 
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The  language  of  the  act  of  Jane  8, 1872,  is:  <^that  the  right  of  way 
through  the  public  lands  be,  and  the  same  is  hereby,  granted,"  etc.  It 
is  not  the  fee  but  the  right  to  use  the  public  lands  for  railroad  purposes 
which  was  granted,  and,  in  my  opinion,  an  easement  only  was  intended 
to  pass  to  the  railroad  company. 

The  question  as  to  whether  the  company's  easement  in  these  lands 
has  become  extinguished,  by  its  own  acts,  by  lapse  of  time,  and  opera- 
tion of  law,  or  from  any  cause,  is  one  upon  which  I  need  not  express  an 
opinion. 

Be  this  as  it  may,  the  lands  covered  by  their  grant  may  be  patented 
to  others,  subject  to  whatever  rights  the  railway  company  may  have  in 
the  same. 

A  similar  question  was  discussed  by  the  supreme  court  in  the  case 
of  Smith  V.  Townsend,  148  IT.  S.,  490.  The  act  granting  the  right  of 
way  to  a  railroad  company  over  Indian  lands  was  under  consideration, 
and  the  act  was  construed  to  give  only  an  easement  to  the  railroad  com- 
pany. After  concluding  that  the  act  of  Congress  merely  conferred  an 
easement  upon  the  railroad  company,  the  court  said,  as  to  the  disposi- 
tion of  lands  over  which  there  may  be  such  right  of  way : 

DonbtlesA  whoever  obtained  title  from  the  government  to  any  quarter  Bection  of 
land  through  which  ran  this  right  of  way  wonld  acquire  a  fee  to  the  whole  tract  sub- 
ject to  the  easement  of  the  company ;  and  if  ever  the  use  of  that  right  was  abandoned 
by  the  railroad  company  the  easement  would  cease,  and  the  full  title  to  that  right  of 
way  would  vest  in  the  pan  ten  tee  of  the  land. 

It  is  true  that  the  act  of  Congress  granting  a  right  of  way  over  Indian 
lands  provided  that  the  same  should  revert  to  the  nation  or  tribe  of 
Indians  from  which  it  was  taken,  whenever  it  ceased  to  be  used  for  rail- 
road purposes;  while  in  the  act  of  Congress  under  consideration  there 
is  no  such  provision.  But  I  do  not  see  that  this  could  make  any  diiler- 
ence,  because  this  act  confers  only  an  easement,  and  the  failure  to  pro- 
vide for  a  reversion  of  the  grant  for  non  user  could  not  enlarge  the  interest 
which  the  railroad  company  took  under  the  act. 

If  the  grant  is  of  an  easement,  then  we  have  the  high  authority  of  the 
supreme  court  of  the  United  States  for  holding  that  the  lands  across 
which  a  right  of  way  is  claimed  by  a  railroad  company  may  be  disposed 
of  by  patent,  subject  to  such  rights  as  the  railroad  company  may  have 
to  the  right  of  way. 

The  patentees  will  take  the  servient  tenement,  subject  to  whatever 
servitude  may  exist,  and  they  will  find  ample  protection  in  the  courts, 
should  any  attempt  be  made  to  deprive  them  of  the  use  or  occupancy  of 
their  land,  by  any  party  or  parties  claiming  under,  or  by  virtue  of,  the 
aforesaid  grant  of  right  of  way. 

Departmental  letter  of  October  17,  1893,  is  modified,  in  so  far  as  it 
conflicts  with  the  views  hereinbefore  expressed,  and  your  office  is 
advised  to  issue  patents  for  the  land  affected  by  the  Louisville  and 
Pensacola  Railroad  grant,  reserving  in  general  terms  such  rights  as 
the  company  may  have  in  the  same  by  virtue  of  said  grants 
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TIMBBB  AND  STONE  LANDS-ACT  OF  MARCH  8,  1SS8. 

James  Bean. 

The  aot  of  March  3, 1883,  making  special  pToyisions  with  respect  to  the  disposition 
of  Alabama  lands  returned  as  valaable  for  coal  or  iron,  is  not  repealed  by  the 
act  of  August  i,  1892,  extending  the  provisions  of  the  timber  and  stone  aot  to 
all  the  public  land  States. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  November 
(J.  I.  H.)  30,  1894.  (B,  M.  R.) 

This  case  involves  the  SE.  i  of  the  NB.  i,  Sec.  31,  T.  16  S.,  E.  9  W^ 
Montgomery  land  district,  Alabama. 

The  record  shows  that  on  February  6, 1893^  James  Bean  made  appli- 
cation to  enter  the  above  described  tract  under  the  act  of  August  4^ 
1892  (27  Stat.,  348),  which  was  rejected  by  the  local  office  because  the 
land  had  been  reported  to  be  mineral,  and  had  not  since  been  offeredi 
and  was  not,  therefore,  open  tQ  entry  (act  of  March  3, 1883). 

Upon  appeal,  your  office  decision  of  April  18, 1893,  was  made,  wherein 
you  affirmed  the  holding  of  the  local  officers  and,  upon  a  motion  for 
review  on  July  5,  following,  your  office  re-affirmed  its  former  position. 

Upon  further  proceedings  had,  the  case  is  now  before  the  Depart- 
ment for  final  adjudication. 

The  record  shows  that  this  land  was  offered  October  29, 1821.  In 
1879  your  office  marked  the  land,  upon  report  by  a  special  agent^  as 
mineral,  being  valuable  for  its  coal. 

It  is  well  here  to  give  the  acts  relative  to  stone  entries,  in  order  that 
the  question  presented  m^y  be  the  better  understood. 

Section  one,  of  the  act  of  June  3,  1878  (20  Stat.,  89),  which  was 
amended  by  that  of  August  4, 1892,  is  as  follows: — 

That  snryeyed  pablic  lands  of  the  United  States  within  the  States  of  California, 
Oregon,  Nevada,  and  Washington  Territory,  not  included  within  military,  Indian, 
or  other  reservations  of  the  United  States,  valuable  chiefly  for  timber  bnt  unfit  for 
cultivation,  and  which  have  not  been  offered  at  public  sale  according  to  law,  may 
be  sold  to  citizens  of  the  United  States,  or  persons  who  have  declared  their  inten- 
tions of  becoming  such,  in  quantities  not  exceeding  one  hundred  and  sixty  acres  to 
any  one  person  or  association  of  persons,  at  the  minimum  price  of  $2.50  per  acre, 
and  lands  valuable  chiefly  for  stone  may  be  sold  on  the  same  terms  as  timber  lands. 

The  second  section  of  the  act  of  August  4, 1892,  provides : — 

That  an  act  entitled  ''An  act  for  the  sale  of  timber  lands  in  the  States  of  Califor- 
nia, Oregon,  and  Nevada  and  Washington  Territory,  approved  June  3, 1878,  be  and 
the  same  is  hereby  amended  by  striking;  out  the  words  *  states  of  California,  Oregon, 
Nevada  and  Washington  Territory,'  where  the  same  occur  in  the  second  and  third 
lines  of  said  act,  and  inserting  in  lieu  thereof,  the  word  '  public  land  staten/  The 
purpose  of  this  act  being  to  make  said  act  of  June  8,  1878,  applicable  to  all  public 
land  states. 

The  act  of  March  3, 1883  (22  Stat.,  487),  was  a  special  act  applicable 
only  to  the  State  of  Alabama  and  was  as  follows: — 

That  within  the  State  of  Alabama  all  public  lands,  whether  mineral  or  other- 
^^isCf  shall  be  subject  to  disposal  only  as  agricultural  lands;  Provided^  however,  that 
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all  landa  which  have  heretofore  been  reported  to  the  General  Land  Offioe  aseontain- 
Ing  coal  and  iron,  shall  first  be  offered  at  public  sale.  And  provided  fhrther,  that 
any  bona  fide  entry  under  the  provisions  of  the  homestead  law  of  landa  within  taid 
State  heretofore  made,  may  be  patented  without  reference  to  an  act  approved  May 
10, 1872,  entitled  '  An  act  to  promote  the  development  of  the  mining  resources  of  tiie 
United  States,  in  oases  where  the  persons  making  application  for  such  patents  haTs 
in  all  other  respects  complied  with  the  homestead  laws  relating  thereto. 

The  contention  is  that  the  act  of  March  3, 1883,  is  in  effect  repealed 
by  the  amendatory  act  of  Angost  4, 1892.  It  la  maintained  that  as  the 
act  of  June  3, 1878,  was  made  of  general  application  by  that  of  Angost 
4, 1892,  the  act  of  March  3, 1883,  has  no  status  as  to  lands  in  Alabama, 
and  is  of  no  effect  and  entitled  to  no  consideration  in  determining  the 
merits  of  the  cause  now  at  issue.  In  other  words,  that  it  was  in  effect 
repealed. 

The  act  of  March  3, 1883^  was  a  special  act  having  application  only 
to  the  State  of  Alabama  under  certain  circumstances.  The  act  of 
August  4, 1892,  did  extend  the  act  of  June  3, 1878,  to  all  public  land 
states,  and  it  is  of  force  and  effect  in  the  State  of  Alabama,  as  in  any 
other;  nor  is  the  act  of  March  3, 1883,  Inconsistent  with  this  concla- 
sion.  That  act  had  reference  only  to  land  in  the  State  of  Alabama  in 
which  it  was  reported  that  there  was  coal  or  iron,  and  with  this  excep- 
tion, the  amendatory  act  of  1892  has  full  force  and  effect.  To  hold 
otherwise,  would  be  in  effect,  to  say  that  a  special  act  was  repealed  by 
implication,  by  a  general  act  with  which  it  was  not  in  conflict. 

I  -see  no  necessity  for  such  a  conclusion,  and  therefore  the  dedsioa 
appealed  from  is  af&rmed. 


FINAIi  PROOF- EQUITABIi'B  ACnON. 

Peank  H.  Deyobb. 

In  making  snhstitnted  final  proof,  to  supply  testimony  lost  through  no  fanlt  of  the 
claimant,  the  testimony  of  said  claimant  may  he  taken  before  a  clerk  of  a 
court  of  record  outside  of  the  land  district  in  which  the  land  la  situated,  and 
the  testimony  of  Ms  witnesses  taken  within  said  land  district,  with  a  view  to 
equitable  action  on  the  entry,  if  the  proof  so  submitted  is  found  satisfiBkctory. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  H'ovember 
J.  I.  H.)  30y  1894.  (J.  L,  McC.) 

Frank  H.  Devore,  on  December  11, 1886^  made  homestead  entry  of 
the  NW.  i  of  Sec.  23,  T.  18  S.,  R.  36  W.,  Wa-Eeeney  land  district, 
Kansas. 

On  December  11, 1886,  one  Thomas  Weaver  instituted  contest  against 
Devore's  entry.  Said  contest  was  closed  in  favor  of  the  defendant  by 
yonr  office  letter  of  October  24, 1889. 

Prior  to  the  last-named  date,  however — ^to  wit,  in  June,  1888— he 
made  commutation  proof  before  the  clerk  of  the  district  court  at  LeotL 
Wichita  County,  Euuisas.    Said  proof  was  suspended  in  the  local  ofSce 
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at  Wa-Keeney  to  await  the  result  of  the  contest.  The  local  officers 
state  that  his  attorney  was  notified  of  sach  result^  bat  that  they  have  no 
evidence  of  such  service. 

After  having  made  his  final  proof,  Devore — alleging  that  he  was  com- 
pelled by  drouth  and  failure  of  crops  to  work  elsewhere  in  order  to 
maintain  himself  and  family — found  employment  iu  the  States  of  Ohio, 
Pennsylvania,  and  West  Virginia;  and  according  to  his  own  affidavit 
never  received  any  notiiBlcation  of  the  decision  of  your  office  in  his  favor 
in  the  case  of  the  contest  against  his  entry. 

He  now  alleges  that,  although  he  never  withdrew  said  proof,  nor 
procured  or  authorized  the  withdrawal  of  the  same,  it  can  not  now  be 
found. 

The  facts  above  stated  are  borne  out  by  the  records  and  reports  of 
the  local  office*  Opposite  his  entry  on  the  tract-book  of  that  office 
appears  the  notation:  ^^Proof  suspended  June  16, 1888,  awaiting  action 
on  case;"  and  the  local  officers  rei)ort  that  they  are  unable  to  find  the 
proof  testimony. 

In  view  of  the  facts  thus  set  forth,  Devore  has  applied  for  permission 
to  execute  new  commutation  proof  testimony  and  affidavit  in  support 
of  his  entry  aforesaid  before  a  notary  public  at  Sistersville,  West 
Virginia — the  testimony  of  his  witnesses  to  be  taken  at  Leoti,  Kansas 
(within  the  land  district  in  which  the  tract  in  question  is  situated). 

To  this  application  your  office,  by  letter  of  July  20, 1893,  replied  that 
it  was  ^^  through  his  own  neglect"  that  Devore  remained  ignorant  of 
the  dismissal  of  Weaver's  contest;  that  <<he  abandoned  the  land  and 
is  now  residing  in  a  distant  State;"  that  <Hhe  proof  alleged  to  be  made 
was. worthless  under  then  existing  rulings,  having  been  made  pending 
a  contest;"  and  that  ^'he  is  now  attempting  to  acquire  title"  to  the 
land  "without  compliance  with  law." 

There  seems  to  be  no  question  that  Devore  offered  final  commutation 
proof.  That  such  proof  was  sufficient  is  to  be  inferred,  rather  than 
the  contrary,  from  the  jbct  that  your  office  found  that  the  charge 
brought  against  it  was  without  foundation,  and  dismissed  the  contest. 
If  he  had  fulfilled  the  law  prior  to  the  time  of  his  offering  final  prool^ 
his  removal  from  the  land  afterward  was  not  such  an  abandonment  as 
would  work  its  forfeiture,  or  show  his  bad  faith.  (See  Peter  Gaughran, 
6  L.  D.,  224,  and  many  cases  since.)  The  proof,  if  sufficient,  ought  to 
be  accepted,  notwithstanding  it  was  offered  while  contest  was  pending. 
(See  McNamara  v,  Orr  et  al,j  18  L.  D.,  504.)  I  find  nothing  to  show 
that  he  is  attempting  to  acquire  title  to  the  land  without  compliance 
with  law. 

The  proof  having  been  lost  through  no  fault  of  the  claimant,  he  may 
be  permitted  to  submit  duplicate  proof  without  republication  (George 
P.  Beed,  6  L.  D.,  794).  In  making  such  substituted  proof  the  claim- 
ant's testimony  may  be  taken  before  a  clerk  of  the  court  outside  of  the 
land  district  in  which  the  land  is  situated,  and  the  witnesses'  testimony 
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within  said  land  district;  then,  if  compliance  with  the  law  is  satis&o- 
torily  shown,  the  entry  may  be  submitted  to  the  Board  of  Equitabie 
Adjudication  (Rebecca  O.Williams,  6  L.  D., 710;  William  H.  Bowman, 
7  L.  D.,  8;  Nancy  J.  Crews,  14  L.  D.,  687), 

The  decision  of  your  office  is  therefore  reversed,  and  action  will  be 
taken  as  above  indicated. 


ABANDONED  MILITABT  RESERVATIONS— ACT  OF  AUGUST  d8,  1894. 

oiroular. 

Department  of  the  Interior, 

General  Land  Office, 
WdshingtoUj  D.  0.,  December  i,  1894:. 

BsaiSTER  AND  EEOEIVER, 

United  States  Land  Offices  : 

Gentlemen  :  Attached  is  a  copy  of  the  act  of  Congress  approved 
August  23, 1894,  entitled  ^^Au  act  to  provide  for  the  opening  of  certain 
abandoned  military  reservations,  and  for  other  purposes." 

The  first  section  of  the  act  opens  to  settlement  under  the  public  land 
laws  of  the  United  States,  all  lands  not  already  disposed  of  in  any 
abandoned  military  reservation  heretofore  placed  under  the  control  of 
the  Secretary  of  the  Interior  for  disposal  under  the  act  of  July  6, 1884, 
the  disposal  of  which  has  not  been  provided  ibr  by  subsequent  act  of 
Congress,  where  the  area  exceeds  five  thousand  acres;  such  legal  sub- 
divisions as  have  government  improvements  thereon  and  such  other 
parts  as  are  now  or  maybe  hereafter  reserved  for  some  public  use  being 
excepted.  It  also  gives  a  preference  right  of  entry  for  a  period  of  six 
months  from  the  date  of  the  act  to  bona  fide  settlers  who  are  qualified 
to  enter  under  the  homestead  law  and  have  made  improvements  and 
were  at  date  of  said  act,  residing  upon  any  agricultural  lands  in  such 
reservations,  and  also  for  a  period  of  six  months  from  the  date  of  settle- 
ment when  that  shall  occur  after  the  date  of  this  act.  It  also  provides 
that  persons  who  make  homestead  entries  for  such  lands  shall  pay  not 
less  than  the  value  heretofore  or  hereafter  determined  byappraisement^ 
nor  lesb  than  the  price  of  the  land  at  the  time  of  entry,  and  that  such 
payment  may  bo  made,  at  the  oi)tion  of  the  purchaser,  in  five  equal 
installments,  at  times  and  at  rates  of  interest  to  be  fixed  by  the  Secre- 
tary of  the  Interior. 

The  second  section  refers  to  lands  hereafter  to  be  placed  under  the 
control  of  the  Secretary  of  the  Interior  and  provides  lor  the  manner  of 
appraisements. 

Under  the  terms  of  this  act,  settlement  may  be  made  on  any  of  these 
reservations,  whether  surveyed  or  not,  where  the  area  exceeds  five 
thousand  acres.  Where  the  lands  in  such  reservations  have  been 
surveyed  and  the  triplicate  plats  filed  in  your  office,  you  will  allow 
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homestead  entries  to  go  to  record  therefor,  if  the  entrym^n  are  daly 
qualified  to  make  entry,  as  in  the  case  of  other  surveyed  public  lands. 
But  where  entry  is  made  under  this  act,  the  eutryman  will  be  required 
to  pay  for  the  lands  at  the  value  heretofore  or  hereafter  determined  by 
appraisement,  and  the  payments  may  be  made  at  the  option  of  the 
purchaser,  in  five  equal  installments,  at  times  and  at  rates  of  interest 
to  be  fixed  by  the  Secretary  of  the  Interior. 

Appraisements  of  such  lands  will  be  ordered  by  the  Secretary  of 
the  Interior  at  such  times  as  the  public  interests  demand,  and  to  the 
extent  permissible  under  the  appropriations  made  or  to  be  made  by 
Congress  for  this  purpose. 

In  some  instances  instructions  have  been  issued  to  you  to  allow 
homestead  entries,  under  the  act  of  July  5, 1884,  where  the  lauds  have 
been  surveyed,  in  abandoned  military  reservations  the  area  of  which 
exceeds  five  thousand  acres.  Such  of  these  lands  as  have  not  been 
entered  under  said  act  of  July  6, 1884,  are  now  subject  to  the  pro- 
visions of  the  act  of  August  23,  1894,  but  this  latter  act  does  not  apply 
to  any  abandoned  military  reservations  whose  area  is  five  thousand 
acres  or  less,  and  settlement  except  as  provided  by  said  act  of  July  5, 
1884,  on  any  such  reservations  will  not  confer  any  rights  upon  the 
settlers. 

It  will  be  observed  that  this  act  grants  a  preference  right  of  entry 
for  a  period  of  six  months  from  its  date  to  all  bona  fide  settlers  who 
are  qualified  to  enter  under  the  homestead  law  and  have  made  improve- 
ments and  are  now  residing  upon  any  agricultural  lands  in  said 
reservations,  and  also  for  a  period  of  six  months  from  the  dat^e  of 
settlement  when  that  shall  occur  after  the  date  of  this  act.  Where 
the  lands  have  been  surveyed,  there  will  be  no  difQculty  in  the  opera- 
tions of  this  provision  of  law,  but  in  cases  in  which  the  lands  have  not 
been  surveyed,  the  equitable  construction  of  this  act  seems  to  be  that 
the  preference  right  of  entry  shall  extend  to  a  period  of  six  months 
from  the  date  of  the  filing  of  the  triplicate  plats  of  survey  in  your 
office. 

Definite  instructions  as  to  the  price  of  the  land  the  dates  of  payments 

and  the  rates  of  interest  to  be  paid  thereon,  will  be  issued  in  relation 

to  each  reservation,  when  the  appraisement  thereof  shall  have  been 

made  and  approved. 

Very  respectfully, 

S.  W.  Lamoeeux, 

Commissioner, 
Approved, 

Hoke  Smith,  Secretary. 
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(Public— J(fo.  209.) 

AN  ACT  To  provide  for  the  opening  of  certain  abandoned  military  reservatlona,  and 

for  other  pnrpoeeB. 

Be  it  enacted  by  the  Senate  and  House  of  Repreeentativee  of  the  United 
States  of  America  in  Congress  assembled^  That  all  lands  not  already 
disposed  of  included  within  the  limits  of  any  abandoned  military  reser- 
vation heretofore  placed  ander  the  control  of  the  Secretary  of  the 
Interior  for  disposition  under  the  act  approved  July  fifth,  eighteen 
hundred  and  eighty- four,  the  disposal  of  which  has  not  been  provided 
for  by  a  subsequent  act  of  Congress,  where  the  area  exceeds  five  thou- 
sand acres,  except  such  legal  subdivisions  as  have  government  improve- 
ments thereon,  and  except  also  such  other  parts  as  are  now  or  may  be 
reserved  for  some  public  use,  are  hereby  opened  to  settlement  under 
the  public-land  laws  of  the  tTnited  States,  and  a  preference  right  of 
entry  for  a  period  of  six  months  from  the  date  of  this  act  shall  be  given 
all  bona  fide  settlers  who  are  qualified  to  enter  under  the  homestead 
law  and  have  made  improvements  and  are  now  residing  upon  any  agri- 
cultural lands  in  said  reservations,  and  for  a  period  of  six  months  from 
the  date  of  settlement  when  that  shall  occur  afber  the  date  of  this  act: 
Providedj  That  persons  who  enter  under  the  homestead  law  shall  pay 
for  such  lands  not  less  than  the  value  heretofore  or  hereafter  deter- 
mined by  appraisement,  nor  less  than  the  price  of  the  land  at  the  time 
of  the  entry,  and  such  payment  may,  at  the  option  of  the  purchaser, 
be  made  in  five  equal  instalments,  at  times  and  at  rates  of  interest  to 
be  fixed  by  the  Secretary  of  the  Interior. 

Sec.  2.  That  nothing  contained  in  this  act  shall  be  construed  to  sus- 
pend or  to  interfere  with  the  operation  of  the  said  act  apinroved  July 
fifth,  eighteen  hundred  and  eighty-four,  as  to  all  lands  included  in 
abandoned  military  reservations  hereafter  placed  under  the  control  of 
the  Secretary  of  the  Interior  for  disposal,  and  all  appraisements  required 
by  the  first  section  of  this  act  shall  be  in  accordance  with  the  pro- 
visions of  said  act  of  July  fifth,  eighteen  hundred  and  eighty-four. 

Approved,  August  23, 1894. 
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BArL.RO^I>  GRANT— INDEMNITT  SELECTION-SPECIFICATION  OX*  LOSS. 

XoBTHSBN  Pacific  E.  R.  Co.  v.  St.  Paul,  Minneapolis  and 

Manitoba  Ey.  Co. 

FailTure  to  designate  a  losa  in  support  of  an  indemnity  selection,  in  limits  common  to 
t^wo  ^ants,  can  not  be  taken  advantage  of  by  tbe  company  claiming  under  the 
conflioting  grant,  where  all  the  lands  in  said  limits  are  required  to  make  up  the 
deficiency  existing  in  the  grant  under  which  said  selection  is  made. 

Beoretary  Smith  to  the  Oommissioner  of  the  Oeneral  Land  Office^  Decern' 
(J.  I.  H.)  her  3, 1894.  (P.  W.  C.) 

I  have  considered  the  appeal  of  the  ^Northern  Pacific  Eailroad  Com- 
pany from  your  office  decision  of  October  22, 1892,  rejecting  the  appli- 
cation by  said  company  to  select  the  N.  i  of  the  NW.  J,  Sec.  13,  T.  129  N., 
E.  36  W.,  St.  Clond  land  district,  Minnesota,  and  permitting  the  selec- 
tion of  the  same  tract  by  the  St.  Panl,  MinDcapolis  and  Manitoba  com- 
pany to  remain  of  record. 

The  land  involved  is  within  the  indemnity  limits  common  to  the 
grants  made  to  aid  in  the  construction  of  both  roads  and  was  excepted 
from  the  withdrawal  made  on  account  of  both  grants  by  a  pre-emption 
filing  of  record  prima  facie  valid  at  the  dates  of  the  orders  making  such 
withdrawals,  and  was  applied  for  by  the  Northern  Pacific  Railroad 
Company  in  August,  1883,  and  again  in  December  following,  same  year, 
both  applications  being  rejected.  From  such  action  the  company 
apx)ealed. 

The  Manitoba  company  also  applied  to  select  this  land  on  May  18, 
1885,  which  application  was  rejected ;  from  which  it  appealed  and  again 
applied  to  select  the  land  in  October,  1890,  which  was  accepted  by  the 
local  officers  and  permitted  to  go  of  record. 

This  case  arises  upon  the  application  of  one  Duncan  G.  Smith  to 
enter  the  land  in  question  under  the  homestead  law,  but  your  office 
decision  found  against  him  and  he  has  failed  to  appeal,  so  that  the 
matter  is  solely  one  between  the  two  companies. 

The  Northern  Pacific  Eailroad  Company,  as  before  shown,  was  prior 
in  time  in  the  matter  of  selection,  but  your  office  decision  finds  against 
said  company  because  in  its  application  to  select  no  designation  was 
made  of  a  loss  as  a  basis  for  such  selection,  and,  as  held  in  said  office 
decision,  as  the  land  was  excepted  irom  the  withdrawal,  the  company's 
selection  was,  under  the  decision  in  the  case  of  said  company  against 
MiDer  (11  L.  D.,  428),  not  protected  by  departmental  order  of  May  28, 
1883,  x>ermitting  the  Northern  Pacific  Bailroad  Company  to  make 
selection  without  designation  of  loss. 

I  learn  upon  inquiry  at  your  office,  however,  that  said  company  did, 
on  April  26, 1892,  make  designation  of  a  loss  as  a  basis  for  the  tract  in 
question.  The  requirement  that  a  loss  be  specified  in  making  selection 
under  these  grants  made  to  aid  in  the  construction  of  railroads,  is 
designed  for  the  protection  of  the  United  States  and  the  interest  of  set- 
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tiers  who  may  desire  to  question  the  company's  right  of  selection  in  any 
particular  instance.  As  between  the  UDited  States  and  the  company, 
its  purpose  is  to  ascertain  whether  a  loss  exists,  unsatisfied,  to  support 
the  selection,  and  for  the  protection  of  settlers,  it  has  been  required 
that  a  particular  loss  be  specified  for  each  selection  made. 

In  the  case  decided  by  the  supreme  court  (139  TJ.  S.,pagel),  between 
these  same  parties,  it  was  held — 

As  to  the  objection  that  no  evidence  was  produced  of  any  selection  by  the  Secre- 
tary of  the  Interior  from  the  indemnity  lands  to  make  up  for  the  deficiencies  found 
in  the  lands  within  the  place  limits^  it  is  sufficient  to  observe  that  all  the  lands 
within  the  indemnity  limits  only  made  up  in  part  for  these  deficiencies.  There  was, 
therefore,  no  occasion  for  the  exercise  of  the  Judgment  of  the  Secretary  in  selecting 
from  them,  for  they  were  all  appropriated. 

In  view  of  that  decision  I  am  of  the  opinion  that  the  ISforthern  Pacific 
Eailroad  Company  has  the  prior  right  in  the  premises  under  its  selec- 
tion made,  as  before  described,  and  that  its  failure  to  designate  a  loss 
at  the  time  of  its  attempted  selection  of  this  land  in  1883,  can  not  be 
taken  advantage  of  by  the  Manitoba  company,  and  I  have  therefore  to 
direct  that  the  selection  made  by  said  last  mentioned  company  on 
October  20, 1889,  be  canceled,  and  that  the  application  by  the  Northern 
Pacific  Railroad  Company  be  permitted  to  go  of  record  upon  the  pay- 
ment of  the  required  fees,  as  in  other  cases  made  and  provided,  upon 
the  presentation  of  a  new  application. 

Your  office  decision  is  therefore  reversed. 


PRIVATB  -CLAIM -CONFIRMATION-SURVKT. 
TiERRA  AMARILLA  GRANT. 

A  statute  confirming  a  private  laud  claim  ''as  recommended  for  confirmation^'  by 
the  surveyor-general  passes  the  title  of  the  United  States  as  efiTectually  as  if  it 
contained  in  terms  a  grant  de  novo, 

A  suit  to  set  aside  a  patent  for  a  private  claim  on  the  ground  of  fraud  in  the  survey 
will  not  be  advised,  where  said  survey  was  reguhirly  made,  duly  reported  and 
approved,  and  held  for  a  term  of  years  prior  to  the  issuance  of  patent,  and  where 
no  fraud  is  in  fact  shown  in  connection  with  said  survey  and  its  approval. 

/Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  ber  3, 1894.  (V.  B.) 

On  the  recommendation  of  your  office  my  predecessor.  Secretary 
Noblo,  requested  the  Attorney-General  to  cause  to  be  instituted  a  suit 
to  secure  the  cancellation  of  the  patent  theretofore  issued  for  the  Tierra 
Amarilla  private  land  grant,  situated  mostly  in  New  Mexico.  No  action 
seems  to  have  been  taken  in  the  matter  by  the  then  Attorney-GeneraL 
Upon  the  change  of  administration  the  present  Attorney-General,  on 
July  17, 1893,  returned  the  papers  here,  requesting  a  further  considera- 
tion of  the  matter,  and  intimating  a  doubt  as  to  the  probable  success  of 
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0aoli  suit.  Upon  a  careftil  examitiation  of  the  whole  case,  on  February 
14, 1894,  the  Attorney-Greneral  was  advised  that  for  reasons  stated,  in 
an  opinion  approved  by  Mr.  Shields,  the  late  Assistant  Attorney- 
General  for  this  Department,  but  not  adopted  by  Secretary  Noble,  I 
declined  to  concur  in  the  action  of  my  predecessor,  requesting  that  a 
suit  be  brought;  and  it  seems  proper  that  I  should  state  in  reply  to  the 
recommendation  of  your  office,  the  reasons  which  control  my  judgment. 

The  grant  in  question  was  made  to  Manuel  Martinez,  by  the  Mexican 
anthorf ties  on  July  20, 1832  j  was  reported  oh  favorably  by  the  sur- 
veyor-general of  New  Mexico,  under  the  provisions  of  section  eight  of 
the  act  of  July  22, 1854  (10  Stat.,  308),  and  confirmed  as  claim  No.  3, 
by  the  act  of  June  21, 1860  (12  Stat.,  71);  surveyed  in  July,  1876,  and 
patent  issued  February  21, 1884. 

The  area  of  the  grant  as  patented  is  594,515.55  acres,  upwards  of 
nine  hundred  square  miles,  and  the  land  lies  partly  in  the  State  of  Col- 
orado and  largely  in  the  Territory  of  New  Mexico;  the  recommendation 
of  your  office  seems  to  be  based  upon  statements  made  by  the  surveyor- 
general  of  Colorado  and  of  New  Mexico,  respectively. 

The  report  of  the  surveyor- general  of  Colorado  referred  to  asserts 
that  the  claim  as  surveyed  and  patented  contains  ^<  within  its  lines 
more  than  60,000  acres  of  public  lands,  lying  within  the  State  of  Col- 
orado;" it  asserts  that  the  east  boundary  of  the  grant  was  the  range  of 
mountains  in  which  are  the  ^<  Banded  and  Brazos  peaks,  and  not  the 
high  plateaus  lying  behind  this  range,  because  they  are  not  visible 
from"  the  valley  of  the  Chama  river,  on  the  banks  of  which  the  land  is 
said  to  be  situated  in  the  original  petition  for  the  grant;  this  it  is 
said  is  confirmed  by  the  fact  that  the  Nutria  river — ^the  southern  bound- 
ary— ^has  its  source  in  the  first  range  of  mountains  east  of  the  Chama 
river,  running  tlience  westerly,  which  source  is  fully  seven  miles  from 
the  second  and  most  easterly  range  on  the  crest  of  which  the  eastern 
boundary  was  established  by  the  official  survey.  Further,  it  is  said 
that  the  grant  in  Colorado  should  not  extend  further  north  than  to 
"where  the  Navt^o  river  bends  suddenly  from  due  east  to  due  north,'^ 
and  from  which  point  a  line  should  be  run  to  the  nearest  peak  on  the 
first  mountain  range.  The  official  survey  adopts  the  Navajo  river  as 
the  northern  and  western  boundary  to  its  source,  to  which  a  north- 
westerly course  is  run  from  the  second  mountain  range;  whilst  the  grant 
makes  the  Navtgo  river  the  northern  boundary  only. 

Unquestionably,  if  the  views  of  the  surveyor-general  of  Colorado  are 
correct,  a  large  amount  of  land  in  the  State,  not  originally  granted,  has 
been  patented  to  the  confirmees  of  the  grant. 

The  above  report  of  the  surveyor-general  of  Colorado  was  referred 
by  your  office  to  the  surveyor-general  of  New  Mexico  for  investigation 
and  report* 

The  last  named  officer,  considering  the  subject,  expresses  the  opinion 
that,  independent  of  the  matters  set  forth  by  the  surveyor-general  of 
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Colorado,  there  are  other  sufficient  reasons  for  institating  proceedings 
to  secare  the  cancellation  o£  the  patent. 

The  two  principal  reasons  urged  by  him,  as  stated  in  your  office  let- 
ter, are — 

let.  That  the  patented  survey  including  the  paBtoreSy  woods  and  watering  placet 
which  under  the  grant  were  left  free  and  common  to  aU,  with  the  fee  reserved  to  the 
Mexican  government. 

2nd.  That  the  grant  was  made  under  the  Mexican  colonization  law  of  1824,  and 
regulations  thereunder  of  182d,  which  limited  it  to  eleven  square  leagues. 

In  view  of  the  foregoing,  it  seems  necessary  to  refer  to  the  history  of 
the  grant  and  the  confirmation  thereof. 

On  April  23,  1832,  Manuel  Martinez,  << together  with  eight  male  chil- 
dren and  others  who  may  voluntarily  desire  to  accompany  him," 
appeared  before  the  political  chief,  and  stated,  '^  that  having  registered 
a  tract  of  land  for  cultivation  and  pasturage,  situated  on  the  banks  of 
Ohama  river,  known  as  the  Tierra  Amarilla,  bounded  on  the  east  by 
the  range  of  mountains,  on  the  west  on  a  line  with  the  mouth  of  the 
laguna  de  los  Gaballos,  on  the  north  by  the  Navajo  river,  and  on  the 
south  by  the  Nutrias  river,"  he  prayed  that  said  tract  might  be  granted 
to  him. 

The  petition  was  referred  to  the  corporation  of  Abiqui,  which,  on  May 
13,  1832,  reported  favorably  "on  the  petition  of  the  citizen  Manud 
Martinez,  in  reference  to  the  lands  he  desires  to  possess  with  his  chil- 
dren and  other  residents  who  may  accompany  him;"  that  the  land  is  of 
excellent  quality,  "with  abundance  of  pasture,  water  and  wood,  and 
capable  of  supporting  five  hundred  families  without  property  and  with- 
out any  injury  to  third  parties,  leaving  the  pasture  and  watering  places 
free  to  all  inhabitants  of  this  jurisdiction  of  Abiqui,  the  pastures 
common." 

On  July  18, 1832,  Martinez  protested  against  "leaving  the  pasture 
and  watering  places  free  to  all  the  inhabitants  of  Abiqui;"  and  he 
renewed  his  application  for  the  grant,  stating  that— 

Tlie  land  I  solicit  in  fee  being  distant  several  leagues  more  than  lees  from  Abiqui 
and  its  environs,  it  would  be  more  injurious  than  beneficial  to  me,  as  what  is  reduced 
to  private  property  can  not  be  common  for  this  purpose.  The  boundaries  of  the  land 
are  established  without  preventing  the  use  of  pastures,  watering  places,  roads  and 
highways,  to  any  individual  who  may  Journey  with  his  stock,  &.,  to  other  vacant 
places  that  may  not  be  held  as  private  property  by  one  or  more  individuals  as  that 
I  have  petitioned  for.  It  would  certainly  be  unjust  that  the  stock  raisers  of  Abiqid 
should  proceed  to  establish  permanent  stock  ranges  within  the  limits  of  the  proper^ 
I  seek  to  obtain,  under  the  guarantee  that  the  grant  was  made  on  condition  that  the 
pasture  and  watering  places  should  be  common  with  those  of  Abiqui  to  be  freely 
used  to  the  injury  of  the  proprietors,  which  wiU  have  no  other  tendency  than  that 
of  causing  endless  disputes  and  difficulties — ^that  which  is  held  in  common  being  of 
no  one  individual. 

On  July  20, 1832,  the  Territorial  deputation  of  New  Mexico,  "in  view 
of  the  aforegoing  petition,"  approved  the  grant  as  follows — 

1.  The  tract  of  Tierra  Amarilla  is  granted  to  the  petitioners  with  the  boimdarief 
set  forth  by  them. 
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2.  The  oonatitational  Jnstioe  of  Abiqni  will  proceed  to  make  said  grant,  deliver- 
ing to  each  one  of  thoee  who  may  unite  with  the  petitioners  a  certain  number  of 
varaa,  in  which,  in  his  opinion,  they  can  sow,  by  a  prudent  calculation,  four  or  five 
fanegas  of  wheat,  executing  to  them  a  grant  therefor. 

3.  That  the  pastures,  watering  places  and  roads,  shall  be  firee,  according  to  the 
custom  prevailing  in  all  settlements. 

On  August  25,  1856,  Francisco  Martinez  filed  his  petition  in  the 
office  of  the  surveyor-general  of  New  Mexico,  wherein  he  recites  the 
previous  application  of  his  father,  Manuel  Martinez,  for  the  grant  of 
the  tract  of  land  known  as  the  Tierra  Amarilla,  ^'bdunded  on  the  north 
by  the  Nav^o  river,  on  the  south  by  the  Nutrias  river,  on  the  east  by 
the  mountain  range,  on  the  west  by  the  line  of  the  Puerto  de  los 
Cavallos.^ 

The  petition  fhrther  recites  the  reference  of  the  original  application 
to  the  corporation  of  Abiqui,  its  report  "  recommending  the  propriety 
of  acceding  to  the  request  of  the  petitioners;^  the  subsequent  grant 
by  the  territorial  deputation,  "with  the  boundaries  therein  set  forth;'* 
the  direction  of  the  justice  to  place  grantees  in  possession;  "that  the 
justice  of  Abiqui  proceeded  to  place  them  in  possession,  but  before 
arriving  at  the  place  they  were  turned  back  on  account  of  a  war  break- 
ing out  between  the  citizens  of  New  Mexico  and  the  Navajo  Indians;*' 
that  in  consequence  of  said  war,  possession  was  not  delivered  in  accord- 
ance with  law;  that  after  the  war,  grantees  took  possession  of  the  land, 
with  their  stock,  and  have  so  been  in  possession  ever  since.  The  petition 
then  states  that  believing  the  grant  to  be  a  good  and  lawful  one  under 
the  laws  of  Mexico,  it  is  prayed  the  same  "  may  be  investigated  and 
confirmed  to  your  petitioner  and  associates  in  fee,  the  same  being,  in  our 
opinion,  according  to  law  and  equity.''  And  in  conclusion  it  is  stated 
that  said  tract  contains  "  from  north  to  south  six  leagues  more  or  less, 
and  from  east  to  west  four  leagues  more  or  less;  that  they  can  not 
furnish  a  plot  of  survey  of  said  land,  as  no  survey  has  ever  been  made." 

On  September  10, 1856,  after  hearing  testimony  and  considering  the 
case,  the  surveyor-general  finds  the  facts  as  hereinbefore  recited,  and 
further  that  "  the  original  grantee  and  the  present  claimant  have  been 
in  peaceable  and  quiet  possession  of  the  land  for  the  period  of  twenty- 
one  years." 

In  conclusion  the  surveyor-general  says — 

The  provisional  deputation  was  anthorized  by  the  laws  of  the  republic  of  Mexico 
to  make  donations  of  land  to  individnals;  and  this  case  being  covered  by  the  treaty 
of  Gnadalape  Hidalgo,  and  the  decision  of  the  supreme  conrt  of  the  United  States 
in  the  case  of  J.  C.  Fremont  v.  United  States,  the  grant  made  to  Manuel  Martinez, 
of  which  Francisco  Martinez  is  the  present  claimant,  is  deemed  by  this  office  to  be 
a  good  and  valid  grant;  and  the  Congress  of  the  United  States  is  hereby  respect- 
fally  recommended  to  confirm  the  same,  and  cause  a  patent  to  be  issued  therefor  by 
the  proper  department,  and  the  land  embraced  in  the  boundaries  set  forth  in  said 
grant  to  be  observed. 

This  report  was  duly  transmitted  to  Congress  and  the  grant  was 
confirmed,  by  act  of  June  21,  1860,  suproj  "as  recommended  for  con- 
firmation" by  the  surveyor-general  of  New  Mexico. 
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Itepeated  decisions  of  the  sapreme  court  have  declared  that  sach  a 
Btatate,  as  the  last  qaoted,  passes  the  title  of  the  United  States  as 
effectaally  as  if  it  contained  in  terms  a  grant  de  novo  (Byan  v.  Garter, 
93  U.  S.,  82).  And  since  the  decisions  of  the  supreme  court,  in  rela- 
tion to  the  Sangre  de  Oristo  grant,  reported  in  the  case  of  Tameling  v» 
U.  S.  Freehold  Company  (93  XT.  S.,  644),  and  the  Maxwell  grant,  found 
in  121  and  122  IJ.  S.  Iteports,  reaffirming  said  doctrine — both  being 
cases  in  which  grants  were  confirmed  by  the  same  words  in  the  same 
act  of  Oongress  which  confirmed  the  Tierra  Amarilla  grant — ^it  is  unim- 
portant to  inquire  whether  there  is  anything  to  be  found  in  the  record 
of  the  latter  grant  to  restrict  the  quantity  to  the  eleven  leagues  limits 
of  the  Mexican  law,  or  whether  the  ^'  pastures,  woods,  and  watering 
places  were  left  free  and  conmion  to  all,  with  the  fee  reserved  to  the 
Mexican  government.'' 

With  full  power  and  authority  to  do  so,  the  grant  was  confirmed  by 
Oongress,  "as  recommended  for  confirmation"  by  the  surveyor-general 
of  New  Mexico.  "The  confirmation,"  says  the  court  in  Tameling  t^. 
U.  S.  Freehold  Company,  supra^  "  being  absolute  and  unconditional, 
we  must  regard  it  as  effectual  and  operative  for  the  entire  tract." 

As  to  the  survey,  it  is  possible  errors  were  committed  and  probably 
more  land  was  included  therein  than  either  your  office  or  this  Depart- 
ment would  now  allow,  if  that  survey  were  presented  for  approval. 

The  errors,  if  any,  and  consequent  enlargement  of  the  grant,  are  to 
be  found  in  the  location  of  the  north,  south  and  east  boundaries  in  the 
official  survey — ^the  west  boundary  being  the  only  one  about  which  there 
seems  to  be  no  question.  This  last  line  is  run  in  a  due  north  and  south 
course  fi'om  the  Navajo  river  through  thelaguna  de  Gaballos  or  Puerto 
Oavallos  to  a  point  about  five  miles  due  west  from  the  junction  of  the 
Ohama  and  Nutrias  rivers. 

The  Navajo  river  is  fixed  as  the  north  boundary  in  the  grant,  and  the 
mountain  range  as  the  eastern.  That  river  has  its  source  to  the  north 
of  the  mountains  of  Colorado.  Leaving  the  mountains  to  the  east,  the 
river  courses  along  west  of  aud  parallel  to  them,  in  a  course  a  little 
west  of  south  for  about  fourteen  miles.  It  then  turns  abruptly  to  the 
west  and  runs  an  east  and  west  course  for  about  five  miles,  when  it 
passes  outside  of  the  west  line  of  the  patent. 

It  is  claimed  that  the  northern  boundary  of  the  grant  should  only  go 
as  far  as  this  river  runs  east  and  west  and  thus  describes  the  northern 
boundary  called  for — a  line  which  would  be  only  five  miles  long. 
Instead  of  doing  this  the  survey  runs  with  the  course  of  the  river,  from 
its  source  on  the  western  slope  of  the  mountain  range,  whose  general 
course  here  is  from  northwest  to  southeast;  said  source  being  found  at 
the  northeast  corner  of  the  grant.  The  survey  runs  with  the  course  of 
the  river  for  about  twenty  miles  until  it  intersects  at  the  northwest 
corner — the  western  line  of  the  grant. 

It  is  bythis  alleged  improper  line  the  area  of  the  grant  is  said  to  be 
increased  60,000  acres  within  the  limits  of  the  State  of  Colorado. 
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The  sonthem  boundary  described  in  the  grant  is  the  Nutrias  river. 
This  stream  has  its  origin  in  the  westernmost  range  or  spar  of  moun- 
tains which  contains  the  Brazos  and  Banded  Peaks,  and  it  flows  west- 
ward beyond  the  grant.  It  is  adopted  at  the  point  of  its  junction 
with  the  Ghama  river,  about  five  miles  east  of  the  intersection  of  the 
western  line;  thence  eastwardly  to  its  source  in  the  mountains  last 
mentioned;  thence  a  straight  line  is  run  to  the  east  for  about  seven 
miles  mitil  it  intersects  the  east  line  of  the  survey  as  carried  into 
patent. 

The  eastern  line  runs  along  this  last  mountain  range  in  a  north- 
westerly and  southeasterly  course  until  it  reaches  the  source  of  the 
Navajo  river,  at  the  northeast  corner,  as  before  described. 

TVith  his  said  report  of  October  31,  1885,  the  surveyor-general  of 
Colorado  forwards  a  diagram  of  the  grant,  whereon  he  locates  this 
eastern  line  upon  the  '^  summit  of  the  main  chain  of  Ghama  mountains.'' 
The  assertion  thus  made  as  to  the  location  of  this  line  is  not  based 
npon  any  examination  thereof  in  the  field  by  that  officer,  or  anything 
in  the  record,  or  on  the  allegation  or  information  of  any  other  person; 
bnt  is  stated  by  that  officer  to  be  the  result  of  a  comparison  of  the  plat 
of  the  official  survey  with  the  topography  of  the  country  as  slrown  by 
the  geological  surveys  of  Hayden,  Wheeler  and  others.  The  diagram 
forwarded  is  on  a  reduced  scale,  and  purports  to  show  the  topography 
on  the  same  scale.  The  correctness  of  the  topography  as  thus  shown  is 
denied  by  the  grant  claimants,  who  have  also  filed  a  diagram,  claimed 
to  be  a  correct  showing  of  the  topography  as  taken  from  Hayden  and 
Wheeler's  map.  This  last  diagram  is  on  the  same  scale  as  the  i)lat  of 
the  official  survey,  and  locates  the  east  line,  as  therein;  that  is  on  the 
we&t  side  of  the  mountain  range. 

Which  diagram  delineates  correctly  the  topography  of  the  country,  I 
am  unable  to  say,  but  there  is  considerable  difierence  between  tlie  two. 
But  beyond  the  assertion,  on  the  face  of  the  diagram  of  the  surveyor- 
general  of  Golorado,  that  said  line  is  on  the  top  of  the  mountain  range, 
there  is  nothing  whatever  in  the  topography  as  thus  shown  by  him,  or 
in  the  record  of  the  case  to  sustain  said  assertion.  On  the  contrary, 
everything  in  the  case  goes  to  show  that  the  said  line  was  located  at  the 
west  base  of  said  mountain  range. 

The  original  instructions  were  to  run  the  east  line  "  along  the  west 
foof  of  the  mountain  range.  Afterwards,  the  surveyor-general  of 
[New  Mexico  made  application  for  a  modification  of  this  instruction  and 
that  he  be  permitted  to  run  the  line  along  the  summit  of  the  moun- 
tains; this  modification  was  denied  by  your  office  letter  of  May  24, 1876, 
and  it  was  there  said  "  where  one  of  the  calls  for  the  boundary  of  a 
grant  is  a  mountain,  the  foot  of  such  mountain  is  the  true  boundary;" 
and  the  former  instructions  were  adhered  to. 

The  official  field  and  descriptive  notes  of  survey  contain  the  follow- 
ing statement:  "  From  the  southeast  comer  of  the  grant  I  run  thence 
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along  tlie  west  foot  of  the  main  range  of  mountains  and  along  tbe  east 
boandary  of  the  grant,"  and  thereafter  are  given  the  courses  and  dis- 
tances for  fifty-six  miles,  until  the  head  of  the  Navajo  river  is  reached, 
where  is  established  the  northeast  comer.  There  is  nothing  whatever 
in  these  courses,  measurements,  or  descriptive  notes  to  show  that  the 
course  ^^  along  the  west  foot"  of  the  mountains  was  departed  from  and 
run  on  the  top  of  the  mountains.  But,  on  the  contrary,  the  official  plai 
of  survey  returned  with  said  notes,  and  approved  by  the  surveyor- 
general,  shows  that  said  line  was  not  located  on  the  mountain  ridge, 
but  on  the  west  side  of  the  mountains.  In  May,  1878,  a  protest  was 
filed  by  the  grant  claimants  against  said  survey,  because  >*  the  eastern 
boundary  was  located  at  the  foot  hills  of  the  mountains  instead  of 
the  top  or  summit  thereof.'^  This  protest,  however,  was  afterwards 
withdrawn. 

There  is  also  found  among  the  papers  an  affidavit  by  one  William  E. 
Avery,  made  November  21,  1885,  in  which  he  states  that  he  has  long 
been  a  resident  on  the  grant,  that  his  house  was  the  initial  i)oiut  of  the 
survey;  that  he  is  well  acquainted  with  said  tract  and  the  natural  object 
called  for  as  boundaries  to  said  grant;  that  he  went  with  the  survey or^ 
when  the  official  survey  was  made, "  along  the  whole  eastern  boundary, 
and  in  fact  around  the  whole  survey,  and  knows  that  said  survey  was 
made  along  the  western  side  of  the  Cordillera  de  la  Sierra,"  or  moun- 
tain range. 

In  the  face  of  all  this  I  do  not  find  that,  as  matter  of  fact,  the  ea:^ 
line  was  located  on  the  summit  of  the  mountains  as  stated  on  the  dia- 
gram of  the  surveyor-general  of  Colorado;  there  being  not  a  scintilla  of 
evidence  in  the  record  to  sustain  the  assertion,  I  do  not  think  an  v  action 
should  be  taken  thereon,  and  I  dismiss  the  subject  from  further  con- 
sideration. 

It  is  claimed  that  the  east  line  should  have  been  run  from  the  source 
of  the  Nutrias  river  on  the  western  side  of  the  first  mountains;  thence 
coursing  northwesterly  along  the  base  and  with  the  trend  of  said 
mountains  until  it  reached  a  point  opposite  the  bend  in  the  Navajo 
river,  before  described,  then  to  and  with  said  river  to  the  northeast 
corner  as  located;  that  thus  the  grant  would  have  been  bounded,  aloD|r 
its  whole  length  on  the  north  by  tlie  Navajo  river;  on  the  south  by  tbe 
Nutrias;  on  the  east  by  the  mountain  range,  and  have  embraced  tbe 
land  lying  on  both  sides  of  the  Chama  river  as  described  in  the  peti- 
tion. All  calls,  it  is  asserted,  would  have  been  answered,  no  rules 
violated  and  no  undne  amplification  of  the  grant  made  to  its  present 
enormous  proportions. 

Unquestionably,  if  the  lines  had  been  thus  located,  the  area  of  tbe 
grant  must  have  been  greatly  reduced — probably  by  one-third,  I  vshould 
think.  The  theory  which  would  lead  to  the  deduction  is  plausible,  but 
seems  debatable.  The  east  boundary,  as  described  in  the  original  of 
the  grant,  is  the  "Cordillera  de  la  Sierra,"  which  is  translated  by  t4ie 
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snrveyor  general  qtS  <Hhe  range  of  mountains."  £at  the  expression 
meaus  something  more  than  the  translated  words  imply  in  their  ordi- 
nary acceptation.  The  Spanish  expression  is  tautological  and  literally 
translated  is  ^Hhe  ridge  of  the  mountains  of  the  ridge  of  the  moun- 
tains," aud  may  be  safely  accepted  as  meaning  here  a  continuous  chain 
(Cordillera)  or  range  of  mountains. 

On  the  diagram  submitted  by  the  surveyor-general  of  Colorada,  the 
range  of  mountains  which  is  adopted  as  the  eastern  boundary  is 
described  by  him  as  the  '^main  chain  of  Ghama  Mountains,''  whilst  the 
other  nioantains,  along  which  he  thinks  the  eastern  boundary  should 
have  been  run,  are  apparently  not  a  continuous  range,  but  off-shoots 
or  spurs,  from  the  Ohama  or  main  range,  scattered  and  disconnected, 
three  or  four  of  them  are  very  lofty;   one  of  the  latter,  the  Banded 
Peak  as  it  is  called,  being  located  in  Colorada,  about  five  miles  north 
of  what,  he  says,  should  be  the  true  north  line  of  the  grant;  another 
is  situated  twelve  miles  southwest  from  the  Banded  Peak,  and  about 
five  miles  east  of  the  undisputed  western  boundary;   another,  the 
Brazos  Peak,  is  about  thirty  miles  further  to  the  southeast,  and  within 
about  five  miles  of  the  eastern  boundary  as  surveyed ;  and  yet  another 
about  twelve  miles  fiu'ther  to  the  south  and  also  within  about  five 
miles  from  said  eastern  boundary,  and  about  three  miles  from  the 
southern  boundary.    If  the  matter  were  presented  for  the  first  time  it 
would  be  questionable  whether  mountains  scattered  about  in  this 
irregular  manner  would  be  adopted  as  satisfactorily  answering  a  call 
for  a  continuous  range  of  mountains.    This  being  so,  I  cannot,  with 
the  light  before  me,  and  in  the  exercise  of  my  best  judgment,  after  a 
most  careful  consideration,  say  that  the  oflScial  survey  is  clearly  wrong. 
The  enormous  size  of  the  grant  as  surveyed — ^nine  hundred  and 
thirty  square  miles — ^is  startling,  and  involuntarily  the  question  pre- 
sents itself,  did  Congress  really  ever  intend  knowingly  to  confirm  a 
grant  of  such  size?    But  apart  from  this  indefinable,  or  perhaps 
instinctive  hesitancy,  I  find  in  the  record  nothing  on  which  to  base  a 
reasonable  or  judicial  doubt  that  Congress  intended  this  grant  should 
have  any  restrictions  as  to  quantity,  except  so  far  as  the  same  was 
limited  by  the  recommendation  of  the  surveyor-general.    Nor  is  there 
such  doubt  that  the  grant  has  been  surveyed  with  boundaries  "as 
recommended.'' 

But  even  if  I  were  of  the  opinion  that  a  survey  in  accordance  with 
the  views  of  the  surveyor-general  of  Colorado  and  New  Mexico  would 
have  more  nearly  accorded  with  the  lines  of  the  original  grant,  this 
opinion  would  not  be  suflQcient,  even  when  supported  by  that  of  those 
two  officers,  to  justify  me,  under  the  circumstances,  in  recommending 
suit  to  cancel  the  patent  in  this  case. 

This  survey  was  regularly  made  by  officers  of  the  land  department 
sixteen  years  after  the  confirmation  of  the  grant  by  act  of  Congress; 
it  was  duly  api^roved  and  reported  in  July,  1876,  and  laid  in  the 
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land  oflQce  until  February,  1881,  when  patent  was  issaed — ^a  period  of 
nearly  five  years,  daring  tlie  whole  of  which  time  it  was  subject  to 
exception  by  any  one  interested.  But  the  only  exceptions  filed  were 
by  those  claiming  under  the  confirmees  who  objected  because  the  survey 
did  not  embrace  enough  laud.  Ko  fraud,  imposition  or  deception  was 
practiced  upon  the  Commissioner ;  but  that  officer,  deliberately  and  after 
four  years,  according  to  the  dictates  of  his  best  judgment,  approved 
the  survey  and  caused  the  same  to  be  carried  into  patent;  and  I  am 
unable  to  say,  upon  the  whole  showing  made,  that  in  this  be  erred. 

No  fraud  is  shown  in  connection  with  the  survey  or  its  approval. 
None  is  alleged,  save  that  the  surveyors-general  of  New  Mexico  and 
Colorado,  in  a  general  way  say  the  survey  was  "fraudulent/'  that  too 
much  land  was  "  fraudently  included  within  its  lines,"  etc.  But  no 
facts  whatever  are  stated  tending  in  the  slightest  degree  to  show  fraud 
or  even  to  create  in  the  mind  a  suspicion  thereof  in  relation  to  the  action 
of  any  of  the  of&cers  of  the  government  or  any  one  else  in  connection 
with  said  survey. 

The  charge  of  fraud  seems  to  be  based  upon  nothing  whatever  except 
the  opinion  of  the  surveyors  that  the  grant  has  been  patented  for 
entirely  too  much  land,  and  therefore  they  think  the  survey  which 
brought  about  the  patent  must  have  been  fraudulent. 

In  the  Maxwell  grant  case,  supra,  an  assault  was  made  upon  the  sur- 
vey as  fraudulent  and  much  was  said  there,  as  here,  about  the  linezs 
being  so  improperly  and  "fraudulently"  run  as  to  exaggerate  the  area 
of  the  original  grant.  In  response  to  these  charges  and  others  alleging 
errors  and  mistakes,  on  page  381  of  Vol.  121,  the  court  declared  with 
much  emphasis  its  views  of  the  law,  which  should  govern  such  ceases;  it 
said: 

We  take  the  general  doctrine  to  be,  that  when  in  a  court  of  equity  it  is  propn^ed 
to  set  aside,  to  annul  or  to  correct  a  written  instrument  for  fraud  or  mistake  in  the 
execution  of  the  instrument  itself,  the  testimony  on  which  this  is  done  must  be  clear, 
unequivocal  and  convincing,  and  that  it  cannot  be  done  upon  a  bare  preponderance  of 
evidence  which  leaves  the  issue  in  doubt.  If  the  proposition,  as  thus  laid  down  in  tbf 
cases  cited,  is  sound  in  regard  to  the  ordinary  contracts  of  private  individuals,  bow 
much  more  should  it  be  observed  where  the  attempt  is  to  annul  the  grants,  the  pat- 
ents and  other  solemn  evidences  of  title  emanating  from  the  government  of  the  Lnit<^ 
States  under  its  official  seal.  In  this  class  of  cases,  the  respect  due  to  a  p«at«nt,tbe 
presumption  that  all  the  preceding  steps  required  by  the  law  had  been  observed 
beftre  its  issue,  the  immense  importance  and  nece^ity  yf  the  stability  of  titles depeo- 
dent  upon  these  official  instruments  demand  that  efibrts  to  set  them  aside,  to  annnl 
them  or  to  correct  mistakes  in  them  should  only  be  successful  when*  the  allegatioos 
on  wliich  this  is  attempted  are  clearly  stated  and  fully  sustained  by  proof.  It  i«not 
to  be  admitted  that  the  titles  by  which  so  much  property  in  this  country  and  rightii 
are  held,  purporting  to  emanate  from  the  authoritative  action  of  the  officers  of  tlie 
government,  and,  as  in  this  case,  under  the  seal  and  signature  of  the  President  of 
the  United  States  himself,  shall  be  dependent  upon  the  hazard  of  successful  resist- 
ance to  the  whims  and  caprices  of  every  person  who  chooses  to  attack  them  in  a 
court  of  justice;  but  it  should  be  well  understood  that  only  that  class  of  evidence 
which  commands  respect,  and  that  amount  of  it  which  produces  conviction,  shall 
make  such  an  attempt  successful. 
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Applying  the  rules,  here  so  clearly  laid  down,  to  this  case,  it  was  not 
proper  to  recommend  to  the  Attorney  General  that  suit  be  brought  to 
secure  the  cancellation  of  the  Tierra  Amarilla  patent,  inasmuch  as  I  do 
not  think  such  suit  can  be  successfully  maintained  on  the  record  pre* 
sented  to  me. 

Since  the  matter  has  been  pending  here  the  Hon.  Antonio  Joseph, 
the  Delegate  from  tlie  Territory  of  New  Mexico,  has  filed  in  the  case,  a 
memorial  from  a  large  number  of  persons  who  represent  themselves  to 
be  the  descendants  of  those  who  originally  went  upon  said  grant  with 
Martinez  and  who  complain  that  they  are  being  deprived  of  their  rights 
to  free  pasturage  to  wood  and  watering  places  by  the  present  grant 
owners. 

These  are  matters  with  which  this  Department  cannot  deal,  but  said 
parties  must  obtain  redress,  if  entitled  to  any,  from  the  courts.  If  they 
are  entitled  to  such  rights  under  the  law  the  patent  of  the  United  States 
could  not  and  did  not  deprive  them  of  those  rights.  The  grant  was 
confirmed  to  Martinez  by  Congress  and  the  patent  is  a  conveyance  by 
the  United  States  to  him  of  the  title  thus  confirmed  and  does  not  take 
away  or  affect  the  rights  of  any  third  parties. 


PRACTICE-NOTICE-PERSONAL  SERVICE. 

Pabbish  V.  Jay. 

Notice  of  a  contest  by  registered  letter  is  not  personal  service,  and  confers  no  juris- 
diction on  the  local  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
{3. 1.  H.)  her  1,  1894.  (J.  I.  P.) 

The  question  presented  by  the  appeal  of  Frank  E.  Jay  from  your 
office  decision  of  February  21, 1893,  transmitted  here  by  your  office 
letter  of  April  10, 1893,  is,  whether  a  notice  of  hearing  by  registered 
letter,  to  a  party,  confers  jurisdiction  on  the  local  office. 

The  land  involved  is  the  N.  ^  of  the  NE.  i  of  Sec.  35,  T.  27  N.,  E.  20  VV., 
Missoula,  Montana,  land  district,  the  township  plat  of  which  was  tiled 
in  the  local  office  July  17,  1891. 

September  4, 1891,  the  defendant.  Jay,  made  homestead  entry  of  said 
tract,  with  other  lands.  September  21,  1891,  the  plaintiff  filed  in  the 
local  office  a  corroborated  affidavit,  alleging  settlement  on  said 
described  tract,  on  October  13, 1887,  which  she  averred  was  long  prior 
to  the  settlement  of  the  defendant;  that  she  had  made  valuable 
improvements  on  said  tract,  and  a  hearing  was  asked  to  determine  the 
priority  of  her  claim. 

September  22, 1891,  the  local  office  notified  the  parties  by  registered 
letter  that  the  testimony  would  be  taken  October  23,  1891,  at  Holt, 
Missoula  county,  Montana,  before  one  John  G.  Dooley,  and  that  the 
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hearing  before  the  local  office  would  occar  ^November  11, 1891.  The 
registered  letter  to  the  defendant  waB  addressed  to  him  at  Holt,  Mon- 
tana, where  the  testimony  was  to  be  taken,  and  wa«  received  by  him, 
as  shown  by  the  retarn  receipt,  September  27, 1891.  He  did  not  appear 
at  the  taking  of  testimony  October  23,  nor  at  the  hearing  November  11, 
1891.  The  plaintiff  appeared  at  both  of  said  times  and  places,  and  on 
the  testimony  iutrodnced  by  her  the  local  office  recommended  the  can- 
cellation of  the  defendant's  homestead  entry  as  to  the  tract  here  involved. 

On  appeal  to  your  office,  the  defendant  also  moved  to  dismiss  the 
case,  for  want  of  jurisdiction.  Your  office  overruled  said  motion,  and 
dir^^cted  that  should  said  decision  become  final,  the  plaintiff  should  be 
permitted  to  file  for  the  tract  described. 

The  appeal  of  the  defendant  to  this  Department  is  substantially  upon 
the  ground  that  your  office  erred  in  overruling  his  motion  to  dismiss 
the  case,  and  presents  the  question  stated  at  the  beginning  of  this 
decision. 

It  is  urged  that  the  notice  given  the  defendant  by  registered  letter, 
conferred  no  jurisdiction  on  the  local  offiee,  that  Rule  9,  of  the  Rules  of 
Practice,  require  that  personal  service  shall  be  made  in  all  cases  where 
the  party  to  be  served  is  a  resident  of  the  State,  and  shall  consist  in 
the  delivery  of  a  copy,  and  that  registered  letters  are  legitimate  only 
as  a  part  of  the  requirements  in  notice  by  publication,  and  of  interloc- 
utory motions,  proceedings,  orders  and  decisions;  and  the  case  of  Far- 
rier V,  Falk  (13  L.  D.,  546)  is  cited  as  conclusive  of  the  question  presented. 

In  seeking  to  show  the  inapplicability  of  Farrier  v.  Falk,  supra^  to 
the  question  involved,  your  office,  in  its  decision,  draws  a  very  nice 
distinction  between  hearings  ordered  by  the  local  office  on  an  affidavit 
of  contest,  and  hearings  ordered  on  its  own  motion  to  determine  the 
rights  of  conflicting  claimants,  and  the  notice  necessary  in  each  instance 
to  confer  jurisdiction  on  the  local  office.  Without  further  reference  to 
that  distinction,  I  cjill  your  attention  to  the  case  of  Chesley  r.  Rice 
(16  L,  D.,  120,  at  p.  122),  where  it  is  stated  that  "notice  of  contest  and 
hearing  must  be  served  personally/'  as  provided  by  Rule  0,  of  the  Rules 
of  Practice,  In  the  case  of  Farrier  v.  Falk  it  is  held  that  "  service  of 
notice  in  contest  proceedings  cannot  be  legally  made  by  registered  let- 
ter, and  that  notice  thus  served  confers  no  jurisdiction  on  the  local 
office." 

The  case  at  bar  is  an  adversary  proceeding.  Those  proceedings 
were  invoked  by  the  affidavit  of  the  plaintiff,  and  the  result  will  vir- 
tually determine  the  rights  of  one  party  or  the  other  to  the  land 
involved;  hence  it  is  in  the  nature  of  a  contest  proceeding. 

The  rule  of  the  Department,  as  established  by  numerous  decisions 
and  the  Rules  of  Practice,  in  effect  is,  that  where  an  individual  resides 
in  the  same  State  where  the  land  claimed  by  him  lies,  and  proceedings 
adverse  to  his  interests  in  said  land,  requiring  an  adjudication,  are 
instituted,  jurisdiction  of  his  person  by  the  local  office  can  be  acquired 
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only  by  personal  service  of  notice,  on  him,  and  that  notice  by  registered 
letter  is  not  personal  service,  and  confers  no  jurisdiction  on  the  local 
offiee.  In  view  of  this  fact  it  is  evident  that  in  the  case  at  bar  the  local 
office  acquired  no  jurisdiction  over  the  defendant.  (Elting  v,  Terhuue, 
18  L.  D.,  586.) 

Your  decision  is  therefore  reversed,  with  instructions  to  return  the 
case  to  the  local  offic^  for  proceedings  de  novo  on  the  affidavit  of  the 
plaintiff. 


HOM£STBAI>  CONTEST— LEAVE  OV  ABSENCE. 

TAYLOB  V.  Henet. 

A  leave  of  absence  procured  Jiy  an  entryman,  who  in  fact  had  not  established  resi- 
dence on  the  land,  wiU  not  operate  to  defeat  a  subsequent  contest  in  which 
abandonment  is  charged  against  the  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  1,  1894.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Fred  0.  Taylor  from  your  office 
decision  of  February  14, 1893,  dismissing  his  contest  against  the  home- 
stead entry  made  by  Henry  L.  Henry  on  June  24, 1891,  embracing  the 
SE.  J,  Sec.  21,  T.  3  N.,  R.  1  E.,  Boise  City  laud  district,  Idaho. 

Said  contest  was  filed  December  29,  1891,  alleging  abandonment 
and  the  notice  issued  thereon  was  served  the  next  day. 

With  the  said  entry,  papers  is  an  affidavit  for  leave  of  absence  under 
the  third  section  of  the  act  of  March  2,  1889  (25  Stat.,  854),  which  bears 
the  following  endorsement: 

Filed  Decemher  28,  1891,  and  leave  of  absence  granted  for  six  months  from  date 
hereof. 

Chas.  B.  KiNGSLKY,  Register. 

The  hearing  upon  Taylor's  contest  was  set  for  February  8, 1892,  but, 
upon  motion  by  Henry,  was  continued  to  March  8, 1892. 

On  that  day  Henry  appeared  with  Alfred  A,  Frazier  who,  acting  aa 
Henry's  attorney,  moved  to  dismiss  the  contest,  but  after  the  motion 
had  been  argued,  it  was  denied. 

A  stipulation  as  to  the  facts  was  then  drawn  up  and  signed  by 
Frazier,  in  which  it  was  admitted  that  Henry  had  never  established  a 
residence  upon  the  land,  but  had  placed  improvements  thereon,  con- 
sisting of  a  house  valued  at  $400,  which  was  only  partially  completed. 

It  was  agreed  in  said  stipulation  that  the  contestant  might  offer  fur- 
ther testimony  if  he  desired. 

The  case  was  continued  from  time  to  time  until  Februaiy  15, 1802, 
when  the  local  officers  called  Frazier's  attention  to  the  fact  that  he 
had  never  qualified  as  required  by  the  rules  and  regulations  gov  erning 
the  recognition  of  attorneys  before  the  local  office,  and  had  never  tiled 
written  authority  to  represent  Henry. 
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He  thereupon  complied  and  witnesses  on  both  sides  were  examined, 
the  case  being  continued  to  next  day. 

On  the  following  day  he  moved  to  strike  the  stipulation  from  the 
record,  and  in  the  decision  of  the  local  office  upon  the  case,  said  motion 
was  granted,  their  decision  stating: 

That  the  facts,  as  stipulated,  do  not  agree  with  those  developed  by  the  examinatioD 
of  the  witnesses,  and  aU  parties  having  been  allow^ed  a  full  opportunity  to  testifv 
in  the  case,  the  said  stipulation  is  not  considered  in  the  matter  of  this  decision. 

Their  decision  recommended  that  the  contest  be  dismissed.  Said 
decision  was  sustained  by  your  office  decision  of  February  14, 1893,  an 
appeal  from  which  brings  the  case  before  this  Department. 

From  a  careful  review  of  the  entire  record,  I  deem  it  unnecessary  to 
consider  the  question  as  to  whether  the  defendant  is  bound  by  said 
stipulation,  for  its  only  effect  would  be  to  strike  out  the  testimony 
subsequently  offered  in  his  behalf,  a  consideration  of  which  does  not 
affect  the  disposition  of  the  case. 

In  the  case  of  Yarneau  v,  Graham  (16  L.  D.,  348)  it  was  held  that— 

Leave  of  absence  granted  to  a  homesteader  under  section  three,  act  of  March  2, 
1889,  does  not  preclude  the  initiation  of  a  contest  daring  such  period  on  aecouat 
of  non-compliance  with  law  prior  thereto.     (Syllabus.) 

And  in  the  case  of  Sylvester  Gehr  (14  L.  D.,  95),  it  was  held  that— 

Section  three,  act  of  March  2,  1889,  permits,  under  certain  circumstances,  a  leave 
of  absence  after  settlement,  but  does  not  authorize  an  extension  of  time  for  .the  estab- 
lishment of  residence.     (Syllabus.) 

It  is  shown  that  Henry,  prior  to  the  initiation  of  these  proceedings, 
resided  in  an  addition  to  Boise  City,  distant  about  seven  miles  from 
the  land  in  question,  where  he  was  engaged  in  the  lumber  business. 

He  had  a  house,  consisting  of  three  rooms,  built  upon  this  land, 
which  was  without  chimney  and  otherwise  incomplete  at  the  time  of 
the  filing  of  this  contest. 

During  the  absence  of  his  wife,  on  a  visit  east,  he,  on  October  10th 
or  11th,  1891,  visited  the  land,  and  began  a  residence,  the  nature  of 
which  is  shown  by  his  own  testimony : 

Direct  examination. 

Q.  Did  you  ever  since  filing  upon  this  laud  go  upon  it  for  the  purpose  and  with 
the  intention  of  taking  up  your  residence  there  and  making  it  3'our  homef  If  so, 
when  ? 

A.  1  did;  I  went  onto  the  land  some  time  between  the  5th  and  15th  of  October, 
I  think  it  was  the  tenth  or  eleventh,  1891. 

Q.  Were  you  ever  on  these  premises  and  remained  there  over  night  since  yon 
have  filed  upon  the  landf 

A.  I  was,  1  think  it  was  the  10th  or  11th  of  October,  1891. 

Q.  Where  was  your  family  at  the  time  you  went  upon  this  land  for  the  purpose  of 
making  it  your  residence  f 

A.  They  were  in  Michigan. 
«  «  •  •  «  •  • 

Cross-examination. 

Q.  What  is  the  condition  of  the  house  on  the  land  as  to  being  completed f 

A.  The  house  is  all  completed  except  the  papering,  ceiling  up  under  the  porch  one 
little  place,  building  a  chimney^  and  painting  it. 
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Q.  Were  the  shavings  ever  cleared  out  after  the  carpoaters  left  itf 
A.  No. 

Q.  Did  yon  ever  put  any  fnruitnre  into  itf 
A.  Nothing  but  a  bunk  there ;  that  is  all. 

Q.  What  did  you  do  when  you  first  went  upon  that  land  on  the  10th  or  11th  ot 
October  f 
A.  I  \reiit  there  and  picketed  my  horse  and  built  a  fire  and  went  to  sleep. 
Q.  Where  did  you  build  the  firef 
A.  Outside,  between  the  house  and  the  ditch. 
Q.  About  what  time  a  day  was  thisf 
A.  This  was  in  the  evening. 

Q.  Your  family  went  east  partly  on  a  visit  did  they  not? 
A.  Yes  sir. 

His  wife  returned  later  in  October,  but  did  not  go  to  the  land  on 
accoant  of  sickness,  the  natare  of  which  is  shown  by  defemlant's  testi- 
mony: 

Q.  What  was  the  matter  of  your  wife  during  the  time  you  say  she  was  in  ill  health  f 
A.  Nervous  trouble  brought  on  by  a  felon. 
Q.  Where  was  the  felon  f 
A.  On  her  right  thumb. 

He  admits  that  prior  to  the  filing  of  this  contest  he  had  heard  that 
Buch  contest  was  likely  to  be  filed,  and  when  asked:  "  Was  it  before 
you  filed  the  affidavit  for  a  leave  of  absence  T^  he  replied,  "  I  could  not 
say  as  to  that." 

It  is  plain  that  Henry  had  never  begun  an  actual  residence  upon  this 
land  prior  to  the  ioitiation  of  this  contest,  and  that  the  application  for 
leave  of  absence  was  filed  with  a  view  to  forestalling  contest. 

The  facts,  as  disclosed  by  the  testimony,  show  that  there  was  no 
ground  for  granting  the  leave  of  absence,  and  his  intentions  are  made 
plain  by  his  subsequent  acts  in  relation  to  the  laud. 

The  decision  of  the  local  officers  recommending  the  dismissal  of  the 
contest  was  rendered  July  16, 1892,  and  on  the  21st  of  same  month  he 
relinquished  his  homestead  and  on  the  same  day  made  desert  entry  of 
the  land. 

From  a  review  of  the  entire  matter,  I  must  hold  that  the  homestead 
entry  was  subject  to  contest  on  December  29, 1891,  and  that  upon  its 
cancellation  Taylor  should  have  been  accorded  a  preferred  right  of 
entry. 

I  must,  therefore,  reverse  your  office  decision,  and  direct  that  Taylor 
be  advised  of  his  rights,  and  if  he  make  entry  within  the  thirty  days 
granted  him  as  a  preferred  right|  Henry's  desert  land  entry  will  be 
canceled. 
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RAILROAD  GBANT—MINEBAL  LAN1>S-PATENT. 

COTJBTRIGHT  V.  WISCONSIN  CENTRAL  R.  R.  CO. 

Under  a  railroad  grant  which  provides  that  ''all  mineral  lands  be  and  it  a  same  are 
hereby  reserved  and  excluded  from  the  operation  of  this  act/'  a  patent  issued  for 
lands,  "  excepting  and  excluding  all  mineral  lands  should  any  such  be  found  to 
exist,"  does  not  reserve  to  the  Department  the  power  and  authority  to  subse- 
quently inquire  into  the  character  of  the  lands  embraced  in  said  patent. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 1,  1894.  (J.  I.  H.) 

The  E.  i  of  the  KW.  J  of  Sec.  33,  T.  46  N.,  R.  2  E.,  Wausau,  Wiscon- 
sin, is  within  the  indemnity  limits  of  the  grant  to  the  State  of  Wis- 
consin in  aid  of  the  Wisconsin  Central  Railroad  Company. 

By  the  terms  of  the  granting  act  (13  Stat.,  67,  Sec.  6),  all  mineral 
lands  were  reserved  and  excluded  from  the  operation  of  the  act^  except 
so  much  thereof  as  was  embraced  in  the  right  of  way  throagh  such 
reserved  mineral  lands. 

October  21, 1882,  patent  was  issued  to  said  company,  conveying  this 
and  other  lands,  described  by  legal  subdivisions,  selected  within  its 
defined  indemnity  limits,  but  excepting  and  excluding  therefrom  '*all 
mineral  lands,  should  any  such  be  found  to  exist  in  the  tracts  embraced 
in  the  foregoing  description." 

August  22,  1889,  John  B.  Courtright,  by  William  H.  Jacobs,  hia 
attorney  in  fact,  applied  to  make  soldier's  additional  homestead  entry 
for  the  tract.    With  his  said  application,  he  filed  the  tbllowing  i^aper: 

I,  John  B.  Conrtright,  do  hereby  offer  to  prove,  in  connection  with  and  in  sopport 
of  my  application  herewith  made  to  enter  the  east  half  of  the  north  west  qnarter  of 
section  number  thirty -three  (33)  of  township  No.  forty-six  (46)  of  range  No.  two  (2) 
east,  containing  eighty  acres,  that  on  the  5th  day  of  May,  1864,  and  ever  since,  the 
said  land  was,  has  been,  and  now  is  mineral  land,  containing  extensive  and  valaable 
mines  of  iron  ore  in  every  part  of  the  same,  and  valuable  chiefly  or  alt'Cjcetber  for 
such  mines,  and  that  the  said  lands  were  expressly  reservecl  and  exclude<l  from  the 
a|)eratiou  of  the  act  of  Cougress,  entitled  *'An  act  granting  lands  to  aid  in  the  con- 
eCtruction  of  certain  railroads  in  the  State  of  Wisconsin,"  approve<l  May  5,  18#>4,  and 
expressly  reserved  and  excepted  from  the  patent  to  the  Wisconsin  Central  R.  K.  Co., 
and  are  now  public  lands  of  the  United  States,  subject  to  my  entry  as  applied  for. 

S.  E.  Thayer,  register  of  the  Wausau  office,  rejected  his  said  applica- 
tion, as  follows: 

Application  rejected,  lor  the  reason  that  the  land  applied  for  is  within  the  indem- 
nity  limits  of  the  grant  for  the  Wisconsin  Central  R.  R.  Co.,  and  was  patented  to 
the  company  October  21,  1882,  and  the  same  is  not  therefore  subject  to  entrj-. 

Entry  fees  duly  tendered. 

Courtright  appealed,  and  by  your  decision  of  October  30, 1890,  you 
affirmed  the  action  of  the  local  officers,  and  he  now  further  prosecutea 
his  appeal  to  this  Department,  and  asks  that  a  hearing  be  allowed  him 
to  show  that  the  land  is  mineral,  and,  in  the  event  he  does,  that  liis 
entry  may  be  allowed.    In  the  paper  accompanying  his  application,  lie 
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does  not  offer  to  prove  that  the  tract  in  question  was  known  to  be  min- 
eral at  the  date  the  grant  took  effect,  but  in  his  brief,  filed  in  the  case, 
counsel  for  applicant  (Hon.  William  F.  Vilas)  offers,  in  the  event  that 
such  showing  is  deemed  necessary,  to  amend  his  statement  of  facts  so 
as  to  show,  that  ^Mn  £act,  before  the  Wisconsin  Central  Eailroad  Com- 
pany acquired  any  right  or  title  to  the  land,  large  quantities  of  iron  ore 
were  regularly  taken  from  the  mines  upon  the  lands,  and  shipped  to 
market,  which  the  agents  of  that  company  very  well  knew,  but  con- 
cealed from  the  Department,'^  and  asks  to  be  allowed  to  do  so. 

Elaborate  briefs  have  been  filed  by  counsel  in  the  case. 

It  is  contended  by  counsel  for  the  company  that  the  land,  having 
been  patented  by  the  executive  department  of  the  government,  this 
Department  has  parted  with  its  jurisdiction,  and  can  not  entertain  the 
application;  that  if  the  patent  was  issued  in  violation  of  the  granting 
act,  resort  must  be  had  to  the  court  to  set  aside  and  vacate  the  patent, 
so  far  as  it  embraces  the  land  in  controversy;  that  the  reservation  and 
exclusion  of  mineral  lands  in  the  granting  act  had  reference  to  lands 
known  to  be  mineral  at  the  date  of  the  grant,  and  that  the  discovery 
of  mineral  years  after  the  grant  had  attached  and  patent  had  issued 
could  not  defeat  the  title;  also,  that  iron  is  not  mineral  within  the 
meaning  of  the  words  of  reservation  in  the  granting  act. 

On  the  part  of  counsel  for  the  applicant,  it  is  contended,  in  sub- 
stance, that  iron  is  mineral  within  the  meaning  of  the  act;  that  the  act, 
having  expressly"  reserved  and  excluded  "  mineral  land  from  the  grant, 
the  executive  department  properly  excepted  such  landsfrom  the  patent, 
and  having  so  excepted  them,  they  are  not  patented  lands,  but  remain 
a  part  of  the  public  domain  and  subject  to  the  jurisdiction  of  this 
Department. 

When  a  patent  has  issued  for  any  portion  of  the  public  domain,  the 
jurisdiction  of  this  Department  ceases  as  to  the  land  so  patented.  This 
has  been  so  repeatedly  decided  by  the  courts  and  this  Department 
that  it  has  long  since  ceased  to  be  a  question  in  dispute,  but  has 
become  a  maxim  of  the  law  i>ertaining  to  the  disposal  of  the  public 
lands. 

It  is  pretty  well  settled  that  if  the  patent  to  the  company  contained 
no  words  of  exception  or  reservation  as  to  mineral  lands,  such  a  patent 
would  have  deprived  the  Department  of  jurisdiction  over  all  the  land 
so  patented,  and  left  to  the  courts  the  determination  of  the  rights  of 
the  company,  in  case  they  were  disputed. 

But  counsel  for  the  applicant  insists  that  under  the  terms  of  the 
exceptions  contained  in  the  patent,  the  mineral  lands  within  tlie  limits 
of  the  grant  have  never  been  patented  to  the  railroad  company,  and 
that  the  Department  still  has  jurisdiction  over  these  lands. 

On  the  other  hand,  counsel  for  the  company  contend  that,  because 
the  grant  can  not  be  affected  by  any  words  of  reservation  in  the  patent, 
such  words  must  be  regarded  as  superfluous,  and  the  patent  consid- 
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ered  as  conveying — ^whether  rightfally  or  wrongfully — all  the  lands 
described  therein^  and,  before  the  company's  right  thereto  can  be  dis- 
turbed, the  patent  must  be  set  aside  as  to  lands  improperly  conveyed 
by  a  court  of  law  or  equity. 

Thus  the  issue  upon  the  main  question  in  the  case  is  clearly  and 
sharply  defined. 

Are  these  words  of  exception  superfluous,  or  did  they  serve  to  except 
the  mineral  lands  from  the  patent  to  the  company?  For,  if  they  did, 
the  land  in  dispute  has  not  been  patented  to  the  company,  but  is  still 
a  part  of  the  public  domain,  and  subject  to  disposal  by  this  Department. 

The  granting  clause  in  said  patent  is  as  follows: 

Now,  know  ye,  that  the  United  States  of  America,  in  consideration  of  the  prem- 
ises, and  pursuant  to  the  said  acts  of  Congress,  have  given  and  granted,  and  by  these 
presents  do  give  and  grant,  unto  the  Wisconsin  Central  Railroad  Company,  its 
successors  and  assigns,  the  tracts  of  land  selected  as  aforesaid  and  described  in  the 
foregoing,  yet  excepting  and  excluding  all  mineral  lands,  should  any  sach  be  found 
to  exist  in  the  tracts  embraced  in  the  foregoing  description. 

In  this  case,  the  legislative  grant  fixes  the  rights  of  the  railroad 
company,  i.  e.,  contains  all  the  terms  of  the  contract  between  the  gov- 
ernment and  the  railroad  company.  The  grant  passes  title,  and  patent 
is  unneccessary  for  that  purpose.  The  patent  is  issued  by  the  officers 
of  the  government  to  define  and  identify  the  lands  granted  by  act  of 
Congress,  and  is  a  convenient  mode  of  placing  in  the  hands  of  the 
grantee  a  written  evidence  of  his  title.  The  patent  must  follow  the 
granting  act,  and  cannot  add  to  or  take  from  the  grant,  nor  can  terms 
or  restrictions  be  rightfully  inserted  in  the  patent  which  are  not  author- 
ized by  the  granting  act. 

The  exception  of  mineral  lands  in  the  patent  in  question  could  not 
rightfully  go  any  further  than  "give  expression  to  the  intent  of  the 
statute."  Does  the  exception  in  this  patent  perform  its  proper  office  t 
That  is,  is  it  confined  to  giving  expression  to  the  intent  of  the  statute! 
The  exception  in  the  patent  excludes  all  mineral  lands  "should  any 
such  be  found  to  exist"  in  the  tracts  embraced  therein.  The  mineral 
reservation  in  the  granting  act  is  in  the  following  language:  "all 
mineral  lands  be  and  the  same  are  hereby  reserved  and  excluded  from 
the  operation  of  this  act." 

The  granting  act  is  silent  as  to  the  time  when  the  character  of  the 
land  shall  be  determined ;  while  it  would  seem  that  the  language  of  the 
patent  which  excepts  mineral  lands  leaves  the  character  an  open  ques- 
tion after  patent. 

The  supreme  court  of  the  United  States  recently  decided  in  the  case 
of  Barden  v,  Northern  Pacific  Eailroad  Company  (152  U.  S.,  288),  in 
construing  a  similar  grant,  that  the  Department  of  the  Interior  had 
jurisdiction  to  determine  the  character  of  lands  within  the  limits  of  tlie 
grant  up  to  the  issuing  of  patent,  but  not  afterward.  After  stating 
that  the  Department  had  jurisdiction  to  inquire  into  the  character  of 
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lands  np  to  the  date  of  patent,  and  that  it  was  its  duty  to  do  so,  and 
see  to  it  that  lands  other  than  those  granted  should  not  pass  to  patent, 
the  court  said: 

It  is  true  tLat  the  patent  has  been  issaed  in  many  iuBtances  without  the  investiga- 
tion and  consideration  which  the  pablic  interest  requires;  but  if  tbat  has  been  done 
without  frandy  though  unadvisedly,  by  officers  of  the  goyernment  charged  with  the 
duty  of  supervising  and  attending  to  the  preparation  and  issue  of  such  paten ts,  the 
oonBoquence  must  be  borne  by  the  government  until  by  further  legislation  a  stricter 
regard  to  their  duties  in  that  respect  can  be  enforced  upon  them. 

Thus,  it  will  be  seen  that  after  patent  has  isaaed,  the  Department 
loses  jurisdiction  of  the  lands  included  in  the  patent,  altliough  no  inves- 
tigation of  the  character  of  the  land  be  made.  The  issuing  of  patent 
is  a  determination  by  the  Department  that  the  lauds  embraced  therein 
are  of  the  character  described  in  the  grant. 

In  the  same  opinion,  the  court  further  said,  as  to  the  eflect  of  a  patent 
(p.  330)  : 

The  grant,  even  when  all  the  acts  required  of  the  grantees  are  performed,  only 
passes  a  title  to  non-mineral  lands;  but  a  patent  issued  in  proper  form,  upon  a  judg- 
ment rendered  after  a  due  examination  of  the  subject  by  officers  of  the  Land  Depart- 
ment, charged  with  its  preparation  and  issue,  that  the  lands  were  non-miueral,  wonld^ 
unless  set  aside  and  annulled  by  direct  proceedings,  estop  the  government  from  con- 
tending to  the  contrary,  and  as  ve  have  already  said  in  the  absence  of  fraud  in  the 
officers  of  the  department,  would  be  conclusive  in  subsequent  proceedings  respect- 
ing the  title. 

This  decision  construes  a  grant  similar  to  the  one  now  in  question, 
and  decides  that  the  Department  loses  jurisdiction  to  decide  the  char- 
acter of  the  land  after  issuing  patent.    If  this  is  a  proper  construction 
of  the  granting  act,  then  the  exception  in  the  patent  ^'yet  except- 
ing and  excluding  all  mineral  lands,  should  any  such  be  found  to 
exist,"  cannot  confer  upon  or  reserve  to  tbe  Department  the  power  and 
authority  to  inquire  into  the  character  of  the  lands  embraced  in  the 
patent.    If  it  was  the  intention  of  the  officers  of  the  government  to 
to  leave  as  an  open  question  the  character  of  the  lands  embraced  in  the 
patent,  then  they  acted  without  authority,  for  when  patent  issued, 
that  was  the  end  of  the  jurisdiction  of  the  Department  over  the  lands. 
The  exception  contained  in  the  patent  went  beyond  "giving  expres- 
sion to  the  intent  of  the  statute,"  as  construed  by  the  supreme  court, 
and  added  a  restriction  upon  the  grant  which  is  not  to  be  found  in  the 
granting  act. 

I  am  therefore  of  the  opinion  tbat  the  Department  has  not  jurisdiction 
to  determine  the  character  of  the  land  in  controversy  after  issuance  of 
patent.  If  it  be  true  that  the  lands  in  question  contain  minerals  in 
paying  quantities,  and  tbat  this  fact  was  known  to  the  officers  or  agents 
of  the  company  at  the  date  of  selection,  or  date  of  patent,  and  they 
failed  to  make  the  fact  known  to  the  Department,  such  conduct  was  a 
fraud  upon  the  government,  and  the  courts  can  grant  relief. 
The  cases«cited  by  counsel  as  to  the  effect  of  similar  exceptions  in 
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deeds  and  patents  are,  1  think,  distinguisliable  from  the  one  at  bar; 
but  I  place  my  decision  in  this  case  on  the  ground  that  under  the 
decision  of  the  supreme  court  in  the  Barden  ca«e  {supra)^  the  Depart- 
ment was,  by  the  issuance  of  patent,  deprived  of  jurisdiction  to  hear 
and  determine  any  question  respecting  these  lands. 
The  decision  of  your  office  is  therefore  affirmed. 


RAILROAD  GRANT— MIK£RAL  LAND^-PHOSPHATES. 

Tucker  et  al.  v.  Florida  Ey.  and  Navigation  Co. 

Lands  otherwise  of  the  character  to  pass  under  the  railroad  grant  made  by  the  act  of 
May  11, 1856;  are  not  excepted  therefrom  by  the  fact  that  they  are  shown  to  con- 
tain phosphate  deposits. 

The  word  '^  mineral '^  as  employed  in  the  act  of  June  22,  1874,  can  not  be  constraed 
to  mean  phosphate  deposits,  hence  lands  containing  such  deposits  are  not 
excluded  from  selection  under  said  act. 

Secretary  Smith  to  the  Commiftsioner  of  the  General  Land  Offi4)ej  Decern- 
(J.  I.  H.)  ber  1, 1894.  (F.  W.  0.) 

I  have  considered  the  appeals  filed  from  your  office  decision  of  Novem- 
ber 7, 1892,  in  the  matter  of  the  protests  filed  by  James  F.  Tucker  eialj 
against  selections  made  by  the  Florida  Railway  and  Navigation  com- 
pany, now  known  as  the  Florida  Central  Peninsular  Railway  company, 
of  lands  alleged  to  contain  valuable  deposits  of  phosphate. 

The  sections  in  question  embraced  lands  within  the  indemnity  limits 
of  the  grant  to  said  company  selected  under  the  provisions  of  the  act 
of  May  17, 1850  (11  Stat.,  115),  and  also  selections  made  in  lieu  of  tracts 
relinquished  under  the  act  of  June  22,  1874  (18  Stat.,  194). 

Your  office  decision  found  in  favor  of  the  company  as  to  selections 
made  under  the  act  of  May  17,  1856,  supra,  being  its  regular  indemnity 
selection,  because  there  was  no  express  exceptance  of  mineral  lauds 
from  the  grant  made  by  said  act,  but  held  that  selection  could  not  be 
made  under  the  act  of  June  22,  1874,  supra,  of  lands  containing  phos- 
phate, because,  by  said  act,  the  company  was  restricted  in  its  selection 
to  lands  that  are  not  mineral. 

From  your  first  holding  Tucker  et  al.  filed  an  appeal,  and  from  the 
latter  part,  the  company  has  filed  an  appeal  to  this  Department. 

We  will  first  consider  the  selections  made  under  the  act  of  May  17, 
1856,  supra. 

In  the  appeal  by  Tucker  et  al.  it  is  claimed  that  although  the  act 
making  this  grant  did  not  specifically  except  mineral  lands,  yet  it 
expressly  excepted  from  the  operation" of  said  act  "any  and  all  lands 
heretofore  reserved  to  the  United  States  ....  for  any  purpose 
whatsoever,"  and  that  all  mineral  lands  were  at  that  date  reserved  from 
sale  under  the  general  policy  of  the  government,  and  hence  did  not  pass 
under  said  grant. 
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In  the  first  place  it  must  be  remembered  that 

from  the  period  of  1785  to  the  discovery  of  the  great  gold  fields  of  California,  in 
1848,  the  legislation  of  the  Congress  of  the  United  States^  as  to  survey,  lease;  the 
sale  of  mineral  lands  had  heen  for  lead,  copper  and  other  base  metals,  and  applied 
to  the  territory  in  the  region  of  the  Great  Lakes  ...•••  and  the  present 
St>ate  of  Missouri.    Pablio  Domain,  page  320. 

By  the  act  of  September  26, 1850  (9  Stat.,  472),  Congress  ordered  the 
mineral  lands  in  the  Lake  Superior  and  Chippewa  districts,  Michigan, 
to  be  offered  at  public  sale  in  the  same  manner,  at  the  minimum  price, 
and  with  the  same  rights  of  pre-emption  as  other  public  lands,  but  pro- 
vided that  the  same  should  not  interfere  with  leased  rights. 

In  January,  1848,  gold  wa-s  discovered  in  California,  the  territory 
recently  acquired  from  Mexico,  and  the  discovery  being  of  such  great 
value  necessitated  a  change  in  the  matter  of  the  disposition  of  mineral 
lands,  to  the  end  that  they  might  be  kept  under  government  control 
for  the  public  good. 

The  means,  however,  was  not  provided  for  acquiring  title  to  such 
lands  until  the  passage  of  the  act  of  July  26, 1866  (14  Stat.,  25)^  which 
provided  for  acquiring,  by  patent,  title  to  "veins  or  lodes  of  quartz,  or 
other  rock,  in  place,  bearing  gold,  silver,  cinnabar  or  copper.'' 

The  act  of  July  9, 1870  (16  Stat.,  12),  provided  for  the  allowance  of 
placer  claims  of  lands  including  valuable  minerals  in  other  forms  of 
deposit  than  veins  of  quartz  or  other  rock  in  place. 

The  act  in  question,  under  which  said  company  claims,  namely,  the 
act  of  May  17, 1856,  supraj  granted  lands  to  the  States  of  Florida  and 
Alabama,  and,  as  before  stated,  contains  no  reservation  of  mineral 
lands. 

Prior  to  the  passage  of  said  act  there  had  never  been  an  act  of  Con- 
gress, or  executive  order,  recognizing  or  classifying  phosphate  lands  as 
mineral  lands.  The  result  of  an  analysis  made  by  Francis  Wyatt  of 
the  Laboratory  of  Industrial  Chemistry,  of  New  York,  of  the  Florida 
phosphates,  which  is  furnished  by  the  company's  appeal,  shows  the 
composition  of  the  material  to  be  practically  identical  with  that  of  ani- 
mal bones  and  Peruvian  guanos,  and  the  question  arises,  were  lands 
containing  such  deposits  reserved  under  the  general  policy  of  the  gov- 
ernment, a^  evidenced  by  its  legislation  in  relation  to  mineral  lands,  at 
the  date  of  the  passage  of  the  act  in  question. 

I  fail  to  find  evidence  of  such  policy  in  my  investigation  of  the  laws 
relating  to  mineral  lands. 

As  before  shown,  the  legislation  prior  to  the  year  1848,  was  directed 
toward  the  baser  metals,  which  were  at  first  leased  and  afterward 
exposed  for  sale,  and  by  the  legislation  embodied  in  the  act  of  Septem- 
ber 26, 1850,  supra^  it  would  seem  that  the  purpose  of  Congress  was  to 
put  such  lands  on  an  equal  footing  with,  and  to  dispose  of  them,  the 
same  as  other  public  lands. 
I  am  therefore  of  the  opinion  that  at  the  date  of  the  passage  of  the 
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act  in  question,  it  was  not  the  policy  of  the  government  to  reserve 
lands  containing  the  baser  metals,  and  as  there  had  been  no  legislation 
prior  to  this  time,  giving  recognition,  or  classifying  lands  containing 
phosphates  as  mineral,  that  even  if  it  be  conceded  that  such  lauds  are 
correctly  classed  as  mineral  lands,  they  are  not  entitled  to  a  higher 
classification  than  that  of  baser  metals,  and  Nvere,  consequently,  not 
reserved  to  the  United  States  at  the  date  of  the  passage  of  the  act  in 
question. 

I  mast,  therefore,  affirm  your  office  decision  in  so  far  as  it  held  that 
lands  otherwise  of  the  character  to  pass  under  the  grant  made  by  the 
act  of  May  11, 1856,  aupraj  are  not  excepted  therefrom  by  the  fact  that 
they  are  shown  to  contain  phosi)hate  deposits. 

As  to  the  land  selected  under  the  act  of  June  22, 1874,  supra,  said 
act  gives  to  the  railroad  upon  relinquishment  of  title  to  land  entered 
after  their  right  was  held  to  have  attached  to  the  same,  the  right  to 
select  an  equal  quantity  <'from  any  of  the  public  lands  not  mineral 
and  within  the  limits  of  the  grant  not  otherwise  appropriated  at  the 
date  of  selection,  to  which  they  shall  receive  title  the  same  as  though 
originally  granted." 

The  sole  question  presented  by  this  legislation  for  consideration,  is 
whether  the  restriction  contained  therein  limiting  the  selection  to  pub- 
lic lands  not  mineral,  excludes  from  the  right  of  selection  lauds  con- 
taining deposits  of  phosphate! 

The  act  of  July  22, 1874,  is  a  remedial  act  and  is  applicable  to  all 
land  grant  railroads.  It  is  necessary,  therefore,  in  considering  the 
scope  of  the  word  mineral,  as  employed  in  said  act,  to  refer  t^o  the  leg- 
islation making  the  several  land  grants  to  aid  in  the  construction  of 
railroads. 

The  early  land  grants,  notably  the  one  under  which  this  company 
claims,  as  before  stated,  contain  no  specific  exceptance  of  mineral  lands. 
The  grants  made  during  the  year  1864,  and  subsequent  grants,  being 
the  corporation  grants,  do  contain,  an  exception  of  mineral  lands,  but  it 
is  provided  that  the  word  mineral,  as  there  used,  should  not  be  con- 
strued to  include  coal  and  iron.  It  would  seem,  therefore,  that  the 
word  mineral  is  given  a  limited  construction,  and  when  this  fact  is  taken 
into  consideration  with  what  has  been  before  stated  on  the  subject  of 
mineral  legislation,  it  would  seem  that  the  purpose  of  the  word  mineral, 
as  used  in  the  act  of  June  22, 1874,  sxipra,  was  to  except  from  selection, 
on  account  of  said  act,  those  lands  containing  valuable  metals,  such  as 
gold,  silver,  cinnabar,  and  copper.  The  word  was  not  used  in  its 
broader  sense,  for  the  greater  part  of  the  earth  contains  mineral  in 
some  form,  the  value  of  which  often  depends  upon  it  location,  or  the 
state  or  advancement  of  science  which  makes  known  its  uses. 

I  am  clearly  of  the  opinion  that  the  word  mineral,  as  employed  in  the 
act  of  June  22,  1874,  supra,  can  not  be  construed  to  include  lands  con- 
taining deposits  of  phosphate. 
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It  may  be  proper  iu  considering  this  question  to  refer  to  the  act  of 
October  1,  1890  (26  Stat.,  663,  entitled  <'An  act  for  the  protection  of 
actual  settlers  who  have  made  homestead  or  pre-emption  entries  upon 
the  public  lands  of  the  United  States  in  the  State  of  Florida  upon 
which  deposits  of  phosphate  have  been  discovered  since  such  entries 
were  made.'* 

It  appears  that  as  soon  as  the  knowledge  of  the  discovery  of  phos- 
phate lands  and  their  value  was  brought  to  the  attention  of  your  oifice, 
all  entries  made  for  lands  containing  such  deposits  were  at  once  sus- 
pended, and  the  legislation  retierred  to  directed  that  those  entries  made 
in  good  faith  prior  to  April  1, 1890,  where  the  entryman  had  no  knowl- 
edge of  the  deposit  at  the  time  of  his  settlement,  might  pass  to  patent 
upon  showing  compliance  with  law. 

Whatever  may  be  the  effect  of  such  legislation  as  bearing  upon  the 
question  as  to  the  present  classification  of  lands  containing  valuable 
deposits  of  phosphate,  it  can  not  have  any  bearing  upon  the  question 
in  issue  in  this  case. 

Your  office  decision  must  therefore  be  reversed  in  so  far  as  it  holds 
that  selection  can  not  be  made  on  account  of  the  act  of  June  22, 1874, 
of  land  containing  deposits  of  phosphate. 

The  selection  for  the  company  will  therefore  remain  intact,  and  the 
protests  against  the  same  will  be  dismissed. 


PRIVATE  CLAIM-PUBLIC  SURVEY, 

Eanoho  OaI^ada  del  Corral. 

The  owners  of  a  patented  private  claim  -will  not  be  beard  to  dispnte  the  correctness 
of  a  public  snryey,  closing  the  lines  thereof  on  said  claim,  where  snch  survey 
excludes  from  the  public  domain  the  full  amount  of  land  covered  by  the  patent 
issued  for  the  private  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.I.  H.)  ber  1^1894.  (I.  I>.) 

The  owners  of  the  Eancho  Canada  del  Corral  appeal  from  your  office 
decision  of  May  19, 1893,  accepting  a  survey  of  public  lands  adjoining 
said  rancho  on  the  north,  made  December  31, 1890,  by  Deputy-Surveyor 
Harrington,  of  California. 

October,  1840,  Don  Jos6  Dolores  Ortega  made  written  request  to  the 
prefect  of  the  jurisdiction  of  Santa  Barbara,  California,  for  a  grant  to 
him  of  "the  place  known  as  the  Canada  del  Corral  which  is  vacant 
and  belongs  to  the  mission  of  Santa  Barbara." 

In  November,  1841,  the  grant  was  made  as  prayed  for  for  the  land  known  as  the 
Canada  del  Corral,  bounded  by  the  rancho  of  Don  Antonio  Ortega,  by  the  gulch 

known  as  the  Llagas  by  the  Sierra  and  the  sea Third,  the  land  herein 

granted  is  of  two  square  leagues,  more  or  less,  as  shown  by  the  sketch  annexed  to 
the  respective  expediente.    The  judge  who  shall  give  possession  shall  have  the  land 
measured  agreeable  to  ordinance  leaving  the  surplus  to  the  nation  for  its  proper  use. 
1801— VOL  19 27 
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Juridical  possession  was  giveu  January,  1845,  and  the  ^anteo  con- 
tinued in  possession  ever  after. 

May  30,  1866,  patent  issued  to  said  Ortega  from  the  United  States 
and,  so  far  as  this  case  is  concerned,  that  patent  conchided  the  juris- 
diction of  this  Department  as  to  the  land  embraced  therein  and  as  to 
all  questions  antedating  the  patent. 

In  1890,  the  then  surveyor-general  for  California,  ordered  the  survey 
of  public  lands  on  the  north  of  this  tract,  which  survey  necessitated  the 
closing  in  of  the  public  land  w^ith  the  Ortega  grant  on  its  northern  line. 
This  survey  was  approved  by  the  then  surveyor-general  of  California 
in  1891,  and  the  owners  of  the  grant  covered  by  the  patent  aforesaid, 
protested  against  the  survey  on  the  ground  that  the  old  grant,  the 
Terrell  survey  of  1860,  and  the  patent  that  issued  upon  said  survey, 
constitut-ed  a  grant  by  boundary  and  not  one  of  quantity. 

The  contention  is  whether  the  original  grant,  survey,  and  ]>atent, 
covered  lands  simply  known  as  the  Canada  del  Corral,  bounded  by 
the  Sierra  on  the  north  and  the  sea  on  the  south  (the  side  lines  being 
undisputed  always)  and  supposed  to  contain  two  square  leagues  witliin 
those  named  boundaries. 

The  owners  maintain  that  the  Canada  del  Corral,  the  old  survey, 
and  the  patent,  give  them  to  the  top  of  the  mountains  on  the  north. 
The  then  surveyor- general  of  California  held  the  grant  and  patent  to 
be  one  of  quantity  and  limited  to  two  square  leagues,  and  ordered  the 
survey  of  public  lands  on  the  north  to  be  closed  in  on  that  theory,  and 
your  office  decision  sustains  that  position. 

An  examination  of  the  records  of  the  proceedings,  from  the  prayer 
of  Ortega  in  1840  to  the  confirmation  of  the  grant  on  his  petition 
therein  by  the  court,  show  that  the  owners  of  the  lands  covered  by  the 
grant  can  not  complain  of  this  holding,  because  under  it  the  grant 
is  held  to  be  one  of  quantity  and  for  two  square  leagues,  while  the 
description  given  by  the  commissioners  appointed  to  fix  the  original 
grant,  is  one  by  measure  and  is  as  follows: 

Commencing  at  the  north-west  point  of  said  place  on  the  brow  of  the  hi  Ha  and 
measured  along  the  edge  of  the  hills  from  the  hijia  to  the  beach,  the  distance  of 
2500  varas;  thence  easterly  np  to  the  stream  of  the  Canada  de  las  JJagas,  the  dis- 
tance of  6000  yara^;  then  in  a  northerly  direction  to  the  foot  of  the  range  of  moun- 
tains, the  distance  of  2100  varas;  and  thence  to  the  place  of  beginning,  containing 
in  all  1  sitio,  3500  varas.     (One  sitio  is  a  scpiare  league.) 

And  the  patent  recites  the  decree  of  the  United  States  district  court 
of  December,  1855,  as  follows: 

It  is  ordered,  adjudged,  and  decreed,  that  the  decision  of  said  conmiisaioners  be 
affirmed,  and  that  the  claim  of  the  said  Josi^  del  Ortega  to  the  rancho  Canada  del 
Corral  described  in  the  original  grant  and  the  map  in  this  case,  situate  in  the  county 
of  Santa  Barbara,  is  a  good  and  valid  claim,  and  the  same  is  hereby  confirmed  to 
the  extent  of  two  square  leagues. 

The  very  able  brief  of  the  contestants  urges  strongly  that  the  words 
"from  the  Sierra  to  the  sea"  reaches  to  the  top  of  the  mountains j  and 
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relies  much  upon  the  words  found  in  the  field  notes  of  the  Terrell  sur- 
vey, wherein  the  nortli-east  corner  is  described  as  "  a  mound  of  rocks^ 
station  on  top  of  the  mountains,"  and  also  because  the  plat  of  that 
survey  marks  the  northern  boundary  as  the  "  top  of  high  mountain 
range  cut  by  deep  ravines  and  canons,"  but  an  examination  of  the 
exi)ediente  m  the  original  grant  conclusively  negatives, the  theory  that 
the  grant  was  one  of  boundary  and  ran  to  the  crest  of  the  ridge  upon 
the  north;  for  the  description  therein  of  the  north  line,  as  well  as  in 
the  judicial  proceedings,  was  "in  a  northerly  course  up  to  the  base  of 
high  range  of  mountains"  and  again  in  recapitulating  the  boundaries, 
it  gives,  as  the  north  line,  "the  base  of  the  high  range  of  mountains 
of  Santa  Ynez,"  and  gives  by  varas  the  dimensions  and  says:  "This 
measurenient  being  concluded  there  resulted  to  be  contained  therein 
one  sitio  (square  league)  and  3500  varas." 

The  Terrell  corners  have  been  obliterated  and  lost;  the  survey  now 
in  issue  was  made,  and  gave  .the  Ortega  grant  the  full  amount  of  two 
square  leagues  and  closes  the  public  lands  on  the  north  on  that  line. 

The  owners  of  said  rancho  have  left  to  them,  by  this  survey,  the  full 
amount  of  their  grant  covered  by  their  patent,  whether  considered  as  a 
grant  of  quantity,  or  a  grant  by  boundary. 

Your  office  decision  is  affirmed. 


HOMESTEAD  ENTBY-REINSTATEMENT, 

Bagley  V.  Mitchell. 

A  homeBtead  entry,  canceled  for  failure  to  submit  final  proof  within  the  statutory 
period,  cannot  be  subsequently  perfected  in  the  presence  of  an  intervening 
adverse  right. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  1, 1891.  (0.  W.  P.) 

The  land  involved  in  this  case  is  the  K  J  of  the  NE.  J  of  Sec.  2, 
T.  18  S.,  H.  2  W.,  Montgomery  land  district,  Alabama. 

The  record  shows  that  on  September  9,  1873,  Charles  Mitchell  made 
homestead  entry  of  the  said  tract. 

November  27,  1880,  Nancy  Bagley  made  additional  homestead  entry 
of  the  same  tract,  on  which  final  certificate  was  issued  on  the  same  day. 

June  23, 1881 ,  upon  a  report  of  the  register  and  receiver  at  Montgom- 
ery, Alabama,  that  certain  persons  who  had  made  homestead  entries, 
therein  named,  of  whom  the  said  Charles  Mitchell  was  one,  had  per- 
mitted the  statutory  period  to  expire  without  making  the  required 
proof,  and  that  they  had  been  notified,  and  had  failed  to  show  cause 
why  their  entries  should  not  be  canceled,  your  office  directed  the  entries 
to  be  canceled  on  the  records  of  the  land  office.  Mitchell's  entry  was 
thereupon  canceled. 

May  2, 1887,  Mitchell  made  final  proot 
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May  2, 1887,  l^ancy  Bagley  protested  against  Mitchell  being  allowed 
to  make  proof  on  said  entry,  upon  the  ground  that  the  records  of  the 
land  office  show  that  he  made  homestead  entry  September  9, 1873,  and 
that  his  entry  was  canceled  June  23, 1881;  that  November  27, 1886, 
protestant  entered  the  land  as  an  additional  homestead  entry,  and  holds 
final  duplicate  No.  18,700  therefor;  and  also  because  the  same  is  not  an 
official  or  legal  proceeding,  the  register  and  receiver  having  official 
knowledge  that  Mitchell  had  no  entry  or  claim  upon  the  land,  and  that 
it  was  covered  by  the  legal  entry  of  protestant. 

No  action  appears  to  have  been  taken  on  this  protest,  but  by  your 
office  letter  of  February  11, 1893,  Mitchell's  final  proof  was  held  to  be 
satisfactory,  and  Nancy  Bagley's  additional  homestead  entry  held  for 
cancellation. 

Nancy  Bagley  appeals  to  the  Department. 

The  case  is  in  a  state  of  inextricable  confusion.  The  letter  of  the 
Acting  Commissioner  of  the  General  Land  Office,  of  June  23,  1881, 
Btates  that  Mitchell  had  been  notified  to  show  cause  why  his  entry 
should  not  be  canceled.  But  in  your  office  letter  of  February  11, 1893, 
it  is  said  that  there  is  no  evidence  in  the  ease  showing  that  Mitchell 
received  notica  prior  to  the  cancellation  of  his  entry. 

The  entry  of  Bagley  was,  however,  properly  allowed,  and  could  only 
have  been  vacated  at  the  instance  of  Mitchell  upon  showing  cause  why 
his  entry  should  not  have  been  canceled.  The  land  at  the  date  of  Bag- 
ley's  application,  was  subject  to  entry,  and  no  second  entry  could  prop- 
erly have  been  allowed  therefor  until  her  entry  had  been  canceled. 
Mitchell's  final  proof  was  improperly  allowed,  for  the  reason  that  there 
was  no  entry  existing  in  his  name  at  the  date  when  he  offered  final 
proof,  and  for  the  further  reason  that  no  second  entry  should  have  been 
made  (as  before  stated)  until  the  entry  of  Bagley  had  been  canceled. 
If  Mitchell  allowed  the  statutory  period  to  expire  before  offering  final 
proof,  without  sufficient  cause  therefor,  his  entry  was  properly  canceled 
by  the  land  office,  and  the  entry  of  Bagley  could  not  be  vacated  at  the 
instance  of  Mitchell,  although  he  had  not  received  notice  of  the  can- 
cellation, unless  sufficient  cause  was  shown  why  the  entry  should  not 
have  been  canceled. 

Although  Mitchell  had  no  notice  of  the  order  to  show  cause  why  his 
entry  should  not  be  canceled,  he  had  ample  opportunity  to  make  such 
showing  when  the  protest  was  filed  by  Nancy  Bagley  against  the  sub- 
mission of  his  final  proof,  and  it  not  appearing  from  the  record  that  his 
entry  was  improperly  canceled,  the  entry  of  Nancy  Bagley  should 
remain  intact. 

Your  office  decision  is  reversed. 
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HOMESTEAD  CONTEST— SETTLEMENT  RIGHT. 

ElOKEBS  V.  TiSHEB. 

The  failure  of  a  setiler  to  assert  his  settlemeot  right  within  the  statutory  period,  and 
consequent  lose  of  priority  as  against  an  intervening  entr}*^,  does  not  preclade 
the  assertion  of  his  right  as  against  a  subsequent  entrymau;  where  said  settler 
remains  on  the  land  and  the  intervening  entry  is  canceled. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decem- 
(J.  I.  H.)  ber  1,  1894.  (0.  W.  P.) 

I  have  considered  the  case  of  Eicliard  Rickers  against  Zach  Tisber, 
on  appeal  of  the  latter  from  the  decision  of  your  office  of  March  25, 
1893,  holding  for  cancellation  his  homestead  entry  of  tbe  SE.  J  of  the 
SW.  J  of  section  24,  and  the  N.  J  of  the  NW.  J  of  section  25,  T.  33  N.y 
K.  39  E.,  Spokane  land  district,  Washington. 

The  record  shows  that  April  15, 1892,  Zach  Tisher  made  homestead 
entry  for  the  B.  i  of  the  SW.  i  of  section  24,  and  the  K  i  of  the  NW.  J 
of  section  25,  in  said  township  and  range;  that  one  Charles  Herring- 
ton  made  homestead  entry  October  19,  1891,  for  the  same  tracts;  that 
Herrington  having  died,  his  entry  was  canceled  April  15,  1892,  on 
relinquishment  of  his  heir  at  law;  that  on  the  same  day  Tisber  made 
his  homestead  entry,  as  aforesaid. 

It  also  appears  that  January  12,  1892,  Eicbard  Eickers  applied  to 
enter  the  SB.  J  of  the  SW.  J  of  said  section  24,  tbe  E.  i  of  tbe  N  W.  J  and 
the  NW.  J  of  tbe  NW.  J  of  said  section  25,  alleging  that  be  commenced 
settlement  on  said  tracts  in  January,  1891,  and  that  his  improvements 
consisted  of  two  frame  bouses,  one  sixteen  by  sixteen,  and  tbe  other 
thirty-four  by  thirty  eight,  two  miles  of  rail  fencing,  and  forty  acres 
cleaved  and  broken,  the  whole  of  the  value  of  $1,500;  which  applica- 
tion was  rejected  by  the  Ipcal  officers  for  conflict  with  the  entry  of 
Herrington,  and  because  it  was  not  presented  within  three  months  of 
bis  alleged  settlement. 

April  26,  1892,  Eickers  filed  in  the  local  office  his  duly  corroborated 
affidavit,  alleging  that  he  bad  settled  on  the  land  claimed  by  him 
in  bis  application  for  homestead  entry,  long  before  Herrington's  entry, 
etc.,  and  asking  a  bearing  for  the  purpose  of  showing  that  his  right  to 
the  land  was  superior  to  tbe  right  of  Zach  Tisher,  in  so  far  as  con- 
cerned the  SB.  i  of  the  S W.  J  of  section  24,  and  the  N.  J  of  the  NW.  J 
of  section  25.  This  application  was  denied  by  tbe  local  officers,  but  on 
appeal  to  your  office,  a  hearing  was  ordered. 

On  the  hearing,  the  local  officers  decided  in  favor  of  Eickers.  Tisher 
appealed.    Your  office  affirmed  the  judgment  of  tbe  local  officers. 

The  testimony  taken  at  the  hearing  shows  that  Eickers  continued  to 
reside  on  the  land  with  his  family,  after  the  rejection  of  his  application 
to  enter,  and  was  residing  thereon  at  tbe  time  of  the  relinquishment  of 
Herrington's  entry.  There  is  no  force  in  the  contention  that  because 
Eickers  had  forfeited  his  right  of  prior  settlement  as  against  Herring- 
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ton,  his  settlement,  as  against  Tislier's  entry,  after  Herriiigton's  relin- 
quishment, is  also  forfeited.  For  while  the  land  was  segregated  by 
Herrington's  entry,  and  until  the  relinquishment  by  his  heir  at  law, 
Bickers  could  not  make  entry,  but  he  continued  to  reside  upon  tbe 
laud,  with  his  family,  intending  to  contest  Herrington's  entry.  He 
was  residing  thereon  at  the  date  of  relinquishment,  and  his  settlement 
right  attached  eo  instanti  upon  the  filing  of  the  relinquishment,  aud 
could  not  be  defeated  by  Tisher's  entry. 

Agreeing  with  you  in  your  views  of  the  law  governing  this  case,  I 
affirm  the  decision  appealed  from. 


RAILROAD  GRANT— IN^DEMNITT  SELECTION— HOMESTEAD. 

Oregon  and  California  E.  11.  Co.  v.  Small. 

A  railroad  indemnity  selection,  of  land  excepted  Arom  withdrawal,  is  no  bar  to  sab- 
sequent  appropriation  of  the  land  under  the  homestead  law,  where  such  selection 
is  not  accompanied  by  a  designation  of  loss. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  n.)  her  3y  1894.  (J.  L.  McC.) 

The  Oregon  and  California  Railroad  Company  has  appealed  from  the 
decision  of  your  office,  dated  Jnne  26, 1893,  holding  for  cancellation  its 
selection  (as  indemnity)  of  the  W.  J  of  the  N W,  J,  and  the  N W.  J  of  the 
8W.  J,  of  Sec.  25,  T.  4  S.,  R.  6  W.,  Oregon  City  laud  district,  Oregon. 

The  tract  is  within  the  limits  of  the  indemnity  withdrawal  of  Febru- 
ary 17, 1870.  It  was  excepted  from  the  operation  of  said  withdrawal, 
however,  by  an  unexpired  pre-emption  filing  of  record  at  that  date. 
Subsequently,  when  these  filings  expired,  tlie  land  became  subject  to 
entry  under  the  public  land  laws,  or  to  selection  by  the  company — 
whichever  was  the  first  legally  qualified  applicant.  The  company 
selected  the  tract  (List  No.  13)  on  March  30,  1880.  On  July  23, 1887, 
D.  C.  Small  applied  to  enter  the  tract;  and  his  application  was  allowed. 
Subsequently,  he  made  commutation  proof,  which  was  held  sufficientj 
and  final  certificate  issued  January  10,  1890.  The  company's  selection 
of  the  tract  is  held  for  cancellation  because  of  failure  to  designate  what 
land  had  been  lost,  in  lieu  of  which  the  selection  was  made,  in  accord- 
ance with  the  requirements  of  departmental  circular  of  Ifovember  7, 
1879,  relative  to  the  adjustment  of  railroad  grants.  In  the  case  at  bar 
no  such  designation  was  made;  but  the  company  afterward  filed  an 
amended  list  No.  13,  from  which  the  entry  now  in  controversy  was 
ojnitted.  Therefore  the  only  cJaim  (if  any)  which  the  company  now  has 
to  the  tract  is  such  as  it  may  have  acquired  under  its  original  selection. 
Your  office  held  that  said  selection  was  invalid,  by  reason  of  the  com- 
pany's faihire  to  designate  the  lands  lost,  citing  the  case  of  Hoeft  et  al,  r, 
St.  Paul  aud  Duluth  RaihH)ad  Company  (16  L.  D.,  101). 
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Oounsel  for  the  company  contends  that  the  case  cited  ^^  gives  a  con- 
straction  to  the  circular  of  1879"  (relative  to  the  adjustment  of  railroad 
grants)  "which  the  facts  do  not  warrant"  and  in  any  event  that  "it  has 
no  application  to  the  case  at  bar." 

In  the  able  argument  of  counsel  for  the  road  I  find  nothing  that  con- 
vinces me  that  the  case  of  Hoeft  et  al.  v,  St.  Paul  and  Duluth  Rail- 
road gives  an  erroneous  construction  to  the  circulsir  of  1879.  Said 
case  appears  to  me  to  be  in  all  essential  respects  simihir  to  the  case  at 
bar.  In  the  Hoeft  case  the  railroad  company  made  selection  in  Decem- 
ber, 1881.  In  the  case  at  bar  the  company  made  selection  in  March, 
1880.  On  both  dates  the  instructions  contained  in  said  circular  of 
1879  were  in  force.    In  the  Hoeft  case  the  Department  said: 

At  that  time,  before  valid  selections  oould  be  made,  losses  were  required  to  be 
designated.  No  losses  were  designated;  said  selection  was  therefore  no  bar  to  the 
rigb  ts  of  settlement.  If  the  tracts  involved  were  not  claimed  by  ot  hers,  of  course  the 
railroad  could  be  allowed  to  designate  the  losses  and  thus  perfect  its  selection.  It 
wonld  be  inequitable,  however,  to  allow  it  this  privilege  in  the  fcLce  of  an  adverse 
eJaim,  The  railroad  company  should  be  allowed  no  greater  privilege  in  amending  its 
selection  than  will  be  accorded  to  a  homestead  claimant  to  amend  his  entry. 

If  the  railroad  company  could  not  be  allowed  to  designate  losses 
and  perfect  its  selections  after  the  initiation  of  a  settlement  claim,  much 
less  could  a  selection  for  which  no  loss  has  ever  been  designated  be 
allowed  to  defeat  such  a  claim. 

The  departmental  decision  in  the  Hoeft  case  is  unquestionably 
applicable  to  the  case  at  bar.  The  decision  of  your  office  is  correct, 
and  is  hereby  affirmed. 


RAILROAD   GRANT— INDEMNITY  SKLECTION-PUE-EMPTION. 

Ebigkson  V.  St.  Paul,  Minneapolis  and  Manitoba  Ey.  Co. 

An  indemnity  selection  of  land  protected  by  statutory  withdrawal  will  not  defeat 
tbe  perfection  of  a  subsequent  pre-emption  claim,  wbere  said  withdrawal  is 
afterwards  revoked  and  tbe  company  fails,  after  due  opportunity  given,  to 
specify  a  loss  as  tbe  basis  for  its  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  3,  lH9i.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Halvor  Erickson  from  your  office 
decision  of  June  7, 1893,  holding  for  cancellation  his  pre-emption  cash 
entry  No.  18662,  covering  the  SW.  i  of  the  SE.J  of  Sec.  35,  T.  120  N., 
R,  40  W.,  St.  Cloud  land  district,  Minnesota,  for  conflict  with  the 
prior  selection  of  said  tract  on  account  of  the  grant  for  the  St.  Vincent 
Extension  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway. 

The  record  shows  that  this  tract  is  within  the  indemnity  limits  of 
the  grant  for  said  company  and  was  included  in  the  list  of  selections 
presented  July  28,  1885, 
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This  list  was  rejected  as  to  certain  tracts  therein  contained,  from 
which  action  the  company  appealed. 

Pending  action  upon  said  appeal,  to  wit,  on  May  23,  1887,  Erickson 
was  permitted  by  the  local  oflBcers  to  file  pre-emption  declaratory  state- 
ment for  this  land,  and  in  said  filing  he  alleged  settlement  on  the  first 
day  of  that  month. 

In  accordance  with  published  notice,  Erickson  made  proof  ui)on  said 
filing  on  January  11,  1890,  upon  which  cash  certificate  issued  Jan- 
uary 24, 1890. 

The  company  did  not  appear  at  the  time  of  the  offer  of  proof,  but  it 
does  not  appear  that  notice  of  the  intention  to  offer  proof  was  ever 
served  ui)on  the  OQmpany. 

As  his  settlement  was  subsequent  to  the  selection  by  the  company, 
the  only  question  for  consideration  is.  as  to  the  company's  rights  under 
such  selection. 

In  its  list  of  July  28, 1885,  the  company  failed  to  specify  a  loss  as  the 
basis  for  the  selection  as  required  by  the  circular  of  1879. 

The  act  making  the  grant  for  this  company  provides  for  the  with- 
drawal of  the  indemnity  lands  and  such  withdrawals  continued  until 
revoked  by  departmental  order  of  May  22,  1891  (12  L.  D.,  541). 

In  departmental  order  of  August  4,  1885  (4  L.  D.,  90),  it  was 
directed  that  no  further  selections  be  allowed  by  any  railroad  company 
until  losses  had  been  specified  for  all  previous  selections. 

This  was  the  only  penalty  provided  by  said  order,  but  in  the  case  of 
La  Bar  v.  Northern  Pacific  li.  K.  Co.  (17  L.  D.,  400),  you  were  directed 
to  call  upon  all  railroad  companies,  having  pending  indemnity  selec- 
tions, to  revise  their  lists  within  six  months  from  the  date  of  such  call, 
so  that  a  proper  basis  will  be  shown  for  each  and  all  lands  still  claimed 
as  indemnity,  informing  said  companies  that  all  lands  formerly  claimed, 
for  which  a  particular  basis  has  not  been  assigned  in  the  manner  x)re- 
scribed  at  the  expiration  of  said  period,  will  be  disposed  of  under  the 
terms  of  the  order  restoring  indemnity  lands  without  regard  to  such 
previous  claims. 

In  answer  to  a  call,  your  office  rei)orts,  under  date  of  October  5, 
1894,  that  said  company  has  failed  to  specify  a  loss  as  a  basis  for  the 
selection  in  question. 

In  view  thereof,  I  must  hold  that  said  selection  is  no  bar  to  the 
approval  of  Erickson's  entry,  and  your  office  decision  holding  the 
same  for  cancellation  for  conflict  with  said  selection  is  reversed. 
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PRACTICE  -APPLICATION   TO   ENTER— APPEAL. 

Bebgelan  v.  Simpson. 

The  failare  of  a  contestant  to  appeal  from  the  rejection  of  his  application  to  enter, 
filed  on  relinquishment  of  the  entry,  will  not  defeat  his  preferred  right,  as 
against  an  intervening  entryman,  who  is  at  the  same  time  prosecuting  a  contest, 
involving  the  same  tract,  in  which  the  disqualiiication  of  said  contestant  is 
charged  but  not  proven. 

Secretary  8miih  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decern- 
(J.  I.  H.)  *  herd,  1894.  (F.W.  C.) 

I  have  considered  the  appeal  by  James  M.  Simpsou  from  your  office 
decision  of  March  23,  1893,  holding  for  cancellation  his  homestead 
entry  covering  the  SW.  J  of  Sec.  2,  T.  9  N.,  R.  2  W.,  Oklahoma  land 
district,  Oklahoma,  for  conflict  with  the  prior  right  of  Anders  Bergelan 
for  said  tract. 

This  land  was  formerly  covered  by  homestead  entry  Xo.  6GC,  Guthrie 
series,  made  May  1,  1889,  by  one  Wm.  Auld. 

On  June  1, 1889,  Bergelan  initiated  a  contest  against  said  entry, 
alleging  that  Auld  had  violated  the  law  and  the  President's  proclama- 
tion in  entering  the  Oklahoma  Territory  during  the  prohibited  period, 
and  that  he,  Bergelan,  was  a  settler  upcn  said  tract. 

An  amended  affidavit  of  contest  was  filed  on  November  7, 1889,  by 
Bergelan,  charging  an  abandonment  by  Auld. 

On  December  5,  1889,  Simpson  also  filed  an  affidavit  of  contest 
against  the  entry  by  Auld,  charging  abandonment  and  alleging  that 
Bergelan,  the  prior  contestant,  was  himself  disqualified  from  makiug 
entry  of  the  land  in  question  by  reason  of  having  entered  the  Oklahoma 
country  during  the  prohibited  period. 

It  appears  that  hearing  was  ordered  upon  Bergelan's  contest,  in 
which  Simpson  was  allowed  to  interi)lead,  the  day  for  the  hearing  being 
set  for  January  8,  1891.  Auld  made  default  but  upon  motion  by  Simp- 
son the  case  was  continued  to  March  23, 1891,  and  was  again  continued 
on  that  day,  upon  motion  by  Bergelan,  to  April  27,  1891,  on  which  day 
both  Bergelan  and  Simpson  appeared  and  submitted  testimony  in  sup- 
port of  their  respective  claims. 

Prior  to  the  time  of  the  hearing,  however,  to  wit,  on  February  IG, 
1891,  Simpson  presented  Auld's  relinquishment  of  his  homested  entry, 
which  was  canceled,  and  on  the  same  day  Simpson  was  allowed  to 
make  homestead  entry  of  the  land. 

On  February  20,  following,  Bergelan  tendered  an  application  to  make 
homestead  entry  of  the  land,  the  same  being  rejected  for  conflict  with 
the  prior  homestead  entry  by  Simpson. 

From  this  action  Bergelan  did  not  appeal,  but  appeared  upon  the 
day  set  for  hearing,  as  before  stated,  on  April  27,  following,  when  the 
hearing  was  regularly  proceeded  with. 
Upon  the  testimony  adduced  at  said  hearing,  both  your  office  and 
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the  local  officers  found  that  SimpsoB  had  failed  to  Bustain  the  charge 
in  which  it  was  alleged  that  Bergelan  had  entered  tlie  Oklahoma 
country  during  the  prohibited  period,  and  after  a  careful  consideration 
of  the  record  1  see  no  reason  to  disturb  this  finding.  As  Auld's  relin- 
quishment was  held  to  have  been  the  result  of  Bergelan's  contest., 
Simpson's  entry  was  held  for  cancellation  by  your  office  decision,  evi- 
dently with  a  view  of  permitting  Bergelan  to  make  entry  of  the  land 
under  his  preferred  right. 

In  the  appeal  from  your  office  decision  it  is  urge€  that  whatever 
rights  Bergelan  may  have  gained  by  his  settlement  and  contest  of 
Auld's  entry  were  lost  by  his  failure  to  appeal  from  the  action  of  the 
local  officers  on  February  20,  1891,  in  rejecting  his  application  to  make 
homestead  entry  of  the  land  for  conflict  with  the  prior  entry  by  Simp- 
son. This  same  ground  of  error  was  urged  in  theax>peal  from  the  local 
officers'  decision  to  your  office,  but  does  not  appear  to  have  been  foii- 
sidered  in  your  office  decision  now  under  consideration. 

From  a  careful  review  of  the  matter,  however,  I  am  unable  to  agree 
with  the  contention  of  counsel  for  Simi)son  as  set  forth  in  this  ground 
of  error,  for  it  must  be  remembered  that  Simpson  was  allowed  to  inter- 
plead in  the  contest  begun  by  Bergelan  against  Auld's  entry,  and  that 
after  Auld  had  defaulted  the  case  was  continued  upon  the  motion  by 
Simpson. 

Simpson,  in  his  affidavit  of  contest,  charged  that  Bergelan  was  dis- 
qualified to  make  entry  of  the  land  in  question  and  the  hearing  to 
determine  this  question  was  pending  at  the  time  of  the  presentatiou 
of  Auld's  relinquishment,  and  was  afterward  concluded  as  herein  set 
forth. 

Under  these  peculiar  circumstances  I  do  not  think  it  was  incumbent 
upon  Bergelan  to  appeal  from  the  rejection  of  his  application  presented 
after  the  cancellation  of  Auld's  entry  upon  relinquishment,  in  order  to 
preserve  his  rights.  I  therefore  affirm  your  office  decision  and  direct 
that  Bergelan  be  advised  of  his  right  to  make  entry  of  the  land  in 
question,  and,  upon  completion  of  the  same,  that  the  entry  by  Simpson 
be  canceled. 


PRACTICE— COSTS— RriLE  66— SPECULATIVE  CONTEST. 

Graham  v.  Ferguson  et  al. 

In  a  houring  ordered  to  doterinine  whether  a  contest  is  speculative,  as  charged  by 
an  niterveniug  entryxuan  each  party  must  pay  bis  own  costs  as  provided  in  Rule 
55  of  Practice. 

A  preferred  right  of  entry  is  not  acquired  through  a  speculative  contest. 

Secretary  Smith  to  the  Oommissioner  of  the  Qeneral  Land  Office,  Decern- 
(J.  I.  H.)  ber  5,  1894.  (G.  O.  R). 

J.  Buell  Ferguson  has  appealed  from  yonr  office  decision  of  October 
17, 1892,  wherein  you  deny  to  liim  a  preference  right  of  entry  on  hia 
contest  initiated  against  the  homestead  entry  of  Lewis  M.  Spencer, 
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made  June  17, 1889,  for  the  E.  J  of  the  KW.  J,  Lots  1,  2,  6  and  6,  Sec. 
33,  Tp.  17  N.,  R.  7  W.,  Kingfisher,  Oklahoma  Territory. 

Ferguson  filed  his  contest  against  said  entry  December  23,  1889, 
alleging  abandonment.  On  January  2,  1890,  Spencer,  the  entryman, 
applied  for  a  leave  of  absence  until  the  15th  day  of  April,  1890,  which 
was  allowed  by  the  local  officers. 

On  May  6, 1890,  Allie  Washburn  filed  his  contest  against  Spencer's 
entry,  alleging  abandonment,  also  that  the  contest  commenced  by  Fer- 
guson is  "fraudulent  and  collusive." 

On  June  2, 1890,  John  M.  Graham  filed  his  affidavit  of  contest  against 
said  entry;  he  also  alleged  abandonment,  and  further  alleged  that  the 
contests  filed  by  Ferguson  and  Washburn  were  fraudulent,  collusive 
and  made  for  speculative  purposes  and  to  enable  said  Spencer  to  sell 
his  relinquishment  for  the  land  involved. 

On  December  20^,  1890,  Graham  filed  his  amended  affidavit  of  con- 
test, alleging  Spencer's  abandonment  for  more  than  six  months,  and 
repeating  his  charges  of  collusion  and  speculation  between  the  entry- 
man  and  Ferguson. 

The  bearing  upon  Ferguson's  contest  was  had  on  July  21, 1890;  the 
entryman  made  default,  and  the  register  and  receiver  decided  that  he 
had  abandoned  the  land,  and  accordingly  recommended  that  the  entry 
be  canceled.  It  docs  not  appear  that  either  Washburn  or  Graham  was 
present  at  that  hearing,  or  that  either  one  had  been  notified. 

The  record  was  transmitted  to  your  office,  not  on  appeal  (as  you  have 
it),  but  in  the  regular  way,  when  your  office,  by  letter  "  H"  of  December 
9, 1890,  dismissed  Ferguson's  contest  under  Practice  Rule  48,  on  the 
grounds  that  Spencer  had  been  granted  a  leave  of  absence  on  the  very 
day  that  the  notice  of  contest  had  been  served  on  him,  and  that  the 
showing  made  by  Spencer  was  sufficient. 

On  January  5, 1891,  Ferguson  filed  a  motion  for  review  of  your  office 
decision  dismissing  his  contest. 

On  April  29,  1891,  Graham  presented  Spencer's  relinquishment,  and 
his  entry  was  canceled;  thereupon  Graham  made  entry  of  the  land, 
with  the  exception  of  said  lots  5  and  6. 

Your  office  letter  "H"  of  August  21, 1891,  passed  upon  Ferguson's 
motion  for  review,  holding  that  there  were  not  sufficient  facts  before 
your  office  to  warrant  the  action  taken.  It  was  further  decided  that 
Ferguson  had  sustained  his  contest,  but  inasmuch  as  Graham  had 
entered  the  land,  a  hearing  was  ordered,  with  instructions  to  your  office 
to  allow  Graham  sixty  days  to  show  cause  why  Ferguson  should  not  be 
allowed  to  enter  the  land  by  reason  of  the  latter's  contest  against  Spen- 
cer's entry,  which  was  canceled  on  relinquishment  x>ending  Ferguson's 
contest. 

Graham  applied  for  a  hearing,  which  was  duly  had,  all  parties  being 
either  present  or  represented.  The  issues  raised  at  this  hearing  were 
upon  Graham's  averment  that  Ferguson's  and  Washburn's  contests 
were  speculative  and  fraudulent. 
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It  will  be  noticed  that  Graham  presented  Spencer's  relinquishment, 
and  then  entered  the  land.  The  evidence  shows  that  Spencer  made  out 
his  relinquishment,  and  deposited  the  sanle  with  J.  C.  Post,  banker 
at  Kingfisher,  some  time  between  January  and  August,  1890.  He 
directed  Mr.  Po«t  to  turn  over  this  relinquishment  to  Ferguson,  on  the 
latter's  payment  of  $175  for  the  same,  Ferguson  also  advised  Post 
that  he  had  purchased  Spencer's  relinquishment.  This  relinquishment 
bears  date  May  — ,  1890,  or  nearly  on^  3^ear  jmov  to  the  time  it  was 
presented  by  Graham.  Between  the  time  of  its  execution  and  filing  in 
the  local  office  the  evidence  shows  that  Ferguson  endeavored  to  sell 
the  land  to  various  parties.  To  eflFect  the  sale  it  was  necessary  to  dear 
the  records  of  the  contests  of  Graham  and  Washburn.  Graham  was 
repeatedly  approached  by  persons  puri)orting  to  re])resent  Ferguson, 
and  asked  to  withdraw  his  contest  for  a  consideration. 

John  D.  Grantham,  who  corroborated  Ferguson's  affidavit,  testified 
in  his  deposition  that  Ferguson  said  that  his  object  and  purpose  in 
filing  the  affidavit  of  contest  was  "  to  keep  somebody  else  off  until  he 
could  sell  it  and  divide  up  with  Louis  M.  Spencer." 

It  does  not  appear  that  Ferguson  took  Spencer's  relinquishment  from 
the  bank,  or  that  he  ever  paid  the  amount  he  agreed  for  the  same;  his 
failure  to  do  so  may  i)robably  be  accounted  for  in  his  disappointment 
in  getting  the  records  cleared  of  the  subsequent  contests,  for  his  desire*! 
purchaser.  This  left  the  relinquishment  in  the  bank,  and  Graham, 
learning  of  the  same,  purchased  it. 

Ferguson  was  given  an  opportunity,  at  his  own  expense,  of  refuting 
the  testimony  tending  to  show  that  his  contest  was  speculative,  but  he 
declined  to  testify,  on  the  ground  that  Graham  should  pay  for  all  the 
testimony  under  Practice  Rule  54. 

Tlie  lieariug  was  the  result  of  a  contest  arising  upon  Graham's  aver- 
ment that  Ferguson's  contest  was  speculative  and  not  one  wherein 
Graham  was  claiming  a  preference  right,  for  his  entry  was  then  of 
record;  hence,  the  local  office  and  your  office  properly  held  that  Prac- 
tice Eule  55,  and  not  Kule  54,  applied. 

If  he  was  able  to  do  so,  Ferguson,  who  is  himself  a  lawyer  and  a 
practitioner  before  the  local  officers,  should  have  been  anxious  to  purge 
himself  from  the  imputation  of  a  fraudulent  contest,  even  had  the 
ruling  been  a  doubtful  one;  his  failure  to  do  so,  taken  in  connection 
with  the  undisputed  testimony  of  his  collusion  with  Spencer,  the  entry- 
man,  leads  me  to  concur  in  your  office  finding  that  Graham's  allegation 
in  that  respect  was  sustained. 

Your  office  directed  a  hearing  for  the  purpose  of  according  Graham 
an  opportunity  to  overcome  the  presumption  that  Spencer's  relinquish- 
ment was  the  result  of  Washburn's  contest.  In  view  of  the  fact  that 
Washburn's  contest  was  probably  filed  before  the  relinquishment  was 
executed,  and  that  his  contest  antedated  Graham's,  I  think  this  the 
proper  order. 

The  decision  appealed  from  is  therefore  affirmed. 
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BAIIiBOAD  STATION  GROUNDS-DECLARATION  OF  FOBFSITUBE. 

Chicago,  Milwaukee  and  St.  Paul  Ry.  Co. 

Tke  failure  to  complete  the  road  within  the  time  prescribed  in  the  act  of  March  2, 
1889,  worked  a  forfeiture  of  all  the  lands  reserved  to  the  railroad  company  by 
section  16  of  said  act  for  right  of  way  and  station  pnrposes,  dependent  only  npon 
the  proclamation  of  the  President  declaring  the  fact  of  said  forfeiture. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 10, 1894. 

I  transmit  herewith  a  i>roclamation  signed  by  the  President  of  the 
United  States,  declaring  a  forfeiture  of  certain  lands  in  the  State  of 
Soath  Dakota,  selected  by  the  Chicago,  Milwaukee  &  St.  Paul  Eail- 
way  Company,  for  station  purposes,  and  directing  their  restoration  to 
the  public  domain,  for  settlement  under  the  homestead  laws. 

You  will  take  such  steps  as  may  be  necessary  to  carry  this  proclama- 
tion into  effect. 

Department  of  the  Interior, 

Washington,  December  J,  1894*  . 
The  President, 

Sir:  I  have  the  honor  to  present  herein,  for  your  consideration,  the- 

facts  in  the  matter  of  certain  agreements  (four  in  number)  made  between 

the  Chicago,  Milwaukee  and  St.  Paul  Kailway  Company  and  the  Sioux 

Indians,  in  Dakota,  for  the  right  of  way  and  occupation  for  railway 

purposes  of  portions  of  the  lands  formerly  held  by  them  and  acquired 

under  the  treaty  concluded  between  the  several  tribes  of  the  Sioux 

l^ation  of  Indians  and  the  United  States,  April  28,  1868,  and  proclaimed 

February  24, 1869. 

These  several  agreements  were  made  in  November,  1880,  and 
approved  by  the  Secretary  of  the  Interior  (Mr.  Schurz)  on  January  3, 
1881,  and  are  fully  set  forth  in  Senate  Executive  Document  No.  20, 
48th  Congress,  1st  Session.  Three  of  them  related  to  land  west  of  the 
Missouri  river,  and  the  fourth  to  lands  east  of  tbat  river. 

In  addition  to  a  strip  for  right  of  way  through  their  lands,  the  right 
was  given  to  occupy  two  tracts,  one  on  the  east  and  tlie  other  on  the 
west  bank  of  the  Missouri  river,  for  freight  and  passenger  depots,  etc., 
for  all  of  which  due  compensation  was  to  be  paid  the  Indians,  as  therein 
provided  for. 

The  tracts  selected  were  one  hundred  and  eighty-eight  acres  on  the 
east  bank  of  the  river,  just  to  the  north  of  the  present  town  of  Cham- 
berlain, and  the  other,  six  hundred  and  forty  acres,  on  the  west  bank 
about  three  miles  below. 

These  selections  were  approved  by  this  Department,  and  payment 
made,  for  right  of  way  and  station  purposes,  amounting  to  about 
$15,000. 

By  the  act  of  March  2, 1889  (25  Stat,  888),  provision  was  made  for 
securing  the  relinquishment  of  the  Indian  title  to  the  portion  of  their 
reservation  covered  by  the  agreements  before  referred  to,  but  by  the 
16th  section  of  that  act  it  was  provided  that  said  release  shall  not 
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affect  any  agreement  heretofore  made  with  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  for  a  right  of  way  through  said  reser- 
vation, and  for  any  lands  a<;quired  by  said  agreement  to  be  used  in 
connection  therewith,  except  as  thereinafter  provided.  Said  section 
then  goes  on  to  grant  to  the  company  the  rights  attempted  to  be  secured 
by  said  agreements,  limiting  the  use  of  the  property  acquired  to  general 
railway  use,  and  then  provided: 

That  said  railway  compauios  and  each  of  them  shall,  within  nine  months  after  this 
act  takes  effect,  definitely  locate  their  respective  lines  of  road,  inclndin^  all  station 
grounds  and  terminals  across  and  upon  the  lands  of  suid  reservation  designated  in 
said  agreements,  and  shall  also,  wit\}iiu  the  said  period  of  nine  months,  file  with  the 
Secretary  of  the  Interior  a  map  of  such  definite  location,  specifying  cleirly  the  line 
of  road,  the  several  station  grounds  and  the  amount  of  land  required  for  railway 
purposes,  as  herein  specified,  of  the  said  separate  sections  of  land  and  said  tracts 
of  one  hundred  and  eighty-eight  acres  and  seventy-five  acres,  and  the  Secretary 
of  the  Interior,  shall,  within  three  months  after  the  filing  of  such  map,  designate 
fche  particular  portions  of  said  sections  and  of  said  tracts  of  land  which  the  said  rail- 
way companies  respectively  may  take  and  hold  under  the  provisions  of  this  act  for 
railway  purposes.  And  the  said  railway  companies,  and  each  of  them,  shall,  within 
three  years  aft«r  this  act  takes  effect,  construct,  complete,  and  put  in  operation  their 
said  lines  of  road;  and  in  case  the  said  lines  of  road  are  not  definitely  located  and 
maps  of  location  filed  within  the  periods  hereinhefore  provided,  or  in  case  the  said 
lines  of  road  are  not  constructed,  completed,  and  put  in  operation  within  the  time 
herein  provided,  then,  and  in  either  ca«e,  the  lands  granted  for  right  of  way,  stxition 
grounds,  or  other  railway  purposes,  as  in  this  act  provided,  shall,  without  any  further 
act  or  ceremony,  be  declared  by  proclamation  of  the  President  forfeited,  and  shall, 
without  entry  or  further  action  on  the  part  of  the  United  States,  revert  to  the  United 
States  and  be  subject  to  entry  under  the  other  provisions  of  this  act;  and  whenever 
such  forfeiture  occurs  the  Secretary  of  the  Interior  shall  asceiiiain  the  fact  and  give 
due  notice  thereof  to  the  local  land  officers,  and  thereupon  the  lands  so  forfeited  shall 
be  open  to  homestead  entry  under  the  provisions  of  this  act. 

This  act  took  effect  under  the  proclamation  of  the  President  of  the 
United  States  on  February  10,  1890,  and  tlie  location  of  the  road  and 
tracts  selected  on  the  banks  of  the  Missouri  river  were  approved  by 
the  Secretary  of  the  Interior  (Mr.  Noble)  on  January  24, 1891. 

Prior  to  the  passage  of  the  act  of  March  2,  1889  (supra),  this  road 
had  been  constructed  to  the  Missouri  river,  ending  at  the  town  of 
Chamberlain,  South  Dakota,  just  to  the  south  of  the  tract  of  one  hun- 
dred and  eighty- eight  acres  taken  under  the  agreement  with  the 
Indians  on  the  east  bank  of  said  river. 

It  is  plain  that  the  act  of  March  2, 1889  (supra),  contemplated  a  com- 
plete construction  of  the  road  across  the  river  and  westw^ard  through 
the  former  reservation,  and  such  construction  was  a  condition  upon  tlie 
grant  made  in  ratification  of  the  agreements  made  with  the  Indians. 

^o  further  construction  has  been  reported  to  this  Department  since 
the  passage  of  the  act  of  1889,  consequently  there  has  been  a  forfeiture — 
dependent  only  on  your  declaration  of  the  fact. 

It  is  clear  that  tlie  failure  to  complete  the  roads  within  the  time  pre- 
scribed in  the  act  of  March  2, 1889,  worked  a  forfeiture  of  all  the  lands 
reserved  to  the  railroad  companies  by  the  16th  section  of  said  act. 
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I  have  prepared,  and  herewith  transmit  for  your  approval  and  signa- 
ture, a  declaration  of  forfeiture  under  the  act  of  March  2, 1889  (supra)^ 
based  on  the  views  herein  exi)ressed. 

Very  respectfully,  Hoke  Smith,  Secretary, 


A  PROCLAMATION. 

Whereas :  By  the  16th  section  of  the  act  of  Congress  approved  March 
2, 1889  (25  Statw,  888),  the  agreements  entered  into  between  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company  and  the  Sioux  Indians,  for 
the  right  of  way  and  occupation  of  certain  lands  for  station  purposes 
in  that  portion  of  the  Sioux  Rewservation,  in  tlie  State  of  South  Dakota, 
relinquished  by  said  Indians,  were  ratified  upon  the  eondition  that  said 
railway  company  shall,  within  three  years  after  the  said  act  takes 
effect,  construct,  complete  and  put  in  operation  its  line  of  road  as 
therein  provided  for,  due  location  of  which  was  to  be  made  within  nine 
months  after  said  act  took  effect,  and,  in  case  of  failure  to  so  construct 
said  road,  "  the  lands  granted  for  right  of  wa}'',  station  grounds,  or 
other  railway  purposes,  as  in  this  act  provided,  shall,  without  any  fnr- 
ther  act  or  ceremony,  be  declared  by  proclamation  of  the  President 
forfeited,  and  shall,  without  entry  or  further  action  on  the  part  of  the 
United  States,  revert  to  the  United  States  and  be  subject  to  entry 
under  the  other  provisions  of  this  act,"  and 

Whereas:  Under  previous  i)roclamation  said  act  took  effect  on  Feb- 
ruary 10,  1890,  and  more  than  three  years  have  elapsed  and  no  con- 
struction has  been  reported  of  the  said  road  beyond  the  town  of  Cham- 
berlain, in  the  State  of  South  Dakota,  as  evidenced  by  the  report  of 
the  Secretary  of  the  Interior,  dated  December  3,  1894. 

Now,  therefore,  I,  Grover  Clevelan(l,'President  of  the  United  States, 
do  declare  that  the  said  lands  granted  for  right  of  way  and  station  pur- 
poses, to  wit:  that  tract  of  land  known  as  lots  2,  3,  and  1,  and  the  SE. 
i  of  the  SW.  i  of  Sec.  10,  and  lots  1  and  2  in  Sec.  15,  Tp.  104  K,  R.  71 
W.,  containing  one  hundred  and  eighty-four  [eight]  acres,  as  shown  by 
a  plat  approved  January  24, 1891,  being  the  tract  selected  by  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company  under  the  ICth  section  of 
the  act  of  March  2, 1889  (25  Stat.,  888),  also  the  six  hundred  and  forty 
acres  in  said  township  104  N.,  ranges  71  and  72  W.,  5th  P.  M.,  in  the 
State  of  South  Dakota,  plat  of  which  was  approved  by  the  Secretary  of 
the  Interior  January  4, 1889,  and  now  on  file  in  the  General  Land  Office, 
are  forfeited  to  the  United  States,  and  will  be  subject  to  entry  under  the 
homestead  laws,  as  provided  by  said  act  of  March  2, 1889,  whenever  the 
Secretary  of  the  Interior  shall  give  due  notice  to  the  local  officers  of  this 
declaration  of  forfeiture. 

Given  under  my  hand,  at  the  city  of  Washington,  this  fifth  day  of 
December,  A.  D.,  one  thousand,  eight  hundred  and  ninety-four. 

Grover  Cleveland, 
President  of  the  United  States, 
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SCHOOL  INDEMNITr— ACT    OF    MARCH  1,  1877. 

Novo  Lumber  Company. 

A  Rchool  indemnity  selection,  made  and  approved  prior  to  the  act  of  March  1, 
1877,  in  lieu  of  lands  embraced  within  an  Indian  reservation,  but  which  in  fact 
at  date  of  selection  and  approval  had  been  restored  to  the  pnblic  domain,  and 
were  afterwards  by  the  public  survey  shown  in  place,  is  within  the  confirmatory 
provisions  of  section  2,  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
(J.  I.  H.)  ber  3,  1894.  (G.  C.  E.) 

On  January  2G,  1886,  your  oflftce  held  for  cancellation  the  following 
described  indemnity  school  selections  in  the  late  Humboldt  (now  San 
Francisco)  land  district,  California,  viz : 

The  SW.  i  of  SW.  J,  Sec.  23;  SW.  i  of  KE.  i;  W.  i  of  SE.  i,  SE.  J 
of  SE.  i,  NW.  i  and  NE.  J  of  SW.  J,  Sec.  27;  :SE.  i  of  Is^E.  J,  See.  28, 
T.  18  N.,  R.  17  W.,  M.  D.  M.,  made  October  3,  1808,  per  list  2,  Hum- 
boldt series,  in  lieu  of  the  NE.  J  of  SE.  i,  W.  J  of  SE.  i,  and  W.  J  of 
Sec.  3G,  T.  20  N.,  R.  17  W.,  M.  D.  M. ;  also  lots  2, 3,  and  4  of  Sec.  13,  T. 
18  N.,  R.  18  W.,  made  October  17, 1868,  per  list  3,  and  containing  86.40 
acres,  in  lieu  of  the  N.  i  of  ]^E.  J  and  SE.  i  of  NE.  J  (also)  of  Sec.  36, 
T.20X.,  R.17  W.,M.  D.M. 

This  action  was  taken  by  your  office 

under  the  provisions  of  the  2ud  section  of  the  act  of  March  1,  1877,  for  the  reason 
that  the  lands  designated  as  bases  thereof  are  shown  by  the  official  plat  of  survey, 
filed  April  22,  1870,  to  be  public  lands,  and  hence  have  inured  to  the  State  under 
the  act  of  March  3,  1853,  as  school  lauds  in  place. 

The  selections  above  described  were  approved  to  the  State  February 
15,  1870,  in  clear  list  No.  3.  The  entire  section  (36,  T.  20,  R.  17),  in  lieu 
of  which  the  selections  were  made,  was  found  in  place  by  the  jmblic 
surveys,  prior  to  the  passage  of  the  act  of  March  1,  1877  (19  Stat., 
267),  and  your  office  decided  from  that  fact  that  the  selections  upon 
the  bases  thereof  *'are  not  confirmed  by  said  act,  but  fall  w^ithiu  the 
intent  of  the  first  proviso  of  the  act  for  the  perfection  of  title." 

Your  office  advised  the  State  Surveyor-General  of  that  action,  and 
allowed  thirty  days  for  appeal,  and  also  directed  that 

should  no  appeal  be  taken,  the  said  selections  will  be  canceled,  and  purchasers 
from  the  State,  if  any  there  be,  will  bo  allowed  sixty  days  to  make  proof  that  at  the 
date  of  said  cancellation  he  was  the  bona  fide  purchaser  from  the  State  au<l  has  not 
parted  with  his  title,  except  to  the  State,  in  order  to  recover  the  purchase  money  to 
perfect  his  title  under  the  provisions  of  the  2d  section  of  the  act  of  March  1, 
1877.  But  if  no  one  claiming  as  such  purchaser  shall  come  forward  and  establish 
his  right  to  enter  the  land  within  such  time,  the  Laud  from  and  after  the  expiration 
of  such  period  will  be  subject  to  disposal  under  the  general  land  laws  of  the 
United  States. 

The  State  appears  to  have  acquiesced  in  the  action  of  your  office, 
through  its  State  surveyor-general,  who  in  February,  1880,  tiled  a 
waiver  of  the  right  of  appeal,  and  your  office,  on  May  28,  1886,  canceled 
the  selections,  except  as  to  certain  tracts  hereinafter  shown. 
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Proof  having  been  submitted  that  one  Clarence  E.  De  Gamp  <'  is  the 
sole  owner  of  320  acres  of  the  selected  lands,  having  purchased  the 
same  in  good  faith  from  the  State/'  and  that  on  learning  of  the  inva- 
lidity of  the  State's  title  to  the  lands^  '^  he  immediately  took  steps  to 
I)erfect  his  title  thereto,  in  accordance  with  the  provisions  of  the  2d 
section  of  the  act  of  1877,"  your  office  allowed  him  to  enter  the  lands  so 
purchased,  under  act  mentioned,  upon  payment  of  the  price  thereof. 

In  your  said  office  letter  (^*C")  of  January  26,  1886,  canceling  the 
selections,  the  school  selection  for  lots  2,  3  and  4  of  Sec.  13,  T.  18  K.,  B. 
18  W.,  made  October  17, 1868,  per  list  3,  in  lieu  of  the  N.  J  of  NE.  J 
and  SE.  i  of  NE.  J,  Sec.  36,  T.  20  N.,  R.  17  W.,  was  inadvertently  omit- 
ted, and  on  June  3,  1886,  your  office  having  observed  the  omission, 
canceled  that  selection  and  directed  that  the  State  surveyor- general  be 
duly  notified  of  the  action  taken. 

On  June  12, 1891,  the  Noyo  Lumber  Company  filed  in  the  local  office 
its  appeal  from  the  action  of  your  office  of  January  26,  and  of  June  3, 
1886,  canceling  the  selections  as  to  lots  2,  3  and  4  of  Sec.  13,  T.  18  N., 
R.  13  W.  Accompanying  the  appeal  is  a  certified  copy  of  a  patent  from 
the  State  of  California,  dated  September  21, 1876,  conveying  to  A.  W. 
Macpherson,  and  to  his  heirs  and  assigns,  the  lots  last  above  described ; 
also  affidavits  made  by  William  P.  Plummer,  vice-president  of  the  Noyo 
Lumber  Company,  Henry  Wetherbee  and  Charles  F.  Wilson,  attorney 
at  law,  from  which  the  following  appears: 

That  the  lots  were  purchased  from  the  State  of  California  by  A.  W. 
Macpherson,  to  whom  certificate  was  issued  by  the  State  April  22, 
1870;  that  on  June  30, 1873,  Macpherson  conveyed  the  same  to  Henry 
Wetherbee;  that  in  pursuance  of  the  State's  certificate  to  Macpherson, 
the  latter  obtained  patent  (as  shown  by  copy  thereof,  above  referred 
to.)  September  21, 1876;  that  Wetherbee  held  the  land  until  Septem- 
ber 19, 1886,  when  he  sold  the  same  to  O.  R.  Johnson,  Russel  A.  Alger 
and  F.  B.  Stockbridge,  who  on  March  29, 1889,  sold  the  same  for  valua- 
ble consideration  to  the  Noyo  Lumber  Company  (appellant),  which  still 
claims  the  land;  that  said  company,  its  officers,  agents  or  servants 
never  had  any  knowledge  of  any  defect  in  the  title  to  said  land,  or  that 
said  land  was  improperly  listed  or  certified  to  the  State,  or  any  of  the 
facts  relating  thereto,  until  May  28, 1891 ;  nor  did  Wetherbee  know  of 
such  defects  during  the  period  (from  1873  to  1886)  in  which  he  claimed 
said  land;  that  he  was  never  notified  or  had  any  knowledge  of  the 
action  of  your  office  canceling  the  entry;  that  Macpherson,  the  imme- 
diate grantee  of  the  State  died  in  1889. 

Mr.  Wilson  testifies  that  he  was  the  attorney  for  Johnson,  Alger  and 
Stockbridge,  and  as  such  examined  the  title  to  said  land  for  said  pur- 
chasers; that  he  examined  the  tract  books  in  the  United  States  land 
office  to  ascertain  if  said  land  had  been  properly  listed  on  February  15, 
1870,  and  there  was  then  no  memorandum  on  said  tract  books  or  any 
attempted  cancellation  of  such  listing;  that  his  clients  had  no  knowl- 
1801— VOL  19 ^28 
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edge  of  any  defect^s  in  the  title  as  derived  through  the  State,  or  any 
knowledge  that  the  basis  was  defective,  or  any  knowledge  that  the 
selection  was  canceled,  until  May  28,  1891. 

On  July  28, 1891,  your  office  decided  that  said  company  had  no  right 
of  appeal,  and  Mr.  Wilson,  attorney  for  the  company,  was  notified  that 
he  would  be  allowed  twenty  days  after  notice  within  which  to  apply  to 
this  Department  for  an  order  in  accordance  with  Eules  83  and  84  of  the 
Eules  of  Practice. 

Upon  the  application  of  the  company,  the  Department  on  December 

12,  1891  (Mis.  L.  &  R.,  231,  pp.  238-241),  directed  your  office  to  forward  * 
a  report  as  to  the  lands  selected,  together  with  copies  of  said  lists, 
"that  the  Department  may  consider  what  a<ition  is  necessary  in  the 
premises." 

On  December  28, 1891,  your  office  forwarded  such  report,  together 
with  the  appeal  of  the  company  from  the  action  of  your  office  of  May 
28,  and  June  3, 1886,  canceling  the  selections. 

The  original  lists  2  and  3,  filed,  respectively,  in  the  local  office  at 
Humboldt  October  3,  and  17, 1868,  are  among  the  files  of  the  case; 
1,720  acres  were  selected  in  list  2  and  86.40  acres  in  list  3,  and  both 
lists  were  approved  February  15, 1870. 

It  was  alleged  that  the  bases,  upon  which  the  selections  were  made 
(Sec.  16  and  36,  in  Tp.  19  N.,  R.  17  W.,  and  Sec.  36,  in  Tp.  20  K,  R.  17 
W.),  **are  in  the  limits  of  the  Mendocino  Reservation,  recently  ordered 
by  Congress  to  be  sold  for  money." 

The  selections,  specifically  designating  as  a  basis  Sec.  36,  Tp.  20  2^., 
R.  17  W.,  were  canceled  because  that  selection  was  found  to  be  pubUc 
land  by  the  public  surveys,  the  plat  of  which  was  filed  April  22, 1870. 

Prior  to  the  cancellation  of  the  selections  based  on  that  section,  the 
State,  as  above  seen,  sold  three  hundred  and  twenty  acres  thereof  to 
De  Camp,  and  your  office,  on  the  State's  waiver  of  right  of  appeal, 
allowed  him  to  purchase  the  same  under  the  first  proviso  to  the  2d  sec- 
tion of  the  act  of  1877  (supra),  and  patent  was  issued  to  him  for  the 
land  November  15, 188S. 

The  State  had  also  sold  the  land  in  question  (lots  2,  3  and  4  of  Sec 

13,  Tp.  18  N.,  R.  18  W.),  which  had  been  selected,  as  above  seen,  in  lieu 
of  a  i>ortion  (one  hundred  and  twenty  acres)  of  the  same  section  (36, 
T.  20  K.,  R.  17  W.),  which  your  office  in  1886  decided  belonged  to  the 
State;  and  the  selected  land  was  by  reason  of  that  decision  canceled, 
the  State  acquiescing  in  that  judgment  and  accepting  the  interpreta- 
tion of  your  office  placed  on  the  2d  section  of  the  act  of  1877  (supra). 

It  is  insisted  on  the  part  of  the  Noyo  Lumber  Company  that  its  title 
was  confirmed  to  the  State  by  the  2d  section  of  the  act  of  1877  {supra}^ 
which  reads  as  follows: 

That  where  indemnity  school  selections  have  been  made  and  certified  to  said  State, 
and  said  selections  shall  fail  by  reason  of  the  land  in  lieu  of  which  they  were  t-aken 
not  being  included  within  such  final  surrey  of  a  Mexican  grant,  or  are  otherwise 
defective  or  invalid,  the  SJime  are  hereby  confirmed,  and  the  sixteenth  and  thirty- 
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siztb  Bectionn  in  lien  of  which  the  selection  was  made  shall,  npon  being  excluded 
from  Bach  final  survey,  be  disposed  of  as  other  public  lands  of  the  United  States: 
Provided,  That  if  there  be  no  such  sixteenth  or  thirty-sixth  section,  and  the  land 
certified  therefor  shall  be  held  by  an  innocent  purchaser  for  a  valuable  consideration, 
such  purchaser  shall  be  allowed  to  jirove  such  facts  before  the  proper  land  office, 
and  shall  be  allowed  to  purchase  the  same  at  one  dollar  and  twenty- five  cents  per 
acre,  not  to  exceed  three  hundred  and  twenty  acres  for  any  one  person :  Provided, 
That  if  such  person  shall  neglect  or  refuse,  after  knowledge  of  such  facts,  to  furnish 
such  proof  and  make  payment  for  such  land,  it  shall  be  subject  to  the  general  land 
laws  of  the  United  States. 

I  think  the  company's  contention  is  right.  The  selections  were  made 
and  approved  to  the  State,  and  the  State  thereafter  sold  the  land,  and 
its  title  throagh  mesne  conveyances  vests  in  the  company. 

The  selections  were  made  because  the  lands  in  place  were  within  the 
Mendocino  Indian  reservation,  which  by  the  6th  section  of  the  act 
approved  July  27, 1868  (15  Stat,,  223),  was  restored  to  the  public  domain, 
and  the  land  in  the  reservation  directed  to  be  sold  at  one  dollar  and 
twenty-five  cents  an  acre. 

The  selections  were  also  made  and  approved  before  the  plat  of  survey 
was  filed;  and,  although  such  survey  showed  the  lands  in  place  and 
the  selection  for  that  reason  defective,  yet  it  was  to  confirm  just  such 
invalid  selections  that  the  act  of  1877  (supra)  was  passed.  The  State 
thereby  took  the  lands  selected — however  defective  or  invalid  the  selec- 
tions may  have  been — "and  the  United  States  took  in  lieu  of  the 
selected  land  that  which  the  State  would  have  been  entitled  to  but  for 
the  indemnity  it  had  claimed  and  got."   Durand  v,  Martin ,  120  IT.  S.,  366. 

It  is  true  that  the  State  acquiesced  in  the  action  of  your  office  can- 
celing the  selections,  and  De  Camp  was  called  upon  and  did  purchase 
from  the  government  a  portion  of  the  selected  tracts;  but  this  errone- 
ous action  can  not  be  allowed  to  defeat  the  claim  of  the  Koyo  Lumber 
Company,  whose  title  rested  upon  a  selection  made  by  the  State  and 
confirmed  by  the  act.  See  State  of  California  v.  Nolan  et  al.y  15  L.  D.^ 
477;  Bambleton  v.  Duhain,  71  Cal.,  141. 

The  decision  appealed  from  is  reversed. 


CONTIRMATION-SECTION  7,  ACT  OF  MABOH  8,  1891. 

PlEBSE  V.   CABTHBAB. 

Section  1,  act  of  March  3, 1891,  does  not  confirm  an  entry  canceled  prior  to  the  pas- 
sage of  said  act,  nor  does  the  pendency  of  proceedings  to  show  canse  why  said 
entry  shonld  he  reinstated  hring  it  within  the  operation  of  said  act. 

A  transferee  is  not  entitled  to  the  henefit  of  said  section  where  at  the  time  of  his 
purcliase  the  records  of  the  local  office  show  that  the  entry  in  question  was  held 
for  cancellation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern' 
(J.  I.  H.)  her  5, 1894.  (J.  L.) 

The  appeal  of  Mrs.  Lena  Carthrae,  formerly  Miss  Lena  Berges,  from 
your  office  decisions  of  February  18, 1893,  and  November  15, 1892,  in 
the  case  of  Allen  Pierse  v,  Lena  Berges,  brings  before  me  for  review 
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and  supervision  all  the  proceedings  of  yonr  office  involving  the  E.  }of 
the  SW.  J  and  lots  3  and  4  of  Sec.  18,  T.  16  K,  E.  12  B.,  Lewistown  land 
district,  Helena  series,  Montana. 

The  record  shows  the  following  facts: 

On  December  22, 1882,  Michael  Ryan  filed  his  pre-emption  declara- 
tory statement  No.  4918  for  said  land,  alleging  settlement  on  Angost  23^ 
1882.  On  Jnly  18, 1883,  he  made  cash  entry  No.  1260,  ofTering  final 
proof  which  was  approved  by  the  local  officers,  who  issued  final  receipt 
and  certificate. 

On  April  12, 1886,  Special  Agent  John  A,  Gunn  reported: 

That  he  had  made  a  personal  examioation  of  said  tract  and  fonnd  a  log  hoaae 
twenty  by  twenty- four,  built  by  one  Thomas  Farley  in  1880,  worth  $100.  No  crop 
was  ever  raised  on  the  land.  Claimant  never  lived  on  the  land,  and  has  in  no  way 
complied  with  the  law. 

Thereupon,  on  June  30, 1886,  your  office  held  Ryan^s  cash  entry  for 
cancellation  and  directed  the  local  officers  to  give  notice  to  Byan  that 
he  was  allowed  sixty  days  in  which  to  apply  for  a  hearing  to  show 
cause  why  his  entry  should  not  be  finally  canceled. 

After  due  service  of  notice  to  Ryan  by  the  local  officers,  yonr  office 
on  April  25, 1888,  canceled  said  entry  and  directed  that  the  land  be 
held  subject  to  entry  by  the  first  qualified  applicant. 

On  May  29, 1890,  Miss  Lena  Berges  filed  her  pre-emption  declaratory 
statement  for  the  land  aforesaid  (and  also  for  lots  1  and  2  of  said 
section  18  in  addition  thereto),  alleging  settlement  on  May  16, 1890. 

On  June  26, 1890,  Alleu  Pierse  filed  his  petition,  verified  by  his  own 
affidavit  alone,  and  therein  alleged: 

That  he  is  now  the  owner  by  purchase  for  a  good  and  valuable  consideration  of 
the  E.  i  of  the  SW.  i  and  lots  3  and  4  of  Sec.  18,  T.  16  N.,  R.  12  E.  That  he  pur- 
chased  said  land  and  received  a  deed  of  conveyance  therefor  from  one  Samnel  Wade 
on  the  26th  day  of  October,  1887,  and  went  into  possession  thereof.  That  aaid  Wade 
pnrchased  said  land  of  the  heirs-at-law  of  one  Rosenthal,  deceased,  who  in  his  life- 
time purchased  said  land  from  Michael  Ryan,  who  made  cash  entry  No.  1260  for 
■aid  land  at  the  United  States  land  office  at  Helena,  Montana,  on  the  18th  day  of 
July,  1883.  lliat  he  bought  said  land  in  good  faith  and  without  any  knowledge  of 
any  defect  or  infirmity  of  title,  and  had  no  reason  to  suspect  or  believe  that  aaid 
Ryan  had  failed  in  any  respect  to  comply  with  the  provisions  of  the  pre-emption 
law,  until  within  a  few  days,  when  he  was  informed  that  said  entry  had  been  can- 
celed by  official  letter  ''P"  of  April  25,  1888,  upon  the  report  of  Special  Agent  John 
A.  Gunn.  That  he  at  no  time  had  any  notice  that  any  report  had  been  made  in 
regard  to  said  land,  or  that  the  entry  was  at  any  time  held  for  cancellation,  though 
his  deed  and  the  deeds  of  his  grantors  had  been  duly  recorded  in  the  Recorder's 
office  of  Fergus  county,  Montana,  where  said  land  is  situated;  nor  does  he  believe 
that  said  Ryan  or  any  of  the  subsequent  owners  of  said  land  ever  had  any  such 
notice. 

He  further  says  that  he  is  now  informed  and  believes  that  one  Lena  Berges  made 
declaratory  Rtatement  No.  10,994  for  said  land  at  said  land  office  on  the  29th  day  of 
May,  1890,  alleging  settlement  on  the  16th  day  of  the  same  month.  That  said  Lena 
Berges  at  the  time  she  made  said  alleged  settlement  and  filing,  well  knew  of  the 
claim  of  the  petitioner,  and  that  said  land  had  improvements  thereon  which 
belonged  to  the  petitioner: 

Wherefore  he  prayed,  that  a  hearing  may  be  ordered,  and  that  he  may  be  per^ 
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mitied  to  prove  the  facts  above  set  forth ;  and  that  said  declaratory  statement  may 
be  set  aside,  and  said  entry  re-instated,  and  that  the  same  may  be  approved  for 
patent. 

Thereai)on  your  office,  by  letter  "P"  of  October  31, 1890,  held  that 
Pierse  had  a  right  to  be  heard  in  defense  of  the  entry,  ordered  a  hear- 
ing after  due  notice  to  all  parties  in  interest,  including  Lena  Berges, 
and  directed  the  local  officers,  pending  the  final  determination  of  the 
case,  to  allow  no  entry  or  appropriation  of  the  land  in  question. 

No  hearing  has  ever  been  had. 

On  April  15, 1892,  Pierse,  by  his  attorneys  Messrs.  Adkinson  and 
Miller,  of  Helena,  Montana,  by  letter  addressed  to  the  Commissioner 
of  the  General  Land  Office,  reported  that  he  had  not  procured  the 
hearing  awarded  him  by  said  letter  of  October  31, 1890,  and  requested 
your  office,  without  regard  to  the  hearing,  to  relieve  Eyan's  entry  from 
such  suspension  and  approve  it  for  patent.  There  is  no  evidence  that 
Lena  Berges  had  notice  of  said  letter  and  application. 

Whereupon  your  office  on  November  15, 1892  (letter  P)  decided  that 
"said  entry  falls  clearly  within  the  provisions  of  the  proviso  to  section 
seven  of  said  act  (March  3, 1891,  26  Stat.,  1095)  and  would  be  confirmed 
for  patent,  but  for  the  conflict  with  pre-emption  declaratory  statement 
No.  10,994  of  Lena  Berges,"  and  that  "said  declaratory  statement  No, 
10,994  of  Lena  Berges,  being  in  conflict  with  cash  entry  No.  1260  of 
Michael  Ryan,  is  invalid."  Your  office  then  directed  the  local  officers 
to  advise  the  declarant  that  she  will  be  allowed  sixty  days  within  which 
to  show  cause  why  her  said  filing  should  not  be  canceled. 

On  January  23, 1893,  Lena  Berges,  by  her  new  married  name  of  Lena 
Carthrae,  filed  her  answer  to  said  rule  to  show  cause.  And  on  Febru- 
ary 18,  1893,  your  office  decided  that  Ryan's  cash  entry  was  erroneously 
canceled;  that  the  land  was  not  at  any  time  properly  subject  to  entry 
by  another,  and  was  not  open  for  settlement  thereon  at  the  date  of 
Lena  Berges'  settlement  and  filing. 

Mrs.  Lena  Carthrae,  riee  Berges,  has  appealed  to  this  Department. 

Your  office  erred  in  holding  in  letter  "P"  of  November  15, 1892,  that 
Ryan's  cash  entry  No.  1260,  falls  within  the  provisions  of  the  seventh 
section  of  the  act  of  March  3, 1891.  On  that  day  said  entry  was  not 
in  existence.  It  was  canceled  by  your  office  on  April  25, 1888,  and  has 
never  been  re-instated.  Your  letter  "P"  of  October  31, 1890,  did  not 
re-instate  said  entry;  it  merely  awarded  to  Pierse  a  right  to  be  heard 
in  defense  of  Ryan's  entry,  ordered  a  hearing,  and  directed  that, 
pending  the  final  determination  of  the  case,  no  entry  or  appropriation 
of  the  land  should  be  allowed.  The  hearing  was  allowed  in  order  that 
Pierse  might  have  an  opportunity  to  prove  the  facts  alleged  in  his 
petition  and  enable  the  Land  department  to  decide  whether  Ryan's 
entry  should  or  should  not  be  re-instated. 

An  entry  canceled  prior  to  the  act  of  March  3, 1891,  is  not  confirmed  by  section 
seven  of  said  act;  nor  does  the  pendency  of  proceedings  nnder  permission  to  show 
cause  why  snch  entry  should  be  re-instated,  bring  it  within  the  confirmatory  opera- 
tion of  said  section.    Pomoseno  Campos  case,  16  L.  D.,  430. 
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See  also  James  Siocum,  15  L.  D.,  421;  Wiley  v.  Patterson,  13  L.  D., 
452;  James  Ross,  12  L.  D.,  446;  and  many  other  cases. 

Your  office  also  erred  on  October  31, 1890  (letter  *'P"  of  that  date), 
in  holding  in  the  presence  of  Lena  Berges'  adverse  pre-emption  claim, 
that  Pierse  then  had  a  right  to  be  heard  in  defense  of  Ryan's  entry, 
and  in  ordering  a  hearing  for  his  benefit.  On  October  26, 1887,  the 
date  of  Pierse's  alleged  purchase,  your  office  letter  "P"  of  June  .HO, 
1886,  holding  Ryan's  entry  for  cancellation  on  the  ground  of  fraud, 
reported  by  Special  Agent  Gunn,  had  been  on  tile  in  the  local  office  for 
more  than  fifteen  months.  Under  the  rules  of  the  Department,  Pierse 
had  the  right,  and  it  was  his  duty,  to  file  in  the  local  office  evidence  of 
his  interest  and  his  claim  to  have  notice  of  proceedings  affecting  his 
rights.  The  entry  was  not  canceled  until  April  25, 1888,  six  months 
after  his  alleged  purchase.  Miss  Berges'  adverse  claim  was  not  ini- 
tiated until  May  29, 1890,  more  than  two  years  and  seven  months  after 
said  purchase.  During  all  that  period  he  made  no  application  to  inter- 
vene and  gave  no  notice  to  the  public  officers.  He  lost  whatever 
rights  he  might  have  had  by  his  own  carelessness  and  negligence. 

In  the  case  of  Blackburn  v.  Bishop  et  al.  (17  L.  D.,  277-9),  Secretary 
Smith  said : — 

This  entry  caDnot  be  confirmed  under  said  seventh  section  for  the  reason  that 
Barnham  cannot  claim  to  be  a  purchaser  in  good  faith,  because,  at  the  date  of  bis 
purchase,  an  affidavit  of  contest  had  been  filed  in  the  local  office  alleging  the  ille- 
gality of  said  entry,  of  which  he  was  bound  to  take  notice  ....  The  trans- 
feree is  bound  to  know  the  status  of  the  land  in  the  local  office  at  the  date  of  his  pnr- 
chose. 

In  the  case  of  Wm.  W.  Waterhouse  (9  L.  D.,  133)  July  20,  1889, 
Secretary  Noble  said: — 

Kor  is  there  any  force  in  the  objection  that  the  mortgagees  were  not  notified  of  the 
bearing.  Inasmuch  as  it  is  not  shown  that  the  existence  of  said  mortgage  was  made 
known  to  the  local  officers  in  time,  so  that  such  notice  might  have  been  given.  If 
parties  fail  to  notify  the  local  officers  of  the  acquisition,  of  an  interest  in  entered 
lands,  after  proof  and  before  patent,  they  can  blame  no  one  but  themselves  if  notice 
is  not  given  them  of  proceedings  involv}ug  said  lands;  it  being  out  of  all  reason  to 
require  those  officers  to  examine  the  records  of  the  county  offices  to  ascertain  if 
any  assignment  of  or  incumbrance  upon  said  land  has  been  therein  recorded,  before 
notice  shall  be  issued  for  contest  or  hearing.  ,  (Citing  Secretary  Lamar's  decision  to 
the  same  effect  in  the  case  of  Cyrus  H.  Hill,  5  L.  D.,  276.) 

In  Roberts  v.  Tobias  et  al  (13  L.  D.,  556-9),  November  16, 1891,  the 
Bame  oflBcer  again  held : — 

That  the  mortgagee  did  not  file  any  notice  of  his  interest  in  the  local  office,  and 

hence  was  not  entitled  to  any  notice  of  the  caucellation  of  said  entry 

He  is  bound  to  know  the  status  of  the  land  at  the  date  of  the  sale  or  mortgage' 
.  .  .  .  The  law  never  intended  that  a  man  should  wilfully  shut  his  eyes  to  the 
condition  of  the  land  as  shown  by  the  record,  at  the  very  time  the  purchase  or  loan 
was  made.  (Citing  Brush  v.  Ware,  15  Peters  93-111,  and  Hullan  v.  United  States, 
118  U.S.,  271-277.) 
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I  have  examined  Ryan's  final  proof,  and  find  that  his  statements 
therein  accord  with  Special  Agent  Gunn's  report.  On  June  30,  1883, 
Eyan  testified : — 

I  have  not  made  any  ose  of  the  land  yet.  I  took  it  up  for  a  hay  ranch.  Last  year 
when  I  took  it  np  (August  23,  1882)  it  was  too  late  to  cut  hay,  and  this  year  it  is 
not  time  yet.  I  intend  to  cut  hay  this  season.  I  have  not  broken  any  land,  and  have 
raised  no  crop  as  yet. 

The  final  proof  should  have  been  rejected.  The  entry  was  properly 
canceled. 

Your  office  decisions  of  February  18, 1893,  of  November  15,  1892, 
and  of  October  31,  1890,  are  hereby  reversed.  Pierse's  petition  is 
denied.  The  cancellation  of  Eyan's  cash  entry  No.  1260,  on  April  25, 
1888,  is  affirmed.  Mrs.  Lena  Carttrae's  declaratory  statement  in  the 
name  of  Lena  Berges,  will  be  held  intact,  and  she  will  be  permitted  to 
make  final  proof  and  perfect  entry  within  reasonable  time  after  notice 
of  this  decision. 


public  sxtrvky-non-navigablb  laks. 

Lake  Malheub. 

In  the  extension  of  the  public  surveys  over  lands  lying  between  the  meander  and 
shore  line  of  a  shallow  lake,  where  the  government  owns  a  portion  oi  the  lands 
adjacent  thereto,  the  dry  land  should  be  surveyed  in  such  manner  as  to  leave 
the  rights  of  riparian  owners  undisturbed. 

Secretary  Smith  to  the  Commisftioner  of  the  General  Land  Ofice^  Decern- 
(J.  I.  H.)  her  5, 1894.  (W.  M.  B.) 

J  am  in  receipt  of  your  letter  of  June  27,  1894,  transmitting  letters  of 
the  surveyor- general  of  Oregon  of  April  10  and  June  6,  1894,  (with 
accompanying  blue  print  diagram)  respecting  the  survey  of  lands  lying 
between  the  meander  lines  run  and  the  now  existing  shore  line  of  non- 
navigable  Lake  Malheur,  in  Harvey  county,  State  of  Oregon. 

In  your  said  letter,  above  mentioned,  you  say — 

I  respectfully  ask  for  instructions  with  reference  to  the  survey  of  the  lands  between 
the  meander  and  shore- line  of  the  lake,  under  Department  decision  of  March  3,  1893 
(16  L.  D.,  256),  in  view  of  the  propositions  submitted  by  the  surveyor-ffeneral  in  his 
letter  of  April  10, 1894,  herewith^  and  would  recommend  that  all  the  dry  land  between 
the  meander  and  shore  line  of  the  lake  be  surveyed  as  the  most  desirable  solution  of 
the  problem,  and  any  riparian  rights  of  the  owners  of  the  fractions  bordering  upon 
the  lake,  who  entered  the  lands  in  accordance  with  the  subsisting  plats,  to  any  lands 
which  might  be  shown  to  exist  by  the  survey  now  in  contemplation,  under  the  supreme 
court  decisions  referred  to  in  the  departmental  decision  (16  L.  D.,  256),  might  be 
determined  after  the  survey  of  said  land. 

Li  the  case  of  Hardin  v,  Jordan  (140  U.  S.,  371),  the  supreme  court 
held  that  riparian  proprietors  owning  lands  bordering  upon  a  non- 
navigable  lake  in  the  State  of  IlUnois,  where  the  common  law  rule 
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prevailed,  take  to  the  center  of  the  lake,  except  in  cases  where  the  rale 
was  rendered  inoperative  by  conflict  in  the  claims  of  different  owners, 
in  which  case  they  could  only  take  ratably. 

It  was  also  held  in  Hardin  v.  Jordan  that  the  riparian  rights  of 
owners  of.  lands  upon  such  non-navigable  bodies  of  water  were  subject 
to  local  law,  the  common  law  doctrine  being  applicable  thereto,  in 
States  only  where  no  statutory  provision  exists  to  the  contrary. 

By  decision  of  the  supreme  court  of  the  State  of  Oregon  in  the  case 
of  Minto  V,  Delaney  (7  Org.  Eeports,  337),  the  common  law  rule  is 
applied  to  non-navigable  lakes  in  that  Stat-e ;  hence  owners  of  lands  upon 
Lake  Malheur  having  riparian  rights  take  to  the  center  of  that  lake, 
or  ratably  as  the  circumstances  of  the  case  may  determine. 

The  first  of  the  propositions  contained  in  the  letter  of  the  surveyor- 
general  of  April  10,  1894,  to  which  you  refer,  is  in  words  as  follows, 
to  wit: 

In  my  Judgment  the  most  equitable  plan  should  be  to  confine  each  lot  within  the 
limits  of  the  legal  subdivisions  of  which  it  is  a  part.  Lot  1  of  section  24  should  not 
include  more  than  theNE.  ^  of  the  S£.  i  of  that  section,  and  each  other  lot  be  con- 
formed to  itH  subdivision. 

If  a  lot  was  a  fraction  of  two  or  more  subdivisions  then  it  should  include  those 
and  no  more. 

The  al30ve  plan  cannot  be  considered,  since  it  is  opposed  to  the  rule 
laid  down  in  Hardin  v.  Jordan  and  Minto  v.  Delaney. 

After  some  reference  to  certain  propositions  contained  in  depart- 
mental decision  of  March  3, 1893  (16  L.  D.,  256),  and  the  suggestion 
of  difficulties  which  might  arise  in  the  execution  of  the  surveys  under 
a  different  method,  the  surveyor-general  submits  a  second  plan,  as 
follows — 

My  idea  of  the  best  solution  of  the  problem  would  be  to  properly  complete  the 
survey  of  the  townships  involved;  those  south  of  the  lake  in  the  regular  manner, 
and  those  north  of  the  lake  to  be  projected  from  the  north  to  the  sontii. 

If  this  view  of  the  situation  meets  with  your  approval,  I  can  make  out  instruc- 
tions, in  accordance  therewith,  but  if  this  mode  is  objectionable  I  would  reapectfuny 
request  that  I  be  instructed  in  regard  to  the  matter. 

The  re<}ommendation  contained  in  your  said  office  letter  that  ^^all 
dry  land  between  the  meander  and  shore  line  of  the  lake  be  surveyed 
as  the  most  desirable  solution  of  the  problem," — in  conformity  with  the 
second  plan  submitted  by  the  surveyor-general,  in  his  said  letter — ^is 
concurred  in  by  this  Department. 

You  will  direct  the  surveyor-general  of  Oregon  to  advertise  for  bids 
to  do  the  work  under  the  "per  diem  rate  under  section  2411,  U.  S. 
Bevised  Statutes,  including  all  expenses;  also  at  the  rates  per  mile 
allowed  for  the  survey  of  the  pubhc  lands  m  Oregon,"  as  stated  in 
your  office  letter. 
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CONT'IRMATION-SBCTION  7,  act  of  march  8,  1881. 

Eaton  v.  Hollenbeok. 

An  entry  falling  within  the  confirmatory  proTisions  of  section  7,  act  of  March  3, 
1891,  is  confirmed  aa  an  entirety  to  the  ezclasion  of  all  other  claims  to  any  por- 
tion of  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decern- 
(J.  !•  H.)  ber  5, 1894.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  NE.  ^  of  the  NE.  J  of  Sec.  11, 
and  the  N  W.  J  of  the  NW.  J  of  Sec.  12,  T.  3  S.,  E.  4  W.,  Las  Graces,  New 
Mexico,  land  district. 

The  record  shows  that  George  W.  Hollenbeck  filed  his  pre-emption 
declaratory  statement  for  said  tract  March  6,  1884.  The  land  was 
relinqnisbed  from  this  filing,  and  on  September  18,  1884,  he  made 
homestead  entry  of  the  same.    December  14, 1885,  he  made  final  entry. 

On  February  28, 1889,  Ethan  W.  Eaton  filed  aprotest  against  said  entry, 
alleging  lack  of  good  faith  in  making  said  entry,  and  that  the  land  was 
more  valuable  for  mining  than  for  agricultural  purposes. 

Your  ofi&ce  ordered  a  hearing,  which  was  had  before  a  special  com- 
missioner in  May  and  June,  1892,  at  which  both  parties  appeared. 
Thereafter,  on  August  19, 1892,  and  before  the  local  oflBcers  had  rendered 
a  decision,  the  contestant  filed  a  motion  for  a  further  hearing,  alleging 
under  oath  that  at  the  time  of  HoUeubeck's  filing  and  final  entry  the 
land  was  occupied  as  a  town  and  used  for  trade  and  business.  The 
motion  was  granted  by  the  local  o£6lcers,  and  a  day  set  for  the  hearing, 
with  notice  to  the  claimant.  At  this  hearing  Hollenbeck  did  not 
appear. 

As  a  result  of  these  two  hearings  the  register  and  receiver  decided 
that  it  is  very  doubtful  whether  the  evidence  established  the  mineral 
character  of  the  land,  but  in  view  of  the  testimony  oflfered  at  the 
rehearing  they  decided  that  it  was  not  necessary  to  pass  on  this  ques- 
tion. They  therefore  held  that  the  latter  charges  had  been  sustained, 
and  recommended  the  cancellation  of  HoUenbeck's  entry. 

On  appeal  your  office,  by  letter  of  April  10,  1893,  reversed  their 
recommendation,  but  held  that  the  contestant  be  allowed  the  privilege 
of  locating  on  said  land  a  millsite,  under  section  2337,  Revised  Statutes, 
not  exceeding  five  acres,  the  location  to  be  made  so  as  to  not  include 
the  buildings  owned  by  the  claimant. 

Hollenbeck  prosecutes  this  appeal,  assigning  error  in  allowing  the 
contestant  to  locate  the  millsite;  in  requiring  contestee  to  make  the 
final  homestead  application  (form  4-070)  and  in  not  confirming  the 
entry  under  the  act  of  March  3, 1891  (26  Stat.,  1096). 

It  appears  from  the  testimony  that  the  claimant  mortgaged  the  land 
November  1, 1886.    It  is  shown  by  the  evidence  that  the  mortgage  had 
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not  been  satisfied  at  the  date  of  the  hearing.  Section  7  of  said  act  pro- 
vides, among  other  things,  that — 

all  eutries  made  under  the  preemption,  homeetead,  desert-land,  or  timber-oaltore 
law8,  in  which  final  proof  and  payment  have  been  made  and  certificates  issaed,  and 
to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which  have 
been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona  fide  purchasers  or  incumbrancers,  for  a 
valuable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incumbrance. 

The  entry  in  question  was  made  in  1885,  and  there  were  no  adverse 
claims  existing  against  it.  It  was  incumbered  prior  to  March  1,  1888, 
and  to  a  bona  fide  incumbrancer,  for  $1,000,  and  fraud  on  the  part  of 
the  purchaser  has  not  been  found.  Under  these  circumstances  the 
entry  must  be  confirmed  (United  States  v,  Bullen,  16  L.  D.,  78.) 

This  conclusion  renders  it  unnecessary  to  discuss  other  issues,  for 
the  reason  that  the  Department  has  no  further  jurisdiction  over  the 
land  when  it  is  ascertained  that  the  entry  comes  within  the  confirma- 
tory provisions  of  the  statute.    (Badabaugh  v.  Horton,  17  L,  D.,  48.) 

I  might  add  that  the  testimony  has  been  examined,  and  I  fully  con- 
cur in  your  office  judgment  that  the  charges  in  neither  of  the  affidavits 
are  sustained.  The  confirmation  of  this  entry,  however,  must  be  as  an 
entirety;  therefore  the  contestant  cannot  be  permitted  to  make  the 
millsite  entry  as  ordered  by  your  office. 

The  papers  are  returned  to  you  with  directions  to  call  upon  the 
transferee  for  the  proofs  required  by  the  rules,  and  if  found  satisfactory, 
the  entry  will  be  passed  to  patent. 

Your  judgment  is  thus  modified. 


PRACTICE-  PROTKST-CONTEST-EQXnTABIiK  ACTION. 

Cooke  v.  Villa  (On  Review). 

An  application  to  enter,  properly  rejected  on  the  ground  that  the  land  is  covered  by 
the  entry  of  another,  and  appeal  from  Buch  action,  confer  no  right  upon  the 
applicant  as  such ;  nor  does  an  order  for  a  hearing,  based  on  an  affidavit  filed  in 
connection  with  said  appeal,  place  him  in  the  status  of  a  contestant. 

A  protest  should  not  be  eutertaiued  on  a  charge  that  is  at  such  time  the  subject  of 
investigation  by  the  government. 

A  stipulation  between  the  parties  that  a  hearing  ordered  on  a  protest  shall  be  treated 
as  a  contest,  will  not  give  the  protestant  the  rights  of  a  contestant,  if  he  has 
not  brought  himself  within  the  rules  regulating  the  initiation  and  prosecution 
of  a  contest. 

An  application  to  enter  properly  rejected,  and  pending  on  appeal,  does  not  oust  the 
local  office  of  its  jurisdiction  over  a  subsisting  entry  of  the  land  involved. 

A  protestant  without  interest  does  not  have  such  an  ''adverse  claim"  to  the  land 
involved  as  will  serve  to  defeat  a  reference  of  the  entry  to  the  board  of  eqnita- 
ble  adjudication,  if  it  is  otherwise  subject  to  such  disposition. 
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Secretary  Smith  to  ike  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  her  4, 1894.  (P.  J.  C.) 

I  have  considered  the  motion  for  review  of  departmental  decision  of 
August  22, 1893  (17  L.  D.,  210),  filed  by  counsel  for  Eamon  Villa.  By 
said  decision  Villa's  homestead  entry  of  the  SE.  \  of  the  SE.  \  and  lots 
2,  3,  4,  5  and  6,  Sec.  26,  T.  1  N.,  R.  14  W.,  S.  B.  M.,  Los  Angeles,  Cal- 
iforuia,  land  district,  was  canceled,  and  Bartholomew  Cooke's  applica- 
tion to  enter  allowed. 

I  quote  in  full  the  statement  of  facts  from  said  decision — 

The  record  shows  that  Ramon  Villa  made  homestead  entry  of  said  tract  Decem- 
ber 6,  1882.  On  January  9, 1891,  Bartholomew  Cooke  made  homestead  application 
for  said  land,  which  was  rejected  by  the  register  ''on  the  ground  that  the  tract 
applied  for  is  covered  by  homestead  entry  No.  1158  of  Ramon  Villa,  filed  December 
6, 1882.''  On  the  same  day  Cooke  appealed  from  this  decision,  setting  up  various 
grounds  of  error  which  are  substantially  that  the  claimant  has  not  complied  with 
the  law  as  to  residence  and  cultivation,  and  that  he  had  not  offered  final  proof  within 
seven  years  from  the  date  of  his  entry  and  asked  that  a  hearing  be  ordered  ''  as  per 
rule  one  of  practice.^'  The  said  appeal  was  accompanied  by  the  affidavit  of  Cooke 
and  another. 

On  January  9,  1891,  the  register  notified  Villa  that  the  homestead  law  required 
"  that  final  proof  of  settlement  and  cultivation  be  made  within  two  years  after  the 
expiration  of  five  years  from  date  of  entry,"  that  ''the  time  fixed  by  the  statute  has 
expired,"  and  directed  him  to  show  cause  within  thirty  days  why  his  claim  should 
not  be  canceled.  Thereupon  on  January  19,  1891,  he  applied  to  make  final  proof, 
and  after  due  notice  offered  the  same  before  the  register  and  receiver  on  April  1,  fol- 
lowing. In  the  meantime  on  March  16, 1891,  you  ordered  a  "hearing on  said  appeal 
and  affidavit.'' 

On  April  1,  Cooke  appeared  and  filed  his  protest  against  the  final  proof,  alleging : 

"  (1)  Over  seven  years  have  elapsed  since  entry  was  made  and  it  is  now  void  and 
expired  by  limitation. 

(2)  Said  Villa  has  not  made  bona  fide  continuous  residence  on  said  tract  since  mak- 
ing entry  thereof. 

(3)  His  cultivation,  improvements  and  use  made  of  said  tract  do  not  entitle  him 
to  a  final  homestead  receipt  therefor. 

(4)  Said  final  proof  should  be  rejected  for  want  of  goodfaith  of  the  said  Villa ;  pro- 
testant  alleges  that  the  tract  in  question  has  suffered  in  value  from  the  occupancy  of 
Villa — more  value  in  wood  having  been  removed  therefrom  by  said  Villa  than  he 
added  thereto  by  his  improvements. 

(5)  Said  final  proof  should  be  rejected  on  the  further  ground  that  the  protestant 
has  made  a  homestead  application  for  the  tract  in  question,  the  same  being  now  a 
matter  of  record,  and  a  hearing  ordered  thereon  by  Commissioner's  letter  'H'  March 
16, 1891,  said  allegations  protestant  is  ready  to  prove  at  such  time  as  you  may  grant 
a  hearing  therein." 

The  attorneys  of  the  respective  parties  stipulated  in  writing  "that  the  entire  evi- 
dence in  the  matter  be  now  taken  and  notice  waived  on  the  part  of  said  Villa,  and 
this  be  considered  as  a  contest  hearing  as  well  as  protest  against  acceptance  of  final 
homestead  proof  of  said  Villa." 

The  local  oflBcers  recommended  that  the  final  proof  of  ViUa  be 
rejected  because  not  presented  within  the  time  required  by  law.  On 
appeal,  your  oifice  reversed  their  decision,  finding  Cooke  had  not  sus- 
tained his  charges  of  failure  to  comply  with  the  law  as  to  -residence 
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and  ciiltiyation,  and  on  the  question  as  to  whether  ^Hhe  failaie  to 
submit  final  proof  within  the  statutory  period  calls  for  the  cancella. 
tion  of  his  entry, "  your  o£6lce  decided  in  the  negative,  and  held  his 
entry  should  be  submitted  to  the  board  of  equitable  adjudication  for 
its  action.  On  appeal  by  Oooke,  the  Department,  without  discussing 
any  other  point  raised  by  the  appeal,  reversed  your  office  decision, 
and  held — 

that  Cooke's  application  and  his  affidavit  filed  on  the  same  day,  was  tantamount 
to  the  assertion  by  him  of  a  **  claim  "  to  the  land  within  the  meaning  of  Sec.  2456, 
Revised  Statutes,  which  defines  the  character  of  the  cases  and  the  circamstanoes 
under  which  they  may  be  passed  upon  by  the  board  of  equitable  adjudication. 

Eeview  of  this  decision  is  now  asked.  There  are  several  errors 
specified  by  counsel,  but  it  seems  to  me  that  it  is  only  necessary  to 
consider  the  last  to  determine  the  motion,  which  is,  error — 

In  not  holding  that  the  protest  and  application  of  Cooke  did  not  constitute  a  valid 
adverse  claim,  and  that  the  entryman,  having  shown  compliance  with  all  the 
requirements  of  the  law,  the  entry  should  be  submitted  to  the  board  of  equitable 
adjudication. 

The  question  presented  is,  therefore,  whether  Gooke  occupied  the 
status  of  a  protestant  or  a  contestant,  and  it  is  upon  the  determination 
of  this  that  the  motion  must  be  decided. 

To  begin  with,  it  may  be  said  that  Gooke  never  made  settlement  on 
this  tract,  and  it  will  be  conceded,  I  think,  that  he  never  filed  a  con- 
test in  this  case.  His  first  act  in  connection  with  the  land  was  to  pre- 
sent his  application  to  enter.  He  did  not  present  with  his  application 
any  affidavit  of  contest,  but  he  appealed  from  the  rejection  by  the 
local  office,  and  with  his  appeal,  presented  in  your  office,  for  the  first 
time,  an  affidavit  setting  forth  facts,  which,  if  properly  presented 
at  the  local  office,  would  have  given  him  the  status  of  a  contestant. 
Tour  office  could  not  have  regarded  him  as  a  contestant,  for  it  was 
upon  his  ''appeal  and  affidavit"  that  the  hearing  was  ordered, 
Gooke,  however,  did  not  go  into  the  hearing  upon  his  '*  appeal  and 
affidavit"  as  directed  by  you,  but  sixteen  days  after  the  promulgation 
of  your  office  order,  and,  presumably,  after  he  had  received  notice  of 
it,  he  voluntarily  filed  a  protest  against  Villa's  final  proof,  and  it  was 
upon  the  allegations  of  this  protest  that  the  case  proceeded.  There- 
fore no  rights  could  possibly  accrue  to  Gooke  under  his  application  to 
enter,  his  appeal  and  affidavit,  and  finally  your  office  order,  because 
he  abandoned  whatever  privilege  your  office  endowed  him  with.  By 
his  application  to  enter,  and  his  appeal  irom  the  rejection  thei-eof,  he 
could  gain  no  right  whatever,  because  his  application  was  properly 
rejected,  on  the  ground  that  the  land  was  segregated  by  Villa's  entry* 
(Goodale  v.  Olney,  13  L.  D.,  498;  Maggie  Laird,  Id.,  602.)  8o  that  it 
seems  to  me,  viewed  from  any  standpoint,  Gooke  was  merely  a  pro- 
testant, an  informer  without  interest,  and  as  such,  he  did  not  have 
such  a  ^^ claim"  to  the  land  as  would  defeat  reference  to  the  board  of 
equitable  adjudication  of  Villa's  final  proof. 
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Again,  it  appears  to  me  that  Cooke's  protest  should  not  have  been 
entertained  at  all  upon  the  first  ground  of  his  protest,  that  is,  that  proof 
had  not  been  submitted  by  Villa  within  the  statutory  period,  because 
the  government  had  his  entry  then  under  investigation  on  that  charge. 
On  January  9,  the  day  Cooke  presented  his  homestead  application,  the 
local  office  directed  a  notice  to  Villa,  under  the  circular  of  December 
20, 1873  (1  C.  L.  O.,  13),  requiring  him  to  show  cause  within  thirty  days 
why  his  entry  should  not  be  canceled.  In  pursuance  of  that  order. 
Villa  made  such  a  showing  as  warranted  the  local  office  in  permitting 
him  to  make  his  final  proof.  This  was  a  regular  proceeding  on  the  part 
of  the  government,  and  was  such  as  would  preclude  investigation — on 
this  charge — by  any  person.    (Fargher  et  al.  v.  Parker,  14  L.  D.,  83.) 

It  cannot  be  said  that  the  local  office  was  ousted  of  jurisdiction  because 
of  Cooke's  appeal  from  the  rejection  of  his  application  to  enter,  for  the 
reason  that  the  efforts  of  Cooke  did  not  in  anywise  tend  to  create  any 
right  in  him  to  the  land,  or  abrogate  the  power  of  the  government  to 
institute  the  proceedings  provided  for  by  the  rule  cited  above,  or  avoid 
the  necessity  therefor.  As  the  matter  stood,  notwithstanding  Cooke's 
application  and  appeal,  it  was  a  question  solely  between  the  govern, 
ment  and  the  entryman,  under  rules  prescribed  by  the  Department. 

The  stipulation  entered  into  by  counsel,  as  quoted  above,  seems  to 
have  been  the  controlling  element  in  arriving  at  the  conclusion  that 
Cooke  was  a  contestant.  It  is  true  that  a  stipulation  by  attorneys  as  to 
matters  of  practice  and  evidence  and  other  matters  arising  in  the  course 
of  procedure  are  binding  upon  the  parties;  yet  I  do  not  think  that  by 
agreememt  the  legal  status  of  this  proceeding  could  be  changed  from 
one  instituted  by  the  government  into  a  contest  between  said  parties. 
If  Cooke  had  desired  to  api)ear  before  the  Department  as  a  contestant, 
the  way  was  open  for  him  to  do  so  on  January  9,  when  he  presented  his 
application  to  enter,  and  before  the  government  initiated  its  proceeding. 
The  rules  define  how  a  contest  shall  be  initiated  and  conducted  (Rules 
1,  2,  3  and  54,  Rules  of  Practice).  A  compliance  with  these  rules  fixes 
the  status  of  a  person  attacking  an  entry  as  a  contestant.  If  he  has 
foiled  to  bring  himself  within  them,  I  do  not  think  he  should,  by  stip. 
ulation,  be  allowed  to  be  placed  in  abetter  position  than  that  he  elected 
to  assume. 

Section  2457,  Revised  Statutes,  defines  the  circumstances  under 
which  entries  may  be  passed  upon  by  the  board  of  equitable  adjudica- 
tion, as  follows — 

Where  the  law  has  been  substantially  complied  with,  and  the  error  or  irregularity 
arose  from  ignorance,  accident,  or  mistake,  which  is  satisfactorily  explained;  and 
where  the  rights  of  no  other  claimant  or  pre-emptor  are  prejudiced,  or  where  there 
is  no  adverse  claim. 

Villa,  in  response  to  the  requirement  of  the  local  office  to  show  cause 
why  his  entry  should  not  be  canceled,  showed  that  he  gave  notice  to 
make  final  proof  on  November  16, 1886,  but  his  witnesses  being  absent 
that  day,  and  in  an  adjoining  county,  he  was  unable  to  do  so;  that 
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shortly  tliereafter  he  was  taken  sick  aud  was  auable  to  attend  to  it  for 
some  time;  that  he  is  a  poor  man  with  a  large  family  to  support,  and 
was  unable  to  hire  any  one  to  attend  to  it  for  him;  that  being  unable 
to  read,  write  or  speak  the  English  language,  he  was  largely  ignorant 
of  the  requirements  of  the  law.  An  examination  of  the  evidence  in  the 
case  satisfies  me  that  in  your  office  decision  of  May  C,  1892,  you  have 
fairly  and  sufficiently  stated  the  facts  disclosed,  and  I  approve  the 
finding  that  the  charges  in  the  affidavit  of  contest  are  not  sustained, 
and  that  the  defendant  has  in  good  faith  resided  upon  the  laud,  aud 
improved  it  to  the  extent  of  his  ability. 

Therefore,  having  determined  that  Cooke  is  a  mereprotestant,  aud 
the  only  question  herein  being  one  between  the  government  and  the 
entryman,  on  proceedings  lawfully  instituted  by  the  United  States,  I 
think  that  Villa  should  be  permitted  to  complete  his  entry,  when  it 
should  be  referred  to  the  board  of  equitable  adjudication.  It  is  so 
ordered,  and  said  departmental  decision  of  August  22, 1893,  is  hereby 
recalled  and  revoked. 


PRACTICE— MOTION  FOR  REVIEW— INCOMPLETE  RECORD. 

Moore  v.  Kelloog  (On  Review). 

On  motion  for  review  the  Department  may  reconsider  a  decision,  rendered  on  an 
incomplete  record,  where  jurisdiction  of  the  land  yet  remains  with  the  Depart- 
ment, and  it  appears  that  the  rights  of  others,  not  parties  to  said  proceedings, 
have  been  prejudiced  by  snbsequent  departmental  action  based  on  said  decision. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  her  4,  1894.  (F.  W.  0.) 

With  your  letter  of  January  4, 1894,  was  forwarded  a  motion  filed 
on  behalf  of  Kellogg  in  the  case  of  Mattie  Moore  v,  N.  A.  M.  Kel- 
logg, involving  the  E.  ^  NW.  J  and  lot  1,  Sec.  29,  T.  4  N.,  R.  19  W., 
S.  B.  M.,  Los  Angeles  land  district,  California,  for  review  of  depart- 
mental decision  of  October  5, 1893  (17  L.D.,391),  in  which  the  applica- 
tion by  Kellogg  to  purchase  the  said  land  under  the  act  of  January 
13, 1881  (21  Stat.,  315),  was  denied  and  the  homestead  entry  by  Mattie 
Moore  covering  said  land  was  permitted  to  remain  intact  upon  the 
record. 

To  a  full  understanding  of  the  matter  a  brief  recitation  of  the  pre- 
vious history  of  this  tract  is  necessary. 

This  land  is  within  the  primary  limits  of  the  grant  made  by  the  act 
of  July  27, 1866  (14  Stat.,  292),  to  aid  in  the  construction  of  the  Atlantic 
and  Pacific  Eailroad,  as  shown  by  the  map  of  definite  location  filed 
March  12, 1872.  It  is  also  within  the  indemnity  hmits  of  the  grant  to 
the  Southern  Pacific  Eailroad  (branch  line)  made  by  the  act  of  Con- 
gress approved  March  3,  1871  (16  Stat.,  679). 

As  early  as  1879  Kellogg  sought  to  make  entry  of  the  land  in  question 
and  adjoining  lands,  under  ttie  general  land  laws,  but  his  applications 
were  denied  by  decisions  of  your  oflice  in  which  it  was  held  that  the 
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Soatheru  Pacific  Bailroad  Company's  right  of  selection  for  indemnity 
purposes  was  Bu£6lcient  to  defeat  his  applications.  He  exercised  his 
rights  elsewhere  under  the  general  land  laws  bat  entered  into  contract 
with  the  company  for  the  purchase  of  the  lands  above  referred  to  and, 
under  such  agreement,  the  company,  it  appears,  made  selection  of  the 
lands  May  25, 1883. 

Kellogg  entered  into  possession  of  the  land  in  question  in  1887  and 
has  since  continued  to  reside  thereon  and  make  valuable  improvements, 
expecting. to  obtain  title  from  the  Southern  Pacific  Railroad  Company. 

On  August  10, 1888,  Mattie  Moore  applied  to  make  homestead  entry 
of  the  land  which  application  was  rejected  for  conflict  with  said  selec- 
tion by  the  Southern  Pacific  Eailroad  Company.  The  case  was  prose- 
cuted to  this  Department  resulting  in  departmental  decision  of  Novem- 
ber 29, 1890  (11  L.  D.,  531),  in  which  it  was  held  that  the  lands  being 
within  the  grant  to  the  Atlantic  and  Pacific  Railroad  Company,  were, 
by  the  terms  of  the  act  of  March  3, 1871,  supra^  excepted  from  the  grant 
to  the  Southern  Pacific  Bailroad  Company  and  its  selection  of  May  25, 
1883,  was  directed  to  be  canceled  and  Mattie  Moore  allowed  to  make 
entry  as  applied  for. 

Kellogg  does  not  seem  to  have  been  a  party  to  these  proceedings  but 
immediately  following  said  decision,  to  wit,  on  December  20,  1890, 
Kellogg  made  application  to  purchase  the  land  under  the  act  of  Janu- 
ary 13, 1881, 8upray  upon  wh ich  application  the  case  now  under  consider- 
ation arose. 

In  the  departmental  decision  sought  to  be  reviewed  it  was  held — 

The  act  of  January  13,  1881,  applies  only  to  settlers  upon  lands  of  the  railroad  for 
whose  benefit  the  land  was  so  withdrawn ;  in  other  words,  if  the  land  was  not  with- 
drawn for  the  Southern  Pacifio  Railroad  Company  it  is  evident  that  the  settler  could 
acquire  no  rights  by  reason  of  his  application  to  purcliaso. 

As  the  land  had  been  treated  as  withdrawn  on  account  of  the  Atlantic 
and  Pacific  Bailroad  Company  in  the  decision  of  November  29,  1890, 
(supra)^  it  was  held  that  the  Southern  Pacific  Bailroad  Company  had 
no  right  to  the  land  and  that  Kellogg  could  acquire  none  by  his  appli- 
cation to  purchase.  The  rejection  of  his  application  was  therefore 
sustained. 

In  the  motion  for  review  it  is  claimed  that  this  land  was  excepted 
from  the  grant  to  the  Atlantic  and  Pacific  Bailroad  Company  by  reason 
of  the  fact  that  at  the  date  of  filing  the  map  of  definite  location  of  said 
Atlantic  and  Pacific  Bailroad  opposite  to  the  laud  in  question,  the 
same  was  included  with  the  original  limits  of  the  survey  of  the  Sespe 
rancho  Mexican  grant,  from  which  it  was  finally  excluded  upon  the 
survey  and  patenting  of  said  grant  March  14,  1872,  which  was  sub- 
sequent to  the  definite  location  of  said  Atlantic  and  Pacific  Railroad 
opposite  this  land. 

A  copy  of  your  office  decision  ^'F"  of  January  17, 1881,  upon  an 
application  by  Kellogg  to  enter  N.  i  of  NW.  J  of  said  Sec.  29,  is  fur- 
nished, in  which  it  is  held  that  said  tract  was  excepted  from  the  Atlantic 
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and  Pacific  grant  by  reason  of  being  included  within  the  exterior 
limits  of  the  Sespe  rancho  at  the  date  of  the  definite  location  •f  said 
Atlantic  and  Pacific  railroad. 

It  is  nrged  that  if  this  be  so,  the  selection  by  the  Southern  Pacific 
Ballroad  Oompany  was  erroneously  canceled  upon  Mattie  Moore's  appli- 
cation, and  that  the  same  should  be  re-instated  to  the  end  that  l^ellogg 
may  be  protected  in  his  rights  under  his  contract  with  said  Southern 
Pacific  Railroad  Company,  and  if  this  contention  be  not  agreed  to,  that 
further  action  upon  Moore's  entry  should  be  suspended  in  view  of  the 
general  suspension  ordered  by  departmental  letter  of  November  8, 1893| 
of  lands  within  the  conflict  limits  of  the  grants  for  said  companies 
upon  the  petition  of  the  Southern  Pacific  Railroad  Company,  pending 
the  question  of  the  adjudication  of  their  rights  under  a  case  pending  in 
the  courts. 

From  the  above  statement  it  is  plain  that  the  departmental  decision 
of  November  29,  1890,  was  predicated  upon  an  incomplete  record,  as 
there  is  no  mention  made  of  the  fact  that  this  land  was  embraced  in  the 
exterior  limits  of  said  Mexican  grant  at  the  time  of  definite  location  of 
the  Atlantic  and  Pacific  Railroad,  and  the  question  arises:  is  said 
decision  binding  upon  the  rights  of  Kellogg  or  can  said  case  upon  his 
petition  in  the  case  now  under  consideration  be  reconsidered? 

In  the  case  of  Knight  v.  United  States  Land  Association  (142  TJ.  S., 
177),  Mr.  Justice  Lamar,  speaking  for  the  court,  states,  in  the  matter 
of  the  question  as  to  the  duties  of  the  Secretary  of  the  Interior,  that 
he  is  the  supervising  agent  of  the  government  to  do  justice  to  all 
claimants  and  preserve  the  rights  of  the  people  of  the  United  States. 

The  land  in  question  is  still  under  the  jurisdiction  of  this  Depart* 
ment,  and  if  the  decision  of  November  29,  1890,  was  made  without  con- 
sideration of  material  facts,  and  said  decision  affects  the  rights  of  other 
parties,  that  upon  the  petition  of  such  parties  said  decision  can  be 
reconsidered  to  the  end  that  the  rights  of  all  parties  may  be  protected 
and  justice  meted  out  to  all. 

I  have  not  before  me  facts  sufficient  relative  to  the  said  Mexican  claim^ 
and  its  connection  with  this  land,  upon  which  to  adjudicate  the  ques- 
tion as  to  the  effect  of  said  grant  upon  the  grant  of  the  Atlantic  and 
Pacific  Railroad  Company,  but  if  the  lands  by  reason  of  said  Mexican 
grant  were  excluded  from  the  Atlantic  and  Pacific  Railroad  grant,  that 
fact  was  material  to  the  judgment  in  the  case  of  the  Southern  Pacific 
Railroad  Company  v.  Mattie  Moore,  and  as  Kellogg  entered  into  pos- 
session of  these  lands  under  purchase  from  the  Southern  Pacific  Rail- 
road Company,  upon  his  petition  said  case  should  be  re-opened. 

The  papers  transmitted  with  the  motion  are  herewith  returned  and 
you  are  directed  to  investigate  the  matters  alleged  in  said  motion 
relative  to  said  Mexican  grant  to  the  end  that  the  whole  case  may  be 
re-adjudicated.  Any  previous  action  or  decision  of  the  Department 
in  the  premises  should  not  interfere  with  a  complete  investigation  and 
decision  of  the  entire  matter  as  presented. 
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RAILROAD  LANDS-SECTION  8,  ACT  OF  SEPTEMBER  29,  1880. 

Keith  r.  Niles. 

The  right  to  purcUase  forfeited  railroad  lands  under  section  3,  act  of  September  29^ 
1890,  by  persons  holding  under  license  from  a  railroad  company,  is  inheritable, 
and  may  be  exercised  by  an  administrator  for  the  benefit  of  the  estate,  where, 
under  the  local  law,  he  is  given  the  control  of  the  real  and  personal  property 
of  the  deceased. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  4,  1894.  (E.  M.  E.> 

The  land  iuvolved  in  this  case  is  the  SE.  ^  of  Sec.  25,  T.  3  ^.^ 
R.  31  E.,  W.  M.,  La  Grande  land  district,  Oregon. 

The  record  shows  that  Azro  B.  Niles  made  homestead  entry  of  the 
above  tract  September  1, 1891. 

July  24,  1891,  Louis  L'eith  was  duly  and  regularly  appointed  a» 
administrator  of  Benjamin  T.  Terven's  estate,  and  on  September  25, 
1891,  he,  as  administrator,  filed  his  affidavit  of  contest  against  the 
above  mentioned  entry,  alleging 

That  on  or  about  the  year  of  1885,-  said  Benjamin  J.  Terven  made  actual  settlo 
ment  in  good  faith  upon  said  tract  and  was  thereafter  in  the  actual^  coutinnoua 
occupancy  and  in  the  full  and  peaceable  possession  of  all  of  said  tract  to  the  tim» 
of  his  death,  and  had  made  improvements  thereon  to  the  value  of  $500.00,  consist- 
ing of  all  of  said  tract  plowed  and  fenced  and  in  good  cultivation.  That  said  set- 
tlement and  improvements  were  made  in  good  faith,  and  with  a  hona  fide  intent  to 
secure  a  title  to  said  tract  by  purchase  from  the  Northern  Pacific  Railroad  company, 
when  said  land  should  be  earned  by  compliance  with  the  condition's  or  requirements 
of  the  granting  acts  of  Congress  to  said  company. 

The  said  improvements  were  made  prior  to  September  29,  1890.  That  said  tract 
is  a  part  of  the  land  forfeited  by  the  act  of  Congress,  appro ved  September  29, 1890. 

That  on  or  about  the  18th  day  of  July,  1891,  said  Benjamin  J.  Terven  died  at 
Umatilla  connty,  Oregon,  leaving  a  widow,  Susan  £.  Terven,  and  two  children,  each 
a  native  bom  citizen  of  the  United  States. 

ThatsaldAzro  B.  Niles  never  settled  upon  said  tract  on  or  before  September  29, 1890, 
or  at  any  time  before  making  said  homestead  entry,  or  had  any  interest  in  or  right  to 
said  land,  and  had  no  preference  right  under  said  act  to  enter  said  land  under  the 
homestead  laws  of  the  United  States.  He  therefore  asks  that  said  homestead  entry 
No.  5594  be  declared  canceled,  and  that  contestant,  as  such  administrator,  be 
Allowed  to  purchase  said  land  for  said  estate  under  said  act  of  September  29,  1890. 

July  5,  1892,  the  local  officers  rendered  their  decision  sustaining  the  contest  and 
recommending  the  cancellation  of  the  entry  of  Niles. 

Upon  appeal  yoar  office  decision  of  February  16,  1893,  affirmed  the  finding  below. 
Upon  further  appeal  by  Niles  the  case  is  now  before  the  Department  for  final 
adjudication. 

At  the  trial  before  the  local  officers,  an  agreement  was  entered  into 
by  the  parties  to  the  suit,  as  follows: 

'lliat  whereas  a  contest  is  now  pending  between  Louis  Reith,  as  administrator  of 
the  estate  of  Benjamin  J.  Terven,  deceased,  contestant,  and  Aaron  Vinson,  contestee, 
involving  the  8W.  i.  Sec.  25,  T.  3  N.,  R.  31  E.,  W.  M.,  the  facts  in  relation  to  which, 
and  upon  which  the  rights  of  the  respective  parties  depend,  are  similar  to  the  facta 
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in  the  above  entitled  contest,  except  as  hereinafter  stated ;  it  is  therefore  mutually 
agreed  that  the  testimony  in  said  case  of  Louis  Reith,  as  administrator  of  the  estate 
of  Benjamin  J.  Terven,  deceased,  r.  Aaron  Vinson,  a  copy  of  which  is  hereto  attached, 
shall  he  taken  and  nsed  as  testimony  in  this  case  upon  the  trial  of  this  case  in  lien 
of  the  introduction  of  testimony  herein.  That  the  settlement  made  by  Benjamin  J. 
Terven,  deceased,  in  his  lifetime,  upon  the  south-east  quarter  of  said  section  25,  was 
made  in  the  same  manner  and  at  the  same  time,  as  shown  by  the  testimony  in  said 
case,  in  regard  to  the  SW.  i,  of  said  section;  and  that  the  imx>rovement8  upon  the 
said  south-east  quarter  are  equal  in  value,  except  that  the  whole  of  the  sonth-eaat 
quarter  of  said  section  25,  was  under  fence  and  in  cultivation  long  prior  to  Septem- 
ber 29,  1890. 

That  said  south-east  quarter  of  Sec.  25,  T.  3  N.,  of  R.  31  £.,  W.  M.,  prior  to  the  set- 
tlement  of  Benjamin  J.  Terven,  deceased,  to  wit,  on  or  about  the  22d  day  of  Novem- 
ber, 1879,  was  settled  upon  by  one  A.  M.  Ross,  a  citizen  of  the  United  States,  in  good 
faith,  with  a  bona  fide  intent  to  secure  title  to  said  tract  by  purchase  from  the  North- 
ern Pacific  Railroad  company,  if  said  land  shonld  be  earned  by  said  company.  That 
said  A.  M.  Ross  about  said  time,  made  application  to  said  Northern  Pacific  Railroad 
company  to  purchase  said  land,  and  received  a  license  from  said  company  under  its 
seal,  which  license  or  certificate  is  hereto  attached,  and  marked  exhibit  "  B,"  plain- 
tiff's proof.  That  said  Ross  occupied  and  held  possession  of  said  land  under  said 
license,  until  on  or  about  the  30th  day  of  December,  1882,  at  which  time  said  Ross 
sold,  assigned,  transferred  and  conveyed  all  his  right,  title,  and  interest  in  and  to  said 
land  to  Samuel  Rothchild,  who  tliereafter  occupied  and  held  possession  of  said  land' 
nnder  said  license,  and  sold  and  conveyed  the  same  to  said  Benjnmin  J.  Terven,  at 
the  same  time  that  he  did  the  south-west  quarter  of  said  section  25,  T.  3  N.,  R.3I  E., 
W.  M.,  as  shown  by  the  testimony  herein  referred  to,  and  that  thereafter  Benjamin. 
J.  Terven  occupied  and  held  possession  of  said  land,  under  said  license,  in  the  same 
manner  that  he  did  the  SW.  i  of  said  section  25,  T.  3  N.,  R.  31  E.,  W.  M.,  as  shown 
by  the  testimony  herein  referred  to. 

The  record  in  the  case  referred  to  shows  that  Terven,  in  considera- 
tion of  the  sum  of  $1,250  purchased  the  possessory  right  of  Eothschild 
and  that  he  set^ed  upon  the  laud  in  question  in  the  year  1885;  that 
this  settlement  was  with  the  bona  fide  intent  to  secure  title  thereto  by 
purchase  from  the  railroad  company;  that  he  has  built  a  house  thereon 

and  made  other  valuable  improvements;  that  he  has  made  no  purchase 
of  land  under  the  act  of  September  29, 1890,  and  that  he  cultivated  the 

same  up  to  the  time  of  his  death  in  July,  1891;  that  there  is  left  sur- 
viving him  a  widow  and  two  children,  who  are  native-born  citizens, 
and  that  the  children  are  minors. 

Ko  settlement  is  claimed  by  the  entryman,  and  the  only  rights  that 
he  alleges  are  those  under  his  entry  of  September  1, 1891. 

There  are  two  questions  raised  by  the  appeal: 

First.  Was  the  right  acquired  by  Terven  an  inheritable  one:  and 
second,  is  the  administrator  authorized  to  purchase  for  the  heirsf 

The  act  under  consideration  is  the  act  of  Congress  approved  Sep- 
tember 29, 1890  (26  Stat.,  496).  Section  three  of  said  act  provides, 
inter  alia — 

That  in  all  cases  where  persons,  being  citizens  of  the  United  States,  or  who  hare 
declared  their  intentions  to  become  such,  in  accordance  with  the  naturalization 
laws  of  the  United  States,  are  in  possession  of  any  of  the  lauds  affected  by  any 
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snch  ^rant,  and  hereby  resumed  by  and  restored  to  the  United  States,  under  deed, 
written  contract  with,  or  license  from  the  State  or  corporation  to  which  such  grant 
was  made,  or  its  assignees,  execated  prior  to  January  1, 1888,  or  where  persons  may 
have  settled  by  purchase  from  the  State  or  corporation,  when  earned  by  compliance 
with  the  conditions  or  requirements  of  the  granting  acts  of  Congress,  they  shall  be 
entitled  to  purchase  the  same  from  the  United  States,  in  quantities  not  exceeding 
three  hundred  and  twenty  acres  to  any  one  such  person,  at  the  rate  of  one  doUar  and 
twenty-five  cents  per  acre,  at  any  time  within  two  years  from  the  passage  of  this 
act,  and  on  making  said  payments,  to  receive  patents  therefor,  and  where  any  such 
person  in  actual  possession  of  any  such  lands,  and  having  improved  the  same  prior 
to  the  first  day  of  January,  1890,  under  deed,  written  contract,  or  license  as  afore- 
said, or  his  assignor,  has  made  partial  or  full  payments  to  said  railroad  company 
prior  to  said  date,  on  account  of  the  purchase  price  of  said  lands  from  it,  on  proof 
of  the  amount  of  such  payments,  he  shaU  be  entitled  to  have  the  same,  to  the  extent 
aud  amount  of  one  dollar  and  twenty-five  oeuts  per  acre,  if  so  much  has  been  paid 
and  not  more,  credited  to  him  on  account  of,  and  as  part  of  the  purchase  price  herein 
provided  to  be  paid  the  United  States  for  said  lands,  or  such  persons  may  elect  to 
abandon  their  purchases  and  make  claim  on  said  lands  under  the  homestead  law 
aud  as  provided  in  the  preceding  section  of  this  act. 

In  Eastman  v,  Wiseman  (18  L.D.,  337),  it  was  held,  mt^  alia,  "That 
the  right  of  the  licensee  in  snch  case"  (the  act  of  September  29, 1890), 
^^is  assignable  and  may  be  exercised  by  an  assignee  who  is  in  posses- 
sion of  the  land  by  an  agent." 

The  assignor  of  Teryen  having  received  a  license  from  the  Northern 
Pacific  B«  £.  Co.,  aud  as  the  right  conferred  by  the  license  has  been 
held  to  be  assignable,  the  question  for  consideration  now  is,  whether  it 
is  inheritable,  Terven  was  alive  at  the  date  of  the  passage  of  the  act, 
and  had  complied  with  all  of  its  requirements,  and  was  entitled  to 
secure  the  land  by  purchase,  and  such  being  the  case,  in  view  of  the 
further  consideration  that  the  section  is  remedial,  I  am  led  to  conclude 
that  his  rights  had  so  attached,  that  the  interest  became  an  inheritable 
one,  and  that  the  power  to  purchaise  passed  to  his  heirs  and  legal  rep- 
resentatives. 

The  rights  acquired  by  Terven  being  inheritable,  it  brings  up  the 
second  question  raised  by  the  appeal;  is  the  administrator  authorized 
to  purchase  for  the  heirs  t 

Section  1120,  page  720,  of  Hill's  Annotated  Laws  of  Oregon,  Vol.  L, 
is  as  follows : 

The  executor  or  administrator  is  entitled  to  the  possession  and  oontrol  of  the 
property  of  the  deceased  both  real  and  personal. 

Such  being  the  case,  I  am  of  the  opinion  that  the  administrator  may 
properly  apply  to  purchase  for  the  benefit  of  the  estate,  and  that 
therefore  the  application  should  be  allowed. 

Bor  the  reasons  stated,  your  office  decision  appealed  from  is  affirmed. 
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RAILROAD    ORAKT-TIMBER  CTJLTUKE   CLAIM. 

Northern  Pacific  R.  R.  Co.  v.  White. 

Possession  and  occupancy  of  a  tract,  at  date  of  definite  location,  with  intent  to 
subsequently  enter  the  land  under  the  timber  culture  law,  do  not  serve  to  except 
it  from  the  operation  of  the  grant. 

Secretary  Smith  to  ths  Commissioner  of  the  Oeneral  Land  Officej  Decern- 
(J.  I.  n.)  her  4,  1894.  (J.  L.) 

I  have  considered  the  appeal  of  the  company  from  your  office  decision 
of  February  16,  1893,  in  the  case  of  Northern  Pacific  Railroad  Com- 
pany against  Alexander  White,  in  which  you  rejected  the  company's 
application  per  list  No.  107,  for  the  S.  J  of  the  SB.  J  of  Sec.  11,  T.  13  N., 
R.  20  W.,  Missoula  land  district,  Montana,  and  permitted  White's  tim- 
ber-culture entry  No.  1305  of  said  land  to  remain  intact. 

Said  land  was  clearly  excepted  from  the  withdrawal  of  February  21, 
1872,  upon  general  route,  by  the  then  subsisting  pre  emption  claims  of 
August  Schultz  and  John  Sexton,  filed  in  1870  and  1871,  respectively. 

On  March  26, 1885,  Alexander  White  filed  his  application  to  make 
timber-culture  entry  of  said  land.  On  March  28,  the  local  oflScers  served 
the  company  with  notice  that  said  application  was  made,  and  that  said 
entry  would  not  be  allowed  for  thirty  days,  to  enable  the  company  to 
file  a  protest  should  they  desire  so  to  do  (as  required  by  circular  of 
November  7, 1879,  section  III.    6  Copp's  Land  Owner,  142). 

On  April  2, 1885,  the  company,  by  its  attorneys,  filed  a  written  pro- 
test, which  the  local  officers,  on  motion  of  White,  decided  to  be  insuf- 
ficient and  rejected.  Notice  of  said  decision  and  of  the  right  of  appeal 
therefrom  was  served  upon  the  company,  and  no  amendment  of  the 
protest  was  made  and  no  appeal  was  taken.  Whereupon  on  July  15, 
1885,  White  was  allowed  to  make  his  timber-culture  entry. 

On  March  10,  1887,  the  company  made  application  for  said  land  as 
being  witliin  the  primary  limits  of  its  grant,  by  filing  list  No.  107, 
which  was  rejected  by  the  local  officers  on  April  20, 1888;  and  the  com- 
pany appealed  to  your  office  from  said  decision.  Whit«  was  not  a  party 
to  this  proceeding,  and  had  no  notice  of  it. 

On  April  28,  1890,  your  office  directed  a  hearing  to  be  had, 

to  ascertain  the  true  status  of  the  land  at  the  date  of  definite  location,  July  6, 
1882;  whether  the  laud  was  settled  upon,  occupied  and  claimed  at  the  date  men- 
tioned; and  also  the  nature  and  extent  of  the  improvements  therein,  and  the  quali- 
fication? of  the  parties  claiming  at  that  date. 

After  the  hearing,  which  was  attended  by  the  company  and  White, 
the  local  officers  jointly  decided  that  the  land  was  excepted  from  the 
grant  to  the  railroad  company. 

No  appeal  to  your  office  appears  to  have  been  taken  from  said  decision. 

Nevertheless,  your  office  on  February  16, 1893,  upon  consideration  of 
the  record  and  the  testimony,  affirmed  said  decision,  rejected  the  com- 
pany's application,  and  held  White's  timber-culture  entry  intact. 

The  company  has  appealed  to  this  Department. 
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The  failure  of  the  Northern  Pacific  Railroad  Company  to  appeal  from 
the  decisioDS  of  the  local  officers  in  1885  and  1891,  respectively,  did  not 
deprive  your  office  of  jurisdiction  to  consider  and  decide  the  questions 
involved  under  Rule  of  Practice  48.  And  the  company's  appeal  brings 
the  whole  subject  before  me  for  review. 

The  testimony  proves  that  on  October  1,  1877,  White  made  pre- 
emption filing  on  one  hundred  and  sixty  acres  of  land  in  section  14, 
and  at  the  same  time  took  possession  of  and  occupied  the  eighty  acres 
of  land  in  section  11,  now  in  controversy,  adjoining  his  preemption 
claim,  intending  to  make  timber-culture  entry  of  it.  In  the  year  1879 
he  fenced  the  whole  of  the  two  tracts  together.  He  plowed  about  forty 
acres  of  said  eighty  acres,  sowed  grain,  cultivated  the  land,  and  has 
raised  crops  thereon  every  year  since  1879.  He  commuted  his  pre- 
emption to  homestead  April  7,  1881. 

On  July  6, 1882,  he  was  a  citizen  of  the  United  States,  over  twenty- 
one  years  of  age,  qualified  to  make  timber-culture  entry  under  the  land 
laws;  and  had  aetiial  and  exclusive  possession  of  the  land  in  contest, 
and  was  cultivating  one-half  of  it  in  crops  and  claiming  the  right  to 
make  timber-culture  of  the  whole  tract.  His  improvements  at  the  time 
on  the  premises  were  worth  between  $300  and  $400;  and  he  had  some 
trees  growing  then  also.  It  was  also  proved  that  after  he  was  allowed 
to  make  his  entry,  he  set  out  trees  every  year  for  four  consecutive 
yeafs. 

I  am  of  opinion  that  White's  possession  and  occupancy  of  the  land 
in  contest,  with  intent  to  appropriate  it  under  the  timber-culture  laws, 
was  not  sufficient  to  except  said  land  from  the  grant  to  the  company 
contained  in  section  3  of  the  act  of  July  2, 1864  (13  Statutes,  367). 
Timber-culture  claims  and  rights  e>an  be  initiated  only  by  entry  at  the 
local  land  office;  and  are  not  derived  from  antecedent  occupancy, 
improvement  and  cultivation. 

Therefore  your  office  decision  is  hereby  reversed,  and  White's  timber- 
culture  entry  No.  1305  will  be  cjuiceled. 


PKACTICIS— AFFIDAVIT  OF  CONTEST— PREFERENCE  RIGHT. 

8HUGBEN   BT  AL.  V.  DiLLMAN. 

An  affidavit  of  contest  may  be  properly  rejected  if  not  corroborated;  and  where 
the  contestant  in  such  case  waives  the  right  of  appeal  and  subsequently  fur- 
nishes the  requisite  corroborative  affidavit;  his  right  to  proceed  dates  from  such 
time,  and  should  not  be  recognized  in  the  presence  of  an  intervening  contest  reg- 
ularly initiated,  and  if  so  recognized,  the  preferred  right  must  be  accorded  to 
the  intervening  contestant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  4, 1894.  (G.  C.  E.) 

On  March  ^,  1889,  Jacob  Dillman  made  homestead  entry  of  the  SE. 
J  of  Sec.  8,  T.  2  S.,  B.  66  W.,  Denver,  Colorado. 
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On  March  28, 1892,  Swan  J.  Shngren  filed  his  affidavit  of  contest 
against  the  entry,  alleging  abandonment,  failure  to  make  improvemeDts 
or  residence  on  the  land,  and  the  continuance  of  such  default  on  that 
date.  His  affidavit  of  contest  was  rejected  on  the  day  of  its  presenta- 
tion, for  the  reason  that  it  was  not  corroborated,  and  he  was  notified 
by  registered  letter  on  April  1, 1892,  and  given  thirty  days  within 
which  to  appeal. 

On  April  16,  1892,  Frank  M.  Sbafer  filed  his  affidavit  of  contest  duly 
corroborated,  against  Dillman's  entry,  also  alleging  abandonment 
change  of  residence,  etc.  This  affidavit  was  filed  on  the  same  day,  "sub- 
ject to  application  to  contest  of  Swan  J.  Shugren,  filed  March  28, 1892." 

On  April  23^  1892,  one  Munger  appeared  before  the  local  officers  and 
corroborated  Shugren's  affidavit,  and  on  the  same  day  Shugren  made 
affidavit  of  the  non-residence  of  the  entryman,  and  asked  that  service 
be  had  by  publication.  Notice  was  accordingly  published  (April  27, 
1892),  summoning  the  defendant  to  appear  before  the  register  and 
receiver  on  June  9, 1892, 

On  May  6, 1892,  Shafer  filed  a  motion  to  advance  the  cause,  recall 
the  notice  issued  on  Shugren's  contest,  and  give  to  him  the  first  right 
to  contest  the  entry.  This  motion  was  overruled  on  June  8,  1892,  and 
Shafer  appealed.  On  the  following  day  (June  9)  the  case  was  called, 
as  per  Shugren's  published  notice,  the  evidence  was  submitted  showing 
that  the  entryman  had  abandoned  the  land,  and  the  register  and 
receiver  recommended  the  cancellation  of  the  entry. 

On  October  7, 1892,  your  office  reversed  the  action  of  the  register 
and  receiver  in  refusing  to  give  Shafer  the  preference  over  Shugren, 
and  awarded  to  Shafer  the  preference  right  of  entry.  From  that 
judgment  Shugren  has  appealed  to  this  Department. 

The  evidence  taken  at  the  hearing  on  Shugren's  contest  amply  sus- 
tains the  averments  of  both  contestants,  that  the  entryman  abandoned 
the  land. 

Practice  Rule  No.  3  states  that:  "Where  an  entry  has  been  allowed 
and  remains  of  record,  the  affidavit  of  the  contestant  must  be  accom- 
panied by  the  affidavits  of  one  or  more  witnesses  in  support  of  the  alle- 
gations made."  The  purpose  of  this  rule  is  to  assure  the  government 
of  the  good  faith  of  the  contestant  (Gotthelf  t?.  Swinson,  6  L.  D.,  (»57), 
and  not  that  jurisdiction  may  be  vested  in  the  local  officers — that  being 
obtained  only  by  service  of  notice.  (Houston  v.  Ooyle,  2  L.  D.,  58; 
Seitz  V.  Wallace,  6  L.  D.,  299.) 

It  follows  that  an  affidavit  of  contest,  while  provided  for  in  the  rules 
of  practice,  is  not  essential.  Contests  have  been  allowed  where  no 
affidavit  has  been  filed,  or  where  the  charges  were  reduced  to  writing, 
but  not  verified  by  the  oath  of  the  contestant  (Gotthelf «.  Swinson, 
8upra),  If,  however,  a  contest  affidavit  be  presented  to  the  local  officers, 
duly  corroborated,  and  containing  charges  which,  if  true,  would  result 
in  the  cancellation  of  the  entry,  and  those  officers,  in  the  absence  of  any 
prior  charges  duly  made  under  the  rules  of  practice,  iciject  the  applica- 
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tion  to  contest,  it  would  be  the  deDial  of  a  right,  and  an  appeal  from  sach 
action  would  be  entertained.    (Drummond  v.  Eeeve,  11  L.  D.,  179.) 

Failure  to  appeal,  however,  from  such  erroneous  action  in  proper 
time  forfeits  that  right.    (Hawkins  v,  Lamm,  9  L.  D.,  18.) 

The  parpose  of  the  affidavit  of  contest  and  the  corroboration  thereof 
by  one  or  more  witnesses  being  to  assure  the  good  faith  of  the  contest- 
ant, the  local  officers  would  undoubtedly  be  authorized  to  reject  the 
same,  if  lacking  in  any  of  the  elements,  forms  or  averments  specially 
provided  for  in  the  rules  of  practice. 

As  above  seen,  one  of  the  requirements  provided  for  in  rule  3  is: 
that  the  affidavit  of  contest  <^must  be  accompanied  by  the  affidavits  of 
one  or  more  witnesses  in  support  of  the  allegations  made."  Shugren's 
affidavit,  while  formal  in  other  respects,  did  not  comply  with  that  rule; 
and  its  rejection  outright  for  that  reason  was  not  error.  While  given 
the  right  to  appeal,  he  did  not  do  so,  but  twenty-seven  days  thereafter 
appeared  with  a  witness,  who  corroborated  his  affidavit,  and  the  same 
was  filed  "  April  23,  1892."  He  thus  waived  his  right  of  appeal,  by  the 
performance  of  the  conditions  rightly  imposed  by  the  local  officers,  and 
then,  and  not  until  then,  could  he  rightfully  ask  that  his  contest  be 
considered. 

In  the  meantime,  however,  and  on  Ai)ril  16, 1892,  Shafer  filed  his  con- 
test affidavit,  in  due  form  and  properly  corroborated.  At  that  time 
there  was  no  prior  contest,  for  it  had  been  rejected,  and,  as  above  seen, 
properly  so. 

It  was  therefore  error  to  allow  Shugren,  in  the  presence  of  Shafer's 
rights,  to  file  what  was  to  all  intents  and  purposes  a  new  affidavit,  and 
issue  thereon  the  notice.  Shafer  had  the  prior  right  to  contest  the 
entry,  and  has  duly  taken  the  necessary  steps  for  the  preservation  of 
that  light  by  an  appeal. 

Shugren's  right  to  enter  the  land  is  subject  to  the  exercise  of  the 
preference  right,  within  thirty  days,  by  Shafer.  Such  will  be  the 
order,  and  the  decision  appealed  from  is  affirmed. 


MINERAL    LAND— DISCOVBIlT-AGRICULTtTRAL   CLAIM. 

Castle  v.  Womble. 

A  mineral  discovery,  safficient  to  warrant  the  location  of  a  mining  claim,  may  be 
regarded  as  proven,  where  mineral  is  fonnd,  and  the  evidence  shows  that  a 
person  of  ordinary  prudence  would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  .Decern- 
(J.  I.  H.)  ber  5, 1894.  (V.  B.) 

Jnly  2, 1889,  Martin  Womble  filed  in  the  local  land  office  at  Stockton, 
California,  his  pre-emption  declaratory  statement  No.  14,722,  for  the 
S.  i  of  the  NE.  i  and  the  N.  J  of  the  SB.  J  of  Sec.  30,  T.  2  N.,  R.  12  E., 
M.  D,  M.,  alleging  settlement  July  2,  1889. 
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By  your  office  letter  of  January  2, 1892,  this  declaratory  statement 
was  canceled,  to  the  extent  of  the  conflict  with  the  Empire  Quarts 
Mine,  and  the  land  in  controversy  is  now  proi>erly  described  as  lots  9, 
10  and  11,  and  the  N  W.  J  of  the  SE.  J  of  Sec.  30,  T.  2  N.,  K.  12  E. 

The  official  plat  of  survey  of  the  township  was  filed  June  13, 1871. 
The  lands  are  unofiered,  and  lots  9  and  10  were  returned  as  mineral  ui 
character. 

April  15,  1892,  Womble  filed  notice  of  intention  to  submit  final  proof 
June  13,  1892,  and  Walter  Castle  filed  protest,  alleging  in  substance 
that,  March  15, 1890,  he,  with  others,  located  the  Empire  Quartz  min- 
ing claim,  embracing  a  portion  of  lots  10  and  11,  and  the  NW.  J  of  the 
8E.  i  of  said  section  thirty;  that  said  mining  claim  contains  a  lode  of 
quartz  rock  in  place,  carrying  goldin  paying  quantities;  that  said  land 
is  more  valuable  for  mineral,  than  for  agricultural,  grazing,  or  other 
purposes. 

On  this  protest  a  hearing  was  had  before  the  register  and  receiver, 
testimony  taken,  and  a  decision  rendered  by  them,  finding  the  land  to 
contain  gold  sufficient  to  justify  further  development,  and  that  Worn 
ble's  declaratory  statement  having  expired  by  limitation  of  law,  and 
the  Empire  Quartz  mining  claim  having  attached  to  the  land  by  loca- 
tion,  Womble  should  be  required  to  procure,  at  his  own  expense, 
a  segregation  of  the  Empire  Quartz  mining  claim,  before  he  be  per- 
mitted to  enter  the  r^nainder  of  the  land  embraced  by  his  declarator}' 
statement. 

Womble  appealed,  and  your  office  held  that  the  part  of  the  land 
embraced  within  the  limits  of  the  Empire  Quartz  mine  contains  suffi- 
cient mineral  to  justify  the  belief  that  it  will  develop  into  a  payinji; 
mine,  and  affirmed  the  judgment  of  the  local  officers.  Womble  appealed 
to  the  Department. 

The  law  is  emphatic  in  declaring  that  ^^  no  location  of  a  mining  claim 
shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the  limitts 
of  the  claim  located."  (Eevised  Statutes,  2320.)  And  this  Depart- 
mentsaid  in  the  Cayuga  Lode  (S.  L.  D.,  703),  5 — "This  is  a  prerequisite  to 
the  location,  and,  of  course,  entry  of  any  mining  claim.  Without  com- 
pliance with  this  essential  requirement  of  the  law  no  location  will  be 
recognized,  no  entry  allowed.  Has  such  discovery  been  made  in  this 
casef 

In  the  case  of  Sullivan  Iron  Silver  Mining  Co.  (143  U.  8.,  431),  it  was 
commonly  believed  that  underlying  all  the  country  in  the  immediate 
vicinity  of  land  in  controversy  was  a  horizontal  vein  or  deposit,  called 
a  blanket  vein,  and  that  the  patent  issued  was  obtained  with  a  view- 
to  thereafter  develop  such  underlying  vein.  The  supreme  court,  how- 
ever, said,  page  435,  that  this  was  mere  speculation  and  belief,  not 
based  on  any  discoveries  or  tracings,  and  did  not  meet  the  require- 
ments of  the  statute,  citing  Iron  Silver  and  Mining  Co.  r.  Reynolds 
(124  U.  S.,  374). 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  457 

In  the  last  cited  case  the  court,  on  page  384,  says  that  the  necessary 
knowledgeof  theexisteuceof  minerals  may  be  obtained  from  the  outcrop 
of  the  lode  or  vein,  or  from  developments  of  a  placer  claim,  x)reviouB 
to  the  application  for  patent,  or  perhaps  in  other  ways;  but  hopes  and 
beliefs  cannot  be  accepted  as  the  equivalent  of  such  proper  knowledge. 
In  other  words,  it  may  be  said  that  the  requirement  relating  to  dis- 
covery refers  to  present  facts,  and  not  to  the  probabilities  of  the  future. 

In  this  case  the  presence  of  mineral  is  not  based  upon  probabilities, 
belief  and  speculation  alone,  but  upon  facts,  which,  in  the  judgment 
of  the  register  and  receiver  and  your  office,  show  that  with  further 
work,  a  paying  and  valuable  mine,  so  far  as  human  foresight  can 
determine,  will  be  developed. 

After  a  careful  consideration  of  the  subject,  it  is  my  opinion  that 
where  minerals  have  been  found  and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable  prospect  of  suc- 
cess, in  developing  a  valuable  mine,  the  requirements  of  the  statute  have 
been  met.  To  hold  otherwise  would  tend  to  make  of  little  avail,  if  not 
entirely  nugatory,  that  provision  of  the  law  whereby  '^  all  valuable 
mineral  deposits  in  lands  belonging  to  the  United  States  .... 
are  .  .  .  declared  to  be  free  and  open  to  exploration  and  purchase.'' 
For,  if  as  soon  as  minerals  are  shown  to  exist,  and  at  any  time  during 
exploration,  before  the  returns  become  remunerative,  the  lands  are  to 
be  subject  to  other  disposition,  few  would  be  found  willing  to  risk 
time  and  capital  in  the  attempt  to  bring  to  light  and  make  available 
the  mineral  wealth,  which  lies  concealed  in  the  bowels  of  the  earth,  as 
Congress  obviously  mu.st  have  intended  the  explorers  should  have 
proper  opportunity  to  do. 

Entertaining  these  views,  your  judgment  is  affirmed. 


PXJBJLIC  SURVET.-S1*EC1AL  IXST RUCTIONS. 

O.   P.   IVEllSON. 

Special  instrnctions  may  be  issued  nunc  pro  tunc  to  cover  a  survey  of  ludinn  allot- 
ments executed  at  the  request  of  an  allotiiig  a^cut,  though  not  authorized  by  the 
approved  contract,  it  appearing  that  the  survey  was  actually  necessary  and  to 
the  interest  of  the  public  service. 

Si'cretary  Smith  to  the  Commissioner  of  the  General  LaiuJ  Office^  Decern- 
(J.  I.  H.)  ber  6^  1804.  ( W.  M.  B.) 

I  am  in  receipt  of  your  office  letter  "E"  of  August  29,  1894,  and 
enclosures,  requesting  authority  from  this  Department  to  instruct  the 
surveyor- general  to  issue  special  instructions  nunc  pro  tunc  for  the 
survey  of  allotments  in  fractional  townships  hereinafter  designated, 
which  said  surveys  were  heretofore  executed;  liability  thereof  reim- 
bursable and  chargeable  to  apjiropriation  for  allotments  under  provi- 
sions of  section  9  of  the  act  of  February  8,  1887  (24  Stat.,  391). 
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EeferriDg  to  certain  enclosed  communications  of  the  surveyor- general 
William  P.  Watson,  deputy  surveyor  O.  B.  Iverson  and  John  R. 
Bankin,  United  States  allotting  agent  of  dates  and  contents  stated, 
you  say— 

For  the  reasons  set  forth  in  said  correspondence  I  have  the  honor  to  request  authority 
f^om  the  Department  to  instruct  the  TJ.  S.  surveyor- general  for  Washington  to  issue 
to  Oliver  P.  Iverson,  U.  S.  deputy  surveyor,  nunepro  tunc  special  instructions  pro- 
viding for  the  surveys  for  aUotments  in  fractional  T.  II  N.,  K.  18  £.,  and  in  the  W.  ^ 
of  T.  7  N.,  K.  19  £.,  within  the  Yakima  Indian  reservation.     .    .     . 

The  surveyor-general  does  not  state  the  cost  of  executing  said  additional  surveys; 
consequently  the  amount  of  the  liability  to  be  named  in  special  instructions  can 
not  now  be  given  accurately,  but  it  is  presumed  that  the  sum  of  $750«  or  so  much 
thereof  as  may  be  necessary  to  liquidate  the  cost  of  survey,  will  be  sufficient. 

The  record  shows  that  by  authority  of  this  Department,  of  date 
April  8, 1893,  contract  No.  409,  dated  May  15,  1893,  was  awarded  to 
deputy  Iverson,  and  approved,  for  the  survey  of  allotments  of  lands 
designated  therein  within  the  said  Yakima  Indian  reservation;  liabil- 
ity $1,100,  and  that  in  the  returns  of  surveys  under  contract  men- 
tioned, the  said  deputy  surveyor  embraced  those  of  the  lands  above 
described,  which  were  not  authorized  by  your  oftioe,  but  were  executed 
by  virtue  of  request  of  Allotting  Agent  Rankin,  as  per  his  letter  of 
October  14,  1893. 

Tt  appearing  from  the  record,  however,  that  the  surveys  herein,  under 
consideration,  were  actually  necessary,  and  since  the  execution  of  the 
same  promoted  the  good  and  interest  of  the  public  service,  the  request 
of  your  office  as  contained  in  the  above  quoted  extract  irom  your  said 
letter,  is  hereby  granted. 

South  v.  Johnson. 

Motion  for  review  of  departmental  decision  of  July  7, 1893, 17  L.  D., 
36,  denied  by  Secretary  Smith,  December  6, 1894. 


REPAYMBNT— DOUBLE  MINIMUM  PRICE. 

Byron  Allison. 

Repayment  of  an  alleged  double  minimum  excess  (;an  not  be  allowed  where  the  land 

was  properly  held  at  that  price  at  the  date  of  its  sale. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  her  6, 1891.  (F.  W.  C). 

I  am  in  receipt  of  yonr  letter  of  Jnly  30, 1894,  submitting  for  the  con- 
sideration of  this  Department,  an  application  made  on  behalf  of  Byron 
Allison,  assignee  of  James  J.  Trainor,  who  made  pre-emption  cash  entry- 
No.  16,895  on  January  9, 1889,  for  the  SW.  J  of  Sec.  20,  T.  16  S.,  R.  7 
E.,  M.  D.  M.,  San  Francisco,  California,  for  repayment  of  $1.26  per  acre, 
the  original  payment  on  said  entry  having  been  made  at  the  rate  of 
$2.50  per  acre,  the  land  being  considered  as  double  minimum  land. 
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This  land  is  within  the  primary  limits  of  the  grant  for  the  Soathem 
Pacific  R.  B.  Co.,  and  opx)08ite  the  portion  of  the  road  between  Alcalde 
and  Trea  Pinos  which  was  never  constructed,  and  the  grant  appertain- 
ing to  which  was  forfeited  by  the  act  of  September  29, 1890  (26  Stat., 
476). 

This  land  is  also  within  the  limits  of  the  grant  for  the  Atlantic  and 
Pacific  R.  B.  Co.,  opposite  the  portion  shown  by  the  location  extending 
northward  firom  San  Buena  Ventura  to  San  Francisco. 

By  departmental  decision  of  March  23, 1886  (4  L.  D.,  458),  it  was  held 
that  there  was  no  grant  north  of  San  Buena  Ventura  and  the  lands 
previously  withdrawn  opposite  the  portion  of  the  location  north  of  San 
Baena  Ventura  were  ordered  restored  and  to  be  disposed  of  at  the 
mininiTim  price. 

It  is  the  contention  of  counsel  in  support  of  the  api>lication  for  repay- 
ment that  as  the  claim  for  the  grant  north  of  San  Buena  Ventura  had 
been  formerly  recognized  by  the  Department,  and  as  the  Southern 
Pacific  R.  E.  Co.  made  no  specific  claim  to  that  portion  of  the  grant 
opposite  unconstructed  road,  these  lands  should  have  been  disposed  of 
as  single  minimum  lands  under  the  terms  of  the  departmental  order  of 
March  23, 1886,  supra. 

With  thisi  am  unable  to  agree.  It  having  been  found  that  the  Atlantic 
and  Pacific  E.  E.  Co.  was  not  entitled  to  a  grant  north  of  San  Buena 
Ventura,  any  further  consideration  on  account  of  said  grant,  so  far  as 
affects  the  status  of  the  land  north  of  San  Buena  Ventura,  is  unnec- 
essary. 

The  land  is  clearly  shown  to  be  within  the  former  limits  of  the  grant 
to  the  Southern  Pacific  E.  E.  Co.  and  was  on  account  thereof  increased 
to  the  double  minimum  price.  Being  opposite  unconstructed  road  on 
March  2, 1889,  it  was,  by  the  act  passed  on  that  day  (25  Stat.,  854), 
reduced  in  price  to  $1.25  per  acre,  but  as  the  purchase  under  consid- 
eration was  made  on  January  9,  1889,  prior  to  the  passage  of  the  act  of 
March  2, 1889, 1  know  of  no  authority  authoriziiig  the  repayment  oi 
♦1.25  per  acre  as  applied  for. 
The  accompanying  application  should  therefore  be  denied. 


APPT-.ICATION  TO  ENTER— REINSTATEMENT— RES  JUDICATA. 

Eeynolbs  v.  Northern  Pacific  E.  E.  Co. 

An  application  to  enter  rejected  by  iinal  decision  of  the  Department  is  rea  judicata, 
and  cannot  be  reinstated  with  a  view  to  its  allowance  nnder  a  changed  construc- 
tion of  the  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OfficCy  Decern- 
(J.  I.  H.)  ber  6,  1894.  (B.  M.  E.) 

This  case  involves  the  8.  i  of  the  NW.  J  and  the  N.  i  of  the  SW.  J 
of  Sec.  19,  T.  13  N.,  E.  3  W.,  Olympia  land  district,  Washington,  and 
is  before  the  Department  again  on  a  motion  to  review  departmental 
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decision  of  March  21, 1894,  denying  the  petition  of  William  A.  Beynolds 
for  reinstatement  of  his  api)lication  to  enter  the  above  described  tract, 
made  by  said  petitioner  December  15, 1885. 

The  record  shows  that  the  local  officers  held  that  the  application 
should  be  allowed.  Upon  appeal  by  the  railroad  company,  your  office 
refused  to  allow  the  application,  and  upon  further  appeal,  this  Depart- 
ment, on  July  24, 1889,  sustained  the  action  of  your  office.  (9  L.  D., 
150). 

This  land  was  within  the  primary  limits  of  the  grant  to  the  North- 
ern Pacific  Railroad  Company,  and  opposite  the  portion  of  the  road 
extending  from  Portland,  Oregon,  to  Tacoma,  Washington,  a  grant  to 
aid  in  the  construction  of  which  road  was  made  by  joint  resolution  of 
May  31,  1870,  (16  Stat.,  378). 

At  the  date  of  the  grant,  the  land  in  controversy  was  covered  by  the 
homestead  entry  of  James  E.  Johnson. 

At  the  date  of  the  definite  location  of  the  company's  road  opposite 
this  land,  made  September  13, 1873,  the  lands  were  free  from  adverse 
claim,  so  far  as  was  shown  by  the  record. 

The  reason  given  in  the  decision  of  the  Department  of  July  24, 1890, 
(9  L.  D.,  156)  is,  that  the  land  passed  to  the  railroad  company  at  the 
date  of  definite  location.  This  had  been  the  well  est^iblishcd  doctrine 
of  this  Department,  and  so  remained  until  the  case  of  Bardon  v.  North- 
em  Pacific  Railroad  Company  was  decided,  (145  U.  S.,  535)  whereiu 
the  supreme  court  held  that: 

Laud  which,  at  the  time  of  the  grant  of  July  2, 1864,  (13  Stat.,  365,  c.  217)  of  public 
lauds  to  the  Northern  Pacific  Railroad  Comi)any,  was  segregated  from  the  pnblLo 
lauds  within  the  limits  of  the  grant  by  reason  of  a  prior  pre-emption  claim  to  it, 
did  not,  by  the  cancellation  of  the  pre-emption  right  before  the  location  of  the 
grant,  pass  to  the  company,  but  remained  part  of  the  public  lands  of  the  United 
States,  subject  to  be  acquired  by  a  subsequent  pre-emption  settlement,  followed  up 
to  acquisition  of  title. 

This  decision  was  made  May  16, 1892. 

Subsequent  to  this  decision,  Reynolds  made  an  application  for  the 
reinstatement  of  his  application  to  enter  the  tract  of  land  above 
described,  which  was  considered  by  this  Department,  and  decided 
March  21, 1894,  (L.  and  B.,  Miscellaneous,  283,  p.  13),  in  which  the 
Department  refiised  to  re-instate  the  application,  upon  the  ground 
that  there  was  nothing  to  re-instate,  as  the  application  to  enter  had 
never  been  accepted  and  permitted  to  go  of  record.  It  is  now  moved 
that  this  decision  be  revoked  and  set  aside,  and  that  the  application 
be  granted. 

After  a  careful  examination  of  all  of  the  authorities  cited  by  counsel 
for  the  movant,  I  fail  to  see  any  error  in  the  former  decision  of  this 
Department.  The  cases  cited  by  counsel  are  of  two  classes:  one  being 
where  an  entry  had  been  erroneously  canceled,  and  the  other  where 
application  was  made  by  a  bona  fide  settler.    Neither  of  these  classes 


DilCISIONtf   RELATING  TO   THE   PUBLIC   LANDS.  461 

of  cases  covers  the  facts  here  presented.  Eeynolds  simply  made  an 
application,  which  was  not  allowed  to  go  of  record,  as  asserted  by 
counsel,  and  made  no  allegation  of  settlement.  He  is  therefore  not  in 
the  position  of  one  whose  entry  has  been  erroneously  canceled,  nor  is 
he  in  the  position  of  one  who  is  a  bona  fide  settler,  but  stands  as  a 
naked  applicant  for  the  land. 

It  is  true  that  the  case  of  Bardon  r.  Northern  Pacific  Railroad 
Company,  supra,  overruled  the  prior  holdings  of  this  Department,  and 
if  it  had  been  made  prior  to  the  decision  in  9  L.  D.,  supra,  Reynolds' 
application  would  have  been  allowed;  but  the  decision  then  given 
became  res  judicata,  and  the  subsequent  decision  rendered  by  the 
supreme  conrt  cannot,  and  does  not,  affect  the  status  of  this  particular 
case. 

For  the  reasons  given,  the  motion  is  dismissed,  and  the  former 
decision  of  this  Department  is  re-affirmed  and  adhered  to. 


practice-notice  of  decision. 

Weed  v.  Sampsel. 

Written  notice  from  the  General  Land  Office  to  the  resident  attorney  of  record  in  a 

case  that  "action  has  this  day  been  taken''  therein,  is  sufficient  notice  of  an 

adverse  decision. 
The  rule  that  requires  a  copy  of  the  decision  to  accompany  the  notice  thereof  is  not 

applicable  where  the  notice  is  sent  by  the  General  Land  Office  to  attorneys  of 

record  resident  in  Washington. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  1.  H.)  her  5, 1894.  (E.  M.  R.) 

This  case  involves  lot  9,  block  66,  Gnthrie,  Oklahoma  Territory,  and 
is  before  the  Department  on  application  for  a  writ  of  certiorari  from 
yonr  office  decision  of  April  26, 1894,  refusing  to  forward  the  appeal  of 
Edwin  A.  Weed  firom  your  office  decision  of  March  30, 1894. 

The  record  shows  that  on  March  30, 1894,  your  office  decision  in  the 
case  of  Edwin  A.  Weed  v.  John  A.  Sampsel,  for  the  above  described 
tract  was  rendered  in  favor  of  the  defendant,  and  on  the  same  day  a 
letter  was  addressed  by  your  office  to  Padgett  and  Forrest,  attorneys 
for  Weed,  as  follows: 

Washinoton,  D.  C, 

March  SO,  1894. 
Messrs.  Padgbtt  A?n>  Forrest, 

AiiomeyB-aUlaWj  Washington,  D.  0, 
Gemtlbmen  :  As  attorneys  for  Edwin  A.  Weed  in  the  matter  involving  lot  9,  block 
56,  Gnthrie,  Oklahoma,  yon  are  advised  that  action  has  this  day  been  taken  in  the 
case  of  Edwin  A.  Weed  v,  John  A.  Sampsel.    Eeference  is  had  to  yonr  letter  of  May 
26,189-. 

Very  lespeetftillyi  Edward  A.  Bowers, 

Acting  Commi$8%Gner, 
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A])ril  19, 1894,  the  towusite  board  addressed  a  letter  to  Mr.  Weed,  ia 
which  it  was  said : 

You  are  advised  that  under  date  of  March  30, 1894,  the  Honorable  Commissioner 
of  the  General  Land  Office  has,  by  his  letter  "Q"  of  March  30, 1894,  decided  said  lot 
contest  in  favor  of  Sampsel.  Twenty  days  from  notice  are  allowed  in  which  to  com- 
ply with  the  requirements  of  the  Commissioner  or  to  appeal  from  bis  decision  to  the 
Honorable  Secretary  of  the  Interior. 

April  17, 1894,  Padgett  and  Forrest  served  their  appeal  upon  the 
attorneys  for  Sampsel,  and  filed  the  same  with  the  Commissioner. 

April  26,  following,  the  Commissioner  refused  to  forward  the  said 
appeal  because  not  taken  in  time. 

May  11,  Weed  filed  his  petition  for  writ  of  certiorari. 

The  only  question  at  issue,  made  by  the  application  here,  is  whether 
the  notice  given  by  your  office  to  the  resident  attorneys  in  this  city, 
of  March  30, 1894,  is  such  a  notice  as  is  contemplated  under  the  rules 
and  meets  their  requirements. 

The  time  allowed  for  appeal  in  all  Oklahoma  townsite  cases  is  ten 
days.    (12  L.  D.,  187.) 

Counsel  for  Weed  contend  at  length,  that  your  office  should  have 
notified  them  that  a  << decision"  had  been  rendered,  and  not  that  an 
<< action"  had  been  taken.  I  fail  to  see  any  force  in  this  i)osition  in 
view  of  the  fact  that  the  two  words  are  often  used  interchangeably  in 
the  rules  of  practice  and  in  the  departmental  decisions. 

This  being  the  case,  and  the  appeal  having  been  eight  days  too  late 
(provided  the  notice  served  on  March  30, 1894,  was  a  proper  one)  I 
am  brought  to  a  discussion  of  the  question  as  to  the  sufficiency  of  the 
notice  shown. 

In  Dougherty  v.  Buck  (16  L.  D.,  18Z),  it  was  held : 

A  motion  to  dismiss  an  appeal  because  not  taken  in  time  can  not  be  snstained 
where  it  appears  that  notice  of  the  decision  did  not  contain  a  copy  of  the  same,  and 
that  the  appeal  was,  consequently,  taken  within  the  required  time  from  the  receipt 
of  such  copy. 

And  again  in  Augustus  H.  Berry  (18  L.  D.,  192),  it  was  said: — 

An  appeal  should  not  be  refused  on  the  ground  that  it  is  taken  out  of  time  if  m 
copy  of  the  adverse  decision  is  not  served  on  the  appellant. 

In  the  latter  case  it  appears  that  the  attorneys  were  non-residentB^ 
and  while  this  does  not  appear  to  have  been  set  out  in  the  former  deci- 
sion, in  view  of  what  is  hereinafter  set  forth,  such  must  have  been  the 
case. 

The  rules  of  practice  do  not  require  that  a  cop}^  of  the  decision  of 
your  office  should  be  served  with  the  notice.  This  practice  was  estab- 
lished by  departmental  decision  in  view  of  the  fact  that  where  the  attor- 
neys were  non  resident,  it  often  happened  that  neither  they  nor  their 
clients,  were  in  a  i)osition  to  have  access  to  the  records  of  the  local  office, 
by  reason  of  their  places  of  residence  being  remote  therefrom,  and  in 
order  that  such  litigants  might  have  an  opportunity  to  properly  form 
their  appeal  and  specification  of  errors,  this  holding  was  made. 
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But  ibis  Department  has  never  held  that  a  copy  of  yoar  office  deci- 
sion should  be  served  upon  resident  attorneys,  becaase  the  reasons  that 
were  potent  in  the  former  class  of  cases  would  not  apply  where  the 
attorneys  were  residents  of  the  city  of  Washington.  All  that  the  rules 
require  in  tbe  service  of  a  decision  of  your  office  upon  resident  attorneys, 
is  that  notice  shall  be  given  in  writing. 

The  records  of  your  office  are  open  to  the  inspection  of  the  resident 
attorneys,  and  upon  receipt  of  such  notice  as  was  given  in  this  case,  it 
became  tbe  duty  of  the  attorneys,  by  an  inspection  of  the  records,  to 
secure  sucb  information  as  was  necessary  for  the  prosecution  of  their 
cause. 

In  Watt  et  aL  v.  The  Columbia  Townsite  (18  L.  D.,  139),  in  passing 
upon  tbe  question  of  time  allowed  for  appeals  in  townsite  cases,  it  was 
held,  inter  alia^ — 

As  said  instructions  provided  for  an  exception  to  the  regular  practice,  failure  to 
comply  therewith  will  not  defeat  the  right  of  the  appellant  to  he  heard  where  it 
appears  that  his  action  was  based  upon  the  construction  of  said  requirement  adopted 
by  the  local  office. 

In  that  case  the  notice  stated  that  thirty  days  were  given  for  appeal, 
and  tbe  decision,  supra,  exercised  the  supervisory  power  with  which  I 
am  clotbed,  in  order  that  no  hardship  should  result  from  following  the 
order  given  officially. 

But  it  cannot  be  maintained  here  that  the  letter  of  the  townsite  board 
to  Mr.  Weed  in  anywise  misled  him  as  to  his  rights  in  the  premises  in 
relation  to  his  appeal,  because  the  record  shows  that  the  appeal  was 
filed  two  days  prior  to  the  reception  of  that  notice  by  Mr.  Weed,  and, 
consequently,  it  could  not  have  misled  him,  or  caused  his  failure  to 
appeal  within  the  proper  time. 

As  this  case  does  not  come  within  the  rule  laid  down  in  Watt  et  ah  if. 
The  Columbia  Townsite,  I  do  not  think  a  proper  showing  has  been 
made  for  the  exercise  of  discretionary  authority. 

For  the  reasons  stated,  your  office  decision  is  affirmed  and  the  appli- 
cation for  certiorari  is  hereby  denied. 


HOMESTEAD  ENTBY-MEANBERBB  STREAM* 

Charles  0.  Hill  (On  Eeview). 

A  homestead  entry,  canceled  in  part  on  account  of  embracin^i:  land  on  both  sides  of 
a  meandered  stream,  may  be  reinstated,  in  the  absence  of  any  adverse  claim,  it 
appearing  that  said  stream  is  not  in  fact  meandered  within  the  meaning  of  the 
law  and  regulations. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decern- 
(J.  1.  H.)  ber  5,  1894.  (E.  W.) 

Tour  office  letter  of  October  9,  1894,  transmitted  a  motion  for  review 
of  departmental  decision  of  July  22, 1892  (15  L.  D.,  98).    Said  letter  of 
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transmittal  also  contained  the  statement  that  ^^lot  5,  Sec.  7,  the  por- 
tion of  said  entry  canceled,  is  still  vacant  pablic  land  as  shown  by  the 
records  of  this  oflBice." 

The  ground  of  motion  for  review  may  be  substantially  stated  as 
follows:  It  appears  that  daring  the  month  of  March  in  the  year  1887, 
said  Hill  made  homestead  entry  for  a  tract  of  land  in  the  Bams  land 
district,  in  the  State  of  Oregon,  through  which  runs  a  stream  known 
as  the  Silvies  river.  It  appears  further  that  your  office  in  March,  1891, 
suspended  the  entry  <<for  the  reason  that  the  tract  is  on  both  sides  of 
a  meandered  stream  and  therefore  not  contiguous." 

Hill  appealed  to  the  Department  from  your  said  office  decision  which 
appeal  contains  an  admission  that  the  said  Silvies  river  was  a 
meandered  stream.  This  fact  being  conceded  in  his  appeal  to  the 
Department,  the  case  was  for  that  reason  adjudged  against  him. 

Subsequent  to  the  decision  under  review,  on  February  19, 1894  (18 
L.  D.,  135),  the  Department,  in  the  case  of  ex-parte  James  Smith, 
decided  that  the  said  Silvies  river  is  not  a  meandered  stream  within 
the  meaning  of  that  term  as  used  in  the  manual  of  surveying. 

The  contention  of  Ohas.  0.  Hill  is  that  inasmuch  as  it  has  been  sub 
sequently  decided  that  said  river  is  not  a  meandered  stream,  and  fur- 
ther, inasmuch  as  that  i)ortion  of  his  original  homestead  which  he  was 
required  to  surrender  is  still  vacant  and  unappropriated,  he  should  not 
be  estopped  from  availing  himself  of  the  ftill  benefit  of  the  provisions 
contained  in  the  homestead  laws.  He  therefore  requests  the  Depart- 
ment to  recall  so  much  of  the  decision  under  review  as  requires  him  to 
surrender  a  portion  of  the  land  included  within  the  limits  of  his  origi- 
nal homestead  entry,  and  that  his  homestead  be  re  instated  in  fall. 

The  departmental  decision  is  modified  in  conformity  with  the  request 
contained  in  the  motion  for  review,  and  your  office  will  therefore  direct 
that  the  homestead  entry  of  Ghas.  0.  Hill  be  re-instated  as  originally 
made,  if  there  be  no  other  intervening  legal  obstacle. 


Stewart  t?.  Doll. 

Motion  for  review  of  departmental  decision  of  March  31, 1894, 18  L.  D., 
309,  denied  by  Secretary  Smith,  December  6, 1894. 
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SOLDIERS'    ADDITIONAL    HOMESTEAD— CERTIFICATE    OP    BIGHT. 

John  W.  Green. 

The  location  of  a  soldier's  additional  homestead,  under  a  certificate  of  right  obtained 
through  a  transfer  of  the  soldier's  right,  at  a  time  when  such  action  was  held 
invalid  by  the  Department,  will  not  preclude  the  perfection  of  an  additional  entry 
subsequently  made  by  the  soldier  and  transferred  to  purchasers  in  good  faith. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  6, 1894.  (J.  I.  P.) 

By  your  letter  of  April  6,  1894,  you  transmitted  to  this  Departraent 
the  motion  of  G.  A.  Creel  for  the  review  or  modification  of  the  decision 
of  the  Department  of  February  19,  1894, 18  L.  D.,  129,  cancelling  the 
soldier's  additional  homestead  entry  No.  12,946  of  John  W.  Green  for 
the  NE.  i  of  the  NW.  J  of  Sec.  12,  T.  9  8.,  B.  53  W.,  Denver,  Colorado, 
land  district,  made  August  23,  1888. 

It  appears  that  your  of&ce  on  June  5, 1878,  issued  to  Green  a  certifi- 
cate showing  that  he  was  entitled  to  an  additional  entry  of  forty  acres. 
This  certificate  was  located  August  10,  1885,  in  the  name  of  Green,  on 
the  NB.  i  of  Sec.  22,  T.  19  B.,  E.  13  E.,  Sacramento,  California,  land 
district. 

Green,  by  his  affidavit,  which  is  corroborated  by  his  wife,  Mrs.  M.  J. 
Green,  states  that  his  last  entry,  made  in  the  Denver  district,  was  made 
in  good  faith,  and  without  any  knowledge  on  his  part  that  your  office 
had  ever  issued  any  certificate  in  his  name,  or  that  any  entry  had  ever 
been  made  thereon.  But  it  is  further  stated  in  his  affidavit  that  prior 
to  the  5th  of  June,  1878,  he  did,  at  Hope,  Midland  county,  Michigan, 
execute  some  paper  pertaining  to  his  additional  homestead  right  in  the 
nature  of  an  application  and  two  powers  of  attorney,  which  were 
executed  in  blank,  and  that  he  never  was  informed  that  the  certificate 
had  been  issued  in  his  name;  having  never  heard  from  the  papers  so 
executed,  he  presumed  they  were  void  and  had  been  destroyed.  He 
further  states  that  he  received  $40  for  the  execution  of  these  papers, 
and  that  they  were  executed  in  blank  as  to  the  grantees,  and  that  they 
were  made  without  any  reservation  whatever  in  favor  of  him  as  to  any 
lands  that  might  thereafter  be  located  with  said  papers,  or  any  benefit 
whatever  that  might  flow  therefrom,  and  that  he  was  not  informed,  and 
did  not  know,  that  a  certificate  would  or  could  issue  in  his  name. 

It  is  evident  that  the  i>apers  executed  by  Green  were  in  the  nature 
of  an  absolute  sale  of  his  additional  homestead  right,  and  that  the  loca- 
tion of  said  certificate  in  the  Saoramento  district  was  made  by  the 
party,  or  his  transferee,  to  whom  said  sale  was  made. 

That  location  at  the  time  it  was  made,  conferred  no  rights  whatever 
on  Green's  t''ansferees,as  under  the  law  and  the  rulings  of  the  Depart- 
ment at  that  time,  a  soldier's  additional  right  was  held  to  be  a  personal 
one,  and  its  transfer  held  to  be  invalid  for  any  purpose.  (John  M. 
1801— VOL  19 :30 
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Walker,  7  L.  D.,  56o;  Circular  of  February  13, 1893,  7  L.  D.,  667;  G.  A. 
Morris,  17  L.  D.,512,  and  authorities  there  cited.) 

It  is  urged  that  the  entry  in  the  Denver  district  was  made  in  abso- 
lute good  faith,  and  that  after  entry  he  conveyed  the  land  to  Creel? 
who  files  this  motion. 

The  decision  of  February  19,  1894,  held  the  Denver  entry  for  cancel- 
lation, on  the  ground  that  Green  did  not  come  to  the  Department  with 
clean  hands;  that  the  Sacramento  entry,  and  final  certificate  issued 
thereon,  must  be  followed  by  patent,  by  virtue  of  the  act  of  March 
3,  1893,  27  Stat.,  593,  which  provides  that  soldier's  additional  home- 
stead entries  that  have  been  made  and  initiated  upon  a  certificate 
issued  by  your  office  of  the  right  to  make  such  entry,  although  invalid 
for  any  cjiuse,  where  there  is  no  adverse  claimant,  may  be  perfected  by 
the  purchaser  paying  the  government  price  for  the  land. 

At  the  time  (xreen  made  his  soldier's  additional  entry  in  the  Denver 
district  there  was  no  legal  barrier  thereto,  as  the  entry  in  the  Sacra- 
mento district  was  invalid  for  reasons  above  stated,  and  i^atent  had 
not  issued  thereon. 

It  is  shown  in  the  motion  that  the  land  embraced  in  the  Denver  entry 
has  been  platted  as  a  town  site,  and  that  several  parties,  innocent  pur- 
chasers in  good  faith,  have  acquired  interests  therein ;  that  several  build- 
ings and  two  stores  have  been  erected  on  said  tract.  It  isfurther  shown 
that  the  tract  located  in  the  Sacramento  district  does  not  appear  to  be 
claimed  by  anybody,  and  that  no  application  has  ever  been  made  to 
purchase  said  tract  under  the  act  of  March  3,  1893. 

It  is  clear  to  me  that  there  was  no  impediment  to  Green's  additional 
entry  made  at  Denver,  and  that  the  rights  acquired  by  the  subsequent 
purchasers  in  good  faith  to  tlie  land  embraced  in  said  entry  are  valid 
and  subsisting  rights. 

Section  148  of  the  sundry  civil  act  of  August  18,  1894,  declares  all 
sales  of  soldier's  additional  certificates  heretofore  made  to  be  valid, 
and  all  entries  made  by  bona  fide  purchasers  thereof  are  directed  to 
be  approved,  and  patents  directed  to  be  issued  in  the  name  of  the 
assignees. 

If  the  above  section  confirms  and  makes  valid  the  entry  made  by 
Green's  assignees  at  Sacramento,  a  question  which  I  am  not  now  called 
upon  to  decide,  still  it  does  not  and  can  not  all'ect  the  rights  of  inno- 
cent purchasers  in  good  faith  acquired  under  the  Denver  entry,  which 
was  made  at  a  time  when  the  Sacramento  entry  had  no  legal  vahdity^ 
and  was  no  legal  barrier  thereto. 

It  follows,  therefore,  that  the  additional  homestead  entry  of  Green 
for  the  NE.  i  of  the  NVV.  J  of  Sec.  12,  T.  9  S.,  R.  53  W.,  Denver,  Colo- 
rado, land  district,  made  August  3, 1888,  should  be  held  intact,  and  that 
patent  should  issue  thereon. 

The  motion  is  allowed;  the  departmental  decision  of  February  19, 
1894,  is  modified  as  above  set  forth. 
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SETTLEMENT  —  APPLICATION  —  PROTEST— FINAL  PROOF  —  EQUITABLE 

ACTION. 

Walker  v.  Snider  (On  Eevibw). 

Settlement  on  land  covered  by  the  entry  of  another  confers  no  right  as  a^j^ainst  the 
eutr^'man. 

An  application  to  make  entry  of  laud  embraced  within  the  uncanceled  entry  ol 
another  giveB  the  applicant  no  right,  even  though  the  statutory  life  of  the  record 
entry  had  expired  at  the  date  of  said  application. 

AVhere  a  homesteader,  under  instructions  of  the  General  Land  Office,  submits  final 
proof  after  the  expiration  of  the  statutory  life  of  his  entry,  and  a  protestant, 
without  interest,  appears,  and  objects  thereto  on  the  ground  of  the  en  try  man's 
failure  to  submit  his  proof  within  the  period  provided  by  law,  said  protestant 
does  not  have  such  an  ''adverse  claim"  as  will  defeat  equitable  action  on  the 
final  proof  if  it  be  found  otherwise  satisfactory. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  tf,  1894.  (P.  J.  C.) 

I  have  considered  the  motioD  for  review  filed  by  counsel  for  Benja- 
min Snider  of  departmental  decision  of  June  18,  1893  (Walker  r. 
Snider,  16  L.  D.,  524),  wherein  your  office  decision  rejecting  his  final 
proof  and  holding  his  homestead  entry  for  lots  1  and  2,  Sec.  28,  and 
lots  1  and  2,  Sec.  29,  T.  164  K.,  E.  56,  Grand  Forks,  North  Dakota,  for 
cancellation,  was  affirmed.  In  the  consideration  of  the  motion  I  have 
found  it  nfecessary  to  re-examine  tlie  record. 

It  seems  that  Snider  made  homestead  entry  of  said  tract  November 
13,  1882,  and  offered  commutation  proof  November  17,  1883.  Eobert 
AValker  filed  contest  against  the  entry,  and  a  hearing  was  had,  which 
finally  resulted  in  departmental  decision  of  February  12,  188G,  award- 
ing the  land  to  Snider  (4  L.  D.,  387). 

Snider  did  not  make  payment  and  final  entry,  as  he  might  have  done 
under  said  decision.  On  November  14,  1889,  Walker  presented  his 
application  to  make  homestead  entry,  and  also  an  uncorroborated  affi- 
davit of  contest,  alleging  failure  of  Snider  to  reside  upon  and  cultivate 
the  land,  abandonment,  and  that  he  had  not  oflPered  final  proof  within 
seven  years  from  date  of  entry.  The  record  does  not  show  what  action 
the  local  officers  took  in  regard  to  this  application  to  enter  and  contest. 

On  November  22, 1889,  the  local  officers  rejected  Suider's  application 
to  make  final  proof,  "for  the  reason  that  there  is  pending  against  said 
entry  a  contest  filed  November  14,  1889,  by  Kobert  Walker."  Snider, 
with  his  application  to  make  .proof,  filed  an  affidavit  setting  forth  the 
proceedings  in  the  former  contest,  and  says  that  at  the  time  of  receiv- 
ing notice  of  departmental  decision  in  that  case  he  had  not  the  means 
wherewith  to  pay  for  the  land,  and  under  advice  of  his  attorneys  and 
the  local  officers  decided  to  live  on  the  land  and  submit  proof  before 
his  homestead  entry  expired ;  that  he  renewed  his  residence  thereon  and 
has  continued  to  reside  on  and  improve  the  land;  that  he  had  intended 
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to  make  final  proof  within  time,  bat  that  by  reason  of  his  duplicate 
receipt  being  with  the  papers  in  the  former  case,  he  did  not  definitely 
know  the  date  of  the  expiration  of  his  homestead  entry.  He  appealed 
from  the  rejection  of  his  application  to  make  final  i^roof,  and  your  office, 
by  letter  of  December  30,  1889,  decided,  after  having  recited  the  claims 
of  both  parties  in  full,  that 

in  view  of  the  forogoiug  the  appeal  is  sostained,  and  the  applications  dismissed. 
You  will  advise  the  parties  iu  interest  hereof,  and  claimant  that  in  event  of  this 
decision  becoming  final,  further  correspondence  wiU  be  had  in  relation  to  his  final 
proof. 

On  January  9,  1890,  the  order  for  final  proof  by  Snider  was  granted 
by  the  local  officers,  and  March  5,  following  set  for  the  day  of  taking 
the  same  before  the  local  office.  The  record  shows  that  on  the  latter 
date  the  claimant  appeared 

also  ap]>ears  at  the  same  time  and  place  Robert  Walker,  in  person  and  ty  his  attor- 
neys, Bangs  and  Fisk,  and  make  protest  against  the  acceptance  of  said  proof,  on 
the  ground  and  for  the  reason  that  the  same  has  not  been  made  within  seven  years 
from  date  of  entry^  and  that  the  adverse  right  of  aforesaid  Robert  Walker  has 
intervened. 

The  proof  was  offered,  Snider  cross-examined,  and  the  testimony  of 
Walker  taken. 

As  a  result  the  local  officers  recommended  that  the  entry  be  allowed 
and  referred  to  the  board  of  equitable  adjudication.  Walker  appealed, 
and  your  office  reversed  their  judgment,  and  the  Department  affirmed 
your  action  (16  L.  D.,  524),  on  the  grounds  that  Walker's  "contest"  had 
intervened  before  Snider  took  any  action  toward  making  final  proof, 
and  that  it  is  only  cases  where  there  is  no  adverse  claim  that  can  be 
referred  to  the  board  of  equitable  adjudication, 

Review  of  this  decision  is  now  asked  on  the  grounds:  (1)  that  it  was 
error  to  hold  that  Walker  had  obtained  any  adverse  right  by  reason  of 
his  contest,  which  should  operate  to  prevent  the  confirmation  of  Snider's 
entry  by  the  board  of  equitable  adjudication;  and  (2)  error  in  holding 
that  Snider  had  not  resided  upon  this  land  as  required  by  law. 

The  protestant  in  his  testimony  and  otherwise  in  the  record  seems  to 
rely  entirely  upon  his  supposed  rights  under  his  original  settlement. 
This  matter  is  res  judicata^  having  been  determined  adversely  to  him 
in  the  case  reported  in  4  L.  D.,  387,  and  will  not  be  inquired  into  again. 
His  attempt  at  making  his  residence  on  the  land  since ,that  decision  is 
inerely  colorable  at  best,  as  ho  admits  living  elsewliere  with  his  family 
during  the  winters  18G5-6  and  1887-8,  and  says  he  has  *^  resided  there 
ofiT  and  on  ever  since."  But  admitting,  for  the  sake  of  argument,  that 
liis  residence  has  been  such  as  tlie  law  demands,  he  could  acquire  no 
rights  as  against  Snider,  because  the  land  was  segregated  by  his  entry, 
and  Walker's  presence  was  as  a  trespasser  only. 

Neither  did  he  acquire  any  right  by  the  presentation  of  his  applica- 
tion to  make  homestead  entry,  because,  although  Snider's  tune  had 
expired  in  which  to  make  final  proof,  yet  his  entry  was  still  of  record, 
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and   no  ftirtber  entry  could  be  peruiitted  until  that  was  canceled 
(Goodale  v.  Olney,  13  L.  D.,  498;  Maggie  Laird,  Id.,  502). 

His  affidavit  was  not  and  could  not  be  treated  as  a  contest.  It  was 
not  verified  as  prescribed  by  the  rules,  and  on  a  presentation  of  the 
whole  matter  by  both  parties  under  Snider's  appeal  from  the  rejection 
of  his  application  to  make  final  proof,  it  was  decided  by  your  office  that 
the  appeal  of  Snider  should  be  sustained,  and  the  applications  of  Walker 
for  entry  and  contest  should  bo  dismissed.  Walker  abided  by  this 
decision,  and  it  is  therefore  conclusive  of  the  questions  there  presented. 

Ui)  to  this  point  therefore  Walker  acquired  no  adverse  right  to  the 
land,  either  by  settlement,  application  to  enter,  or  contest.  How,  then, 
is  he  here!  The  answer  to  that  is  conclusive  by  the  record  as  made 
by  the  local  officers.  He  appears  simply  as  a  protestant  against  the 
acceptance  of  Snider's  proof,  and  the  sole  ground  of  his  protest,  in  the 
light  of  what  has  been  said  above,  is  the  failure  of  Snider  to  make  proof 
within  seven  years. 

1  think  it  may  be  said  that  the  entry  of  Snider  was  then  a  matter  of 
investigation  by  the  government.  Your  office  had  sustained  his  appli- 
cation to  make  final  proof.  The  only  question  involved  there  was  one 
between  the  government  and  the  entryman.  The  government,  speak- 
ing through  your  office,  has  said  his  proof  might  be  submitted.  The 
issue  under  the  protest  was  one  with  which  the  government  was  per- 
fectly familiar;  there  was  no  doubt  that  the  proof  was  not  made  within 
the  limited  period;  the  entryman  admitted  it  under  oath,  gave  his 
excuse  therefor,  and  your  office  held  it  sufficient,  and  permitted  him  to 
proceed.  Under  tliese  circumstances  it  seems  to  me  that  the  protestant 
has  not  such  an  adverse  claim  that  would  defeat  the  reference  of  the 
entry  to  the  board  of  equitable  adjudication. 

The  local  officers  were  not  without  fault  in  this  matter.  It  was  their 
duty  to  have  notified  the  entryman  of  the  expiration  of  his  entry 
and  require  him  to  show  cause  why  it  should  not  be  canceled,  nnder 
the  circular  of  December  20,  1873  (1  C.  L.  O.,  13).  In  the  absence 
of  their  performance  of  this  duty,  the  action  of  your  office  in  sustaining 
Snider's  appeal  had  virtually  the  same  effect. 

I  am  not  aware  of  any  case  that  goes  to  the  length  of  holding  that 
the  act  of  any  person  without  interest  in  the  land,  a  mere  informer  or 
protestant,  such  as  Walker  is  shown  to  be,  acquires  such  an  "adverse 
claim"  as  contemplated  by  circular  of  April  10,  1890  (10  L.  D.,  503),  as 
would  defeat  reference  to  the  board  of  equitable  adjudication. 

The  decision  for  review  of  which  this  motion  is  filed  appears  to  hold 
that  Snider's  failure  to  reside  upon  the  land  is  sufficient  to  defeat  his 
right  thereto.  But  on  further  consideration  of  this  case  I  am  inclined 
to  think  that  holding  erroneous.  In  the  first  place,  under  the  charges 
of  the  protest  this  was  not  an  issue,  and  might  well  be  dismissed 
without  further  comment.  But  I  am  constrained  to  believe  that  this 
finding  of  fact  was  not  justified.    The  testimony  shows  that  shortly 
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after  Snider  submitted  bis  first  final  proof  in  1883,  and  it  had  been 
accepted,  be  moved  off  tbe  land,  as  be  bad  the  right  to  do,  and  also 
took  off  tbe  original  house,  and  lived  elsewhere,  until  be  decided  he 
would  not  make  payment  under  bis  commutation  proof.  He  then 
moved  back  on  the  land,  in  the  meantime  having  built  a  good  residence 
and  made  other  improvements,  including  a  barn  and  necessary  out- 
houses. During  all  the  time,  however,  he  had  continued  to  cultivate 
the  land,  and  raised  crops  thereon,  having  fifty  acres  in  cultivation. 
His  residence  was  continuous  after  November,  1886.  Whatever  appar- 
ent default  there  may  have  been  in  the  continuity  of  residence  was 
cured  Idng  prior  to  any  attehipt  of  Walker  to  assert  a  claim  to  the 
land,  and  be  cannot  be  heard  to  object  thereto.  Moreover,  all  these 
matters  were  considered  by  your  office  in  its  said  decision  of  December 
30,  3889,  and  was  binding  on  Walker. 

It  is  clear  to  me  that  the  error  in  the  decision  of  w^hich  this  is  a 
review  was  in  treating  Walker  as  a  contestant.  In  that  capacity  the 
Department  recognizes  such  an  adverse  right  as  would  deleat  reference 
to  the  board  of  equitable  adjudication.  Under  tbe  facts  as  stated  in 
said  opinion,  the  conclusion  is  correct,  but  a  re-examination  of  the 
record  convinces  me  that  Walker  does  not  appear  in  the  status  of  a 
contestant,  but  merely  as  a  protestant,  and  as  such  cannot  defeat  the 
right  of  Snider  to  have  his  entry  accepted  and  so  referred. 

It  is  therefore  ordered  that  Snider  be  permitted  to  complete  his 
entry,  and  that  tbe  same  be  then  referred  to  the  board  of  equitable 
adjudication  for  confirmation. 

Said  departmental  decision  of  June  16, 1893,  is  recalled  and  revoked. 


DONATION   CLAIM-RESERVATION-BXKCXJTrVB   ORDER. 

James  Maxcy. 

An  executive  order,  resenriug  land  for  light-house  purposes,  wiU  not  take  effect 
upon  land  embraced  within  a  donation  claim  under  which  due  compliance  with 
the  law  has  been  shown  prior  to  the  issuance  of  said  order. 

Secretary  Smith  to  the  Commissioner  of  the  Ge7ieral  Land  Office^  Decern- 
(J.  I.  H.)  ber  6,  1S94.  (J.  I.  P.) 

By  your  office  letter  '<D''  of  September  8, 1894,  you  transmitted  to 
this  Department  for  consideration  and  examination  the  application  of 
the  transferee  of  James  Maxcy  for  patent  to  the  SE.  J  of  the  SB.  J  and 
lots  2  and  3,  Sec.  12,  T.  22  S.,  R.  13  W.,  Roseburg,  Oregon,  land  dis- 
trict. 

The  facts  in  the  case  are,  that  James  Maxcy,  on  June  22, 1857,  filed 
at  Roseburg,  Oregon,  notification  No.  971,  for  the  lands  above  described, 
under  the  5th  section  of  the  act  of  September  27, 1850  (9  Stat.,  490), 
and  the  acts  of  February  14, 1853  (10  Stat.,  158),  and  July  17, 1854  (10 
Stat.,  305),  amendatory  of  said  act  of  1850. 


DECISIONS  BELATING   TO   THE   PUBLIC   LANDS.  471 

On  January  1, 1858,  Maxcy  made  proof  of  having  occupied  and  culti- 
vated said  land  from  April  1, 1853,  to  January  1, 1858. 

October  2, 1868,  the  local  officers  at  Roseburg,  Oregon,  forwarded  to 
yoar  office  the  appeal  of  Maxcy  from  their  action  in  refusing  to  issue  a 
certificate  in  the  above  case,  on  the  ground  that  a  portion  of  said  land, 
namely,  lot  3,  had  been  reserved  for  light  house  purposes  by  your  office 
letter  **C"  of  January  10,  1860,  in  accordance  with  the  President's 
order  of  December  27, 1859. 

By  decision  of  your  office,  dated  February  18, 1874,  it  was  held  that 
the  resei'vation  of  said  lot  3  by  the  President's  order  of  December  27, 
1859,  could  not  affect  Maxcy's  right  to  a  certificate  and  patent  for  his 
claim,  as  it  was  perfected  so  far  as  residence  and  cultivation  was  con- 
cerned, nearly  two  years  prior  to  the  date  of  the  reservation,  aDd  that 
Maxcy  was  entitled  to  a  certificate  upon  furnishing  the  necessary  proof 
and  paying  the  fees  prescribed  by  law.  Certificate  No.  2002  was 
accordiugly  issued  to  Maxcy  August  15,  1877,  for  all  of  the  lands 
above  described;  but  in  view  of  the  fact  that  a  portion  of  said  claim 
seems  still  to  be  used  for  light  house  purposes,  the  matter  has  been 
referred  here  by  your  office  for  examination. 

It  is  virtually  admitted  that  Maxcy  had  fully  complied  with  the 
requirements  of  the  law  necessary  to  entitle  him  to  a  certificate  and 
patent.  At  any  rate,  there  is  no  showing  to  the  contrary.  The  filing 
of  his  notification  of  June  22, 1857,  was  a  segregation  of  the  land 
claimed  by  him.  (John  J.  Elliott,  1  L.  D.,303).  Having  complied  with 
all  of  the  requirements  of  the  statute  necessary  to  entitle  him  to  a  cer- 
tificate and  patent,  his  right  thereto  became  vested. 

The  right  to  a  patent  once  vested  is  treated  by  the  governmeut,  when  dealing  with 
the  publio  lands,  as  equivalent  to  a  patent  issued.  When,  in  fact,  the  patent  doea 
issue,  it  relates  back  to  the  inception  of  the  right  of  the  patentee,  so  far  as  it  may  be 
necessary  to  cnt  off  intervening  claimants.  (Stark  v.  Starrs,  6  Wall.,  402.) 

And  further — 

The  rule  is  weU  settled,  by  a  long  course  of  decisions,  that  when  public  lands  have 
been  surveyed  and  placed  in  the  market,  or  otherwise  opened  to  private  acquisition, 
a  person  who  complies  with  all  the  requisites  necessary  to  entitle  him  to  a  patent  in 
a  particular  lot  or  tract  is  to  be  regarded  as  the  equitable  owner  thereof,  and  the 
land  is  no  longer  open  to  location.  The  publio  faith  has  become  pledged  to  him,  and 
any  subsequent  grant  of  the  land  to  another  party  is  void,  unless  the  first  location  be 
vacated  and  set  aside.   ( Wirth  t*.  Branson,  98  U.  S.,  118.) 

In  this  case,  Maxcy's  right  to  a  patent  having  become  vested  almost 
two  years  prior  to  the  order  of  the  President  definitely  locating  .the 
light  house  reservation,  it  could  not  be  affected  by  that  order.  Hence 
it  follows  that  the  issuance  of  final  certificate  No.  2002  to  Maxcy,  on 
August  15, 1877,  for  the  lands  described,  was  proper,  and  patent  should 
issue  thereon. 
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CERTIORART— APPEAL— NOTICB  OF  DECISIOJf 

PROUTY  v.   CONDIT. 

An  application  for  certiorari  will  be  granted  where  tbe  right  of  appeal  is  denied  on 
the  ground  that  it  was  exercised  out  of  time,  and  the  record  does  not  show  that 
notice  of  the  decision  appealed  from  was  served  on  the  applicant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Beceni- 
(J.  S.  E.)  ber  6, 1894.  (E.  M.  li.) 

This  case  involves  lot  2,  block  60,  Guthrie,  Oklahoma,  and  is  before 
the  Department  on  an  application  for  certiorari  by  Lottie  Condit  from 
your  office  decision  of  July  18,  1»94,  refusing  to  forward  the  appeal 
filed  by  her,  from  your  office  decision  of  March  28, 1894,  because  not 
taken  in  time. 

The  record  shows  that  on  August  25, 1890,  Frank  G.  Prouty  applied 
to  townsite  board  No.  1,  for  the  above  described  tract.  On  the  next 
day  Lottie  Condit  made  a  like  application. 

Hearing  having  been  had  on  December  22,  1890,  to  pass  upon  the 
question  thus  raised  between  the  adverse  claimants,  the  townsite boai-d 
decided  the  case  in  favor  of  the  defendant,  Lottie  Condit. 

Upon  appeal,  your  office  decision  of  March  28,  1894,  reversed  the 
findings  of  the  townsite  board  and  awarded  the  land  to  Prouty. 

Your  office  decision  shows  that  on  May  26, 1894,  an  appeal  was  filed 
by  Attx)rney  Fred  M.  Elkins;  and  it  is  further  stated  that  Prouty  on 
April  3,  1894,  filed  an  affidavit  setting  forth  that  "he  does  not  believe 
that  Fred  Elkins  has  the  right  to  accept  service  on  behalf  of  Lottie 
Condit,"  and  requesting  that  you  "require  Fred  Elkins  to  show  his 
authority  for  accepting  service  in  said  cause  or  appearing  in  any  man- 
ner in  said  action." 

It  appears,  further,  that  Elkins  filed  before  the  townsite  board  a 
letter  received  from  Mrs.  Lottie  Condit  Hitter — the  defendant  having 
married  subsequent  to  the  initiation  of  the  proceedings  in  this  case — 
requesting  him  to  look  after  her  interest. 

This  authority  was  not  deemed  sufiicieiit  by  the  townsite  board  and 
an  attempted  service  of  noti(ie  was  made  upon  Mrs.  Ritter  herself. 

Your  office  decision  complained  of  sets  forth:  "The  registry  receipt 
is  addressed  to  Mrs.  Lottie  Ritter,  formerly  Miss  Lottie  Condit, 
Pueblo,  Colorado,  and  dated  April  24,  1894,  and  the  return  receipt  is 
signed  Mrs.  L.  Kitter  per  A.  A.  Ritter." 

It  is  well  settled  that  the  service  of  notice  of  a  decision  must  be 
made  upon  the  attorney  or  the  party  in  interest.  This  notice  must 
affirmatively  appear.     Harris  v.  Llewellyn  (18  L.  D.,  439). 

In  the  case  at  bar  it  appears,  on  the  contrary,  that  Mrs.  Ritter  did 
not  receive  the  notice.  Counsel  for  appellant  appeals  to  the  supervi- 
sory power  with  which  I  am  clothed,  but  in  view  of  what  the  record 
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shows  it  becomes  nnnecessary  for  me  to  consider  the  question  of 
whether  such  a  case  is  made  as  would  justify  its  use. 

The  record  shows  no  service  of  notice  upon  Mrs.  Bitter.  The  town- 
site  board  having  held  that  Attorney  Blkins  produced  no  competent 
authority  to  act  as  attorney,  it  follows  that  proper  service  of  the  deci- 
sion should  have  been  made  upon  Mrs.  Bitter,  which  has  not  been 
done. 

You  will  therefore  certify  to  this  Department  the  record  in  the  case 
and  saapend  all  further  action  until  the  matter  is  passed  upon  as  pre- 
sented by  the  record. 


Duffy  Quartz  Mine. 

Motion  for  review  of  departmental  decision  of  March  23,  1894,  18 
L.  D.,  259,  denied  by  Secretary  Smith,  December  7, 1894. 


PRACTICE— MOTION  FOR  REVIEW. 

MuLLER  V.  Coleman. 

A  question  as  to  the  correctness  of  the  recotd  comes  too  late,  when  raised  for  the 

first  time  on  motion  for  review. 

Secretary  Smith  to  the  Commissioner  of  tJie  General  Land  Office,  Decern- 
(J.  I.  H.)  her  6',  1894.  (E.  M.  R.) 

This  is  a  motion  for  review  by  Sherrard  Coleman  in  the  above 
entitled  case,  of  departmental  decision  of  April  16,  1894,  which 
reversed  the  decision  of  your  office  and  canceled  the  filing  of  the 
defendart.  The  land  involved  is  the  SE.  i  of  the  SW.  J  of  Sec.  32, 
T.  13  N.,  R.  9  E.,  Santa  Fe  land  district,  New  Mexico. 

The  record  shows  that  Sherrard  Coleman  filed  a  e^al  declaratory 
statement  on  March  29,  1890,  for  the  SW.  J  of  said  section,  township 
and  range,  alleging  possession  on  February  15,  1890. 

On  the  same  day  Frederick  Muller  filed  a  like  declaratory  statement 
for  the  SE.  J  of  the  SW.  J  of  the  said  section,  alleging  possession  from 
March  26,  1890. 

On  the  third  day  of  May  following,  Coleman  applied  to  purchase  said 
land  as  coal  land  under  the  act  of  congress  of  March  3, 1873  (17  Stat., 
607),  which  application  was  suspended  by  the  local  officers  and  Fred- 
erick Muller  notified,  who  then  appeared  and  filed  a  protest. 

A  hearing  was  had  at  which  a  decision  was  rendered  in  which  it  was 
held  that  Coleman  was  disqualified  from  making  entry  by  reason  of 
the  fact  that  he  was  a  deputy  United  States  surveyor.  Upon  appeal 
your  office  decision  of  October  13,  1892,  decided  that  Coleman  was  not 
under  contract  with  the  United  States  during  the  year  1890,  as  a 
deputy  United  States  surveyor,  and,  upon  the  facts  as  disclosed  by  the 
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evidence,  it  was  held  that  Colemau  had  a  preference  right  of  purchase 

to  the  land. 

Upon  a  motion  for  review  your  office,  by  decision  of  December  24, 

1892,  held : 

A  further  exniDination  of  the  records  of  this  office  disclose  that  February  15, 1890, 
and  thereafter,  Coleman  was  under  contract  with  the  Department  for  the  survey  of 
certain  public  lands. 

But  it  was  further  held  in  said  decision  that  a  deputy  United  States 
surveyor  was  not  an  employ^  in  the  office  of  the  Commissioner  of  the 
General  Land  office  as  deiined  in  the  McMicken  case,  and  therefore  the 
motion  for  review  was  refused. 

Muller  appealed  to  this  Department,  and  in  the  departmental  decision 
complained  of  dated  Ai>ril  16,  1894,  the  decision  of  your  office  was 
reversed,  it  being  held  that  the  position  occupied  by  Coleman  came 
within  the  inhibition  of  section  452  of  the  Revised  Statutes,  which  is  as 
follows : 

The  officers,  clerks  and  employes  of  the  General  Land  office  are  prohibited  from 
directly,  or  indirectly,  purchasing  or  becoming  inticrested  in  the  purchase  or  any  oi 
the  public  lands;  and  any  person  who  violates  this  section  will  forthwith  be  removed 
from  his  office. 

And  in  the  case,  supra^  10  L.  D.,  96,  it  is  held  that  this  inhibition 
applies  to  any  of  the  branches  of  the  public  service  under  the  control 
and  supervision  of  the  Commissioner  of  the  General  Land  office. 

Your  office  decision  was,  therefore,  accordingly  reversed. 

In  the  motion  for  review  now  before  the  Department  it  is  set  out  that 
while  the  evidence  shows  that  in  reply  to  the  question  asked  Colemau 
as  to  whether  he  was  a  deputy  United  States  surveyor  his  reply  was 
"yes;"  as  a  matter  of  fact  the  reply  that  he  really  made  was  "  I  do  not 
know." 

The  brief  sets  out: — 

whereupon  the  register  and  receiver  undertook  to  decide  the  question  and  having 
reached  the  erroneous  conclusion  that  he  was  a  deputy,  directed  the  clerk  to  put 
down  the  reply  "yes." 

It  is  now  asserted  that  his  commission  as  a  deputy  United  States  sur* 
veyor  had  expired  a  year  prior  thereto  with  the  term  of  office  of  Sur- 
veyor-General George  W.  Julian,  and  that  he  was  not  re-appointed  a 
deputy  by  Surveyor-General  Edward  F.  Hobart  until  nearly  a  year 
thereafter. 

This  question  was  not  raised  before  the  Department  when  the  former 
decision  was  rendered,  though  the  decision  of  the  local  officers  and  of 
the  Commissioner  of  the  General  Land  office,  on  motion  for  review,  had 
stated  that  he  was  a  deputy  United  States  surveyor.  ITor  does  it 
appear  that  the  movant  objected  to  the  answer  with  which  he  is  accred 
ited  at  the  hearing;  now,  for  the  first  time,  he  undertakes  to  raise  the 
question  in  a  motion  for  review. 

This  is  not,  1  think,  permissible.  It  appears  from  his  own  answer 
that  he  was  a  deputy  United  States  surveyor;  the  records  of  your 
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office — SO  it  is  stated  in  your  decision — show  that  at  the  time  of  making 
the  filing  he  wal^  a  deputy  United  States  surveyor.  He  had  his  oppor- 
tunity  to  contradict  this  at  the  hearing;  he  failed  to  do  so  then,  and, 
subsequently,  when  the  case  appeared  before  your  office  and  this  office, 
and  the  question  is  now  raised  too  late  to  be  favorably  considered.  In 
a  motion  for  review  the  movant  will  not  be  allowed  to  question  the 
correctness  of  the  record. 

For  the  reasons  stated  the  motion  is  refused. 


I*LORIBA  PHOSPHATE  LANDS-ACT  OF  OCTOBER  1, 1890. 

Gaby  v.  Todd  (On  Review). 

The  act  of  October  1,  1890,  with  respect  to  settlement  claims  on  Florida  phosphate 
lands  is  retrospective  in  character,  applying  exclusively  to  cases  arising  prior 
to  April  1,  1890;  and  under  the  provisions  of  said  act  an  entry  made  prior  to  said 
date  will  not  be  canceled,  on  account  of  the  subsequent  discovery  of  phosphate, 
if  at  the  date  of  the  entryman's  settlement  he  had  no  knowledge  of  the  existence 
of  phosphate  deposits  on  his  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  ber  7,  1891.  (J.  L.  McC.) 

The  Department  is  in  receipt  of  three  motions,  filed  by  Clarence  C. 
Todd  and  his  attorneys,  for  review  of  departmental  decision  of  Febru- 
ary 12, 1894  (18  L.  D.,  58),  in  the  case  of  Thomas  R.  Gary  against  said 
Todd,  directing  the  cancellation  of  his  homestead  entry,  made  Septem- 
ber 18, 1889,  for  the  E.  J  of  the  SW.J,  the  SW.Jofthe  SW.  J,  and  Lot 
3,  of  Sec.  11,  T.  18  S.,  R.  19  E.,  Gainesville  land  district,  Florida. 

The  ground  of  said  decision  was  that  Todd  made  the  entry  with  the 
knowledge  that  the  land  embraced  therein  contained  a  valuable  deposit 
of  phosphates. 

Tlie  motions  will  not  be  treated  separately.  The  only  one  of  the  num- 
erous allegations  of  error  that  need  be  considered  is,  in  substance,  that 
the  decision  is  not  sustained  by  a  preponderance  of  the  evidence — 
accepting  the  testimony  as  given  to  be  true.  Furthermore,  the  appli- 
cant for  review,  in  connection  with  his  motion,  swears  "that  the  evi- 
dence given  by  Poacher  and  Abston  is  wholly  untrue,  and  he  believes 
that  all  of  their  said  evidence  was  given  for  the  sole  purpose  of  reward 
and  compensation,  and  in  a  malicious  way,"  and  files  the  affidavits  of 
others  tending  to  show  that  such  was  the  case.  I  think  these  affidavits 
need  not  be  considered. 

The  local  officers,  after  giving  a  full  resume  of  the  testimony  of  the 
witnesses,  find: 

It  is  clear  from  the  evidence  that  the  existence  of  phosphate  in  Citrus  connty — 

(Kot  upon  the  land  in  controversy,  but  in  the  county  in  which  it  was 
situated) — 

was  not  generally  known  in  Beptemher,  1889,  at  the  time  when  defendant  made  his 
homestead  entry;  yet  it  is  equally  clear  that  the  fact  of  its  existence  was  known  to 
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some  of  the  citizens  of  Citras  county,  even  prior  to  th6  month  of  September,  1889. 

It  is  clear  that  the  defendant  complied  with  the  lAw  as  to  resi deuce, 

cultivation,  and  improvement;  and  were  it  not  for  the  statement  made  by  him  to 
the  witnesses  who  testify  in  behalf  of  the  contestant  there  would  be  no  difficulty 
in  reaching  a  favorable  conclusion  in  his  behalf. This  contest  hav- 
ing been  initiated  prior  to  the  passage  of  the  act  of  October  1,  1890,  we  hold  that 
the  determination  of  the  issue  is  dependent  on  the  statute  in  existence  at  the  time 
the  contest  was  commenced,  and  can  not  be  in  any  way  affected  by  legislation 
passed  after  its  commencement  and  prior  to  the  close  of  proceedings  pending  at  the 

date  of  the  passage  of  said  act.     Holding    this    view  of  the    case 

and  that  he  kuew  at  the  time  said  entry  was  made  that  the  land  was  more  valuable 
for  mineral  than  for  agricultural  purposes,  we  recomuiend  the  cancellation  of  home- 
stead entry  No.  19,502. 

As  one  factor,  and  manifestly  a  hi^bly  important  one,  in  leading  the 
local  officers  to  tlieir  conclusion,  was  their  opinion  that  the  act  of  Octo- 
ber 1,  1890  (26  Stat,,  662),  Lad  no  application  to  entries  made  prior 
to  that  date,  such  conclusion  niiglit  betoa  considerable  extent  vitiated 
if  it  sliould  appear  that  this  opinion  was  incorrect,  and  that  said  act 
does  not  refer  to  and  affect  entries  made  prior  to  its  passage.  It  reads 
as  follows: 

That  any  person  who  has  in  good  faith  entered  upon  any  lands  of  the  United 
States  in  the  State  of  Florida,  subject  at  the  date  of  said  entry  to  homestead  or 
pre-emption  entry,  and  has  actually  occupied  and  improved  the  same  for  the  purpose 
of  making  his  or  her  home  thereon,  under  the  homestead  or  pre-emption  laws,  prior 
to  the  first  day  of  April,  anno  domiui,  1890,  shall  have  the  right,  upon  complying 
with  the  further  requirements  of  the  law,  in  other  respects,  to  coinplet*?  such  home- 
stead or  pre-emption  entry  and  receive  a  patent  for  the  lands  so  entered,  occupied 
and  improved,  notwithstanding  any  discovery  of  phosphate  deposits  upon  or  under 
the  surface  of  any  of  said  lauds  after  such  entry  was  made:  Provided,  Tliat  the 
entryman  had  no  knowledge  of  the  existence  of  such  phosphate  deposits  upon  the 
land  which  is  subject  of  such  entry  at  the  date  when  the  settlement  thereon  wan 
made. 

It  will  be  seen  that  the  act  is  entirely  retrospective;  that  it  ap])lie8, 
and  that  exclusively,  to  entries  made  "prior  to  the  Ist  day  of  April, 
1890''— of  which  this  entry  of  Todd's  is  one. 

In  all  cases  of  attempts  to  defeat  an  existing  entry,  the  burden  of 
proof  is  on  the  party  attacking  its  validity. 

In  the  case  at  bar,  it  must  be  shown  that  the  phosphate  deposit  was 
<<upon  the  land  which  was  the  subject  of  the  entry" — not  upon  land  in 
adjacent  counties,  or  even  upon  adjacent  lands  in  the  same  county. 

It  innst  be  shown  that  the  entryman  had  "knowledge" — ^not  simply 
suspicion  or  hope — of  the  existence  of  such  dei)osits  on  his  claim. 

The  local  ofTicers  avowedly  ignore  the  law  x^assed  especially  for  the 
protection  of  certain  entries  made  on  phosphate  lands  in  Florida,  and 
largely  base  tlieir  decision  adverse  to  the  defendant  on  the  fact  that 
phosphate  was  about  that  time  being  found  in  other  parts  of  Citrus 
county  and  in  adjoining  counties;  and  that  Todd  expressed  a  suspicion 
and  hope  that  some  might  be  found  on  his  land. 
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The  question  at  issae  is,  whether  it  is  shown  that,  at  the  date  of  his 
settlement,  Todd  had  knowledge  of  the  existence  of  phosphate  deposits 
on  his  claim. 

This  renders  necessary  an  examination  of  the  evidence. 

I  have  therefore  carefully  reexamined  the  voluminous  testimony 
taken  in  the  case.  I  do  not  deem  it  necessary  to  recapitulate  the  same. 
It  is  sufficient  to  say  that,  as  the  result  of  such  examination,  I  find  the 
evidence  entirely  insufficient  to  show  that  the  eutryman  knew  of  the 
existence  of  phosphate  on  his  claim  at  the  date  of  settlement — which 
was  some  time  in  November,  about  two  months  after  entry  (September 
18,  188D). 

The  departmental  decision  heretofore  rendered,  directing  the  cancel- 
lation of  the  entry,  is  therefore  bereby  recalled  and  revoked;  the  deci- 
sion of  your  office,  dated  April  2,  1892,  is  afifirmed;  and  the  contest  is 
dismissed. 


abandoned  military  lleservation— act  of  august  88,  1894. 

Fort  Jupiter. 

An  abandoned  military  reservation  in  the  State  of  Florida,  placed  under  the  control 
of  the  Secretary  of  the  Interior  prior  to  the  act  of  Jnly  5, 1884,  shonld  be  disposed 
of  under  the  act  of  August  18,  1856,  nnatfected  by  the  act  of  August  23,  1894. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  Ifovem- 
(J.  I.  H.)  her  22, 1894.  (E.  W.) 

I  have  considered  your  office  letter  of  October  5, 1894,  requesting  an 
*^ early  decision  of  the  question  whether  the  Fort  Jupiter  abandoned 
military  reservation,  Florida,  is  to  be  disposed  of  under  the  act  of 
August  18,  1856,  or  under  the  act  of  August  23,  1894." 

Your  office  letter  above  mentioned  states  that — 

The  following  military  reservations  in  the  State  of  Florida  were  placed  under  the 
control  of  the  Interior  Department  on  the  dates  named  after  each,  in  accordance  with 
the  provisions  of  the  act  of  August  18,  1856  (11  Stat.,  87),  viz: 

Fort  Brooke,  January  4,  1883; 

Fort  Jupiter,  March  16,  1880; 

Hospital  Lot  (St.  Augustine),  Octoher  15,  1883; 

Blacksmith  Shop  Lot  (St.  Augustine),  Octoher  15,  1883. 

The  first  section  of  the  act  of  August  23,  1894,  reads  as  follows: 

That  aU  lands  not  already  disposed  of  included  within  the  limits  of  any  abandoned 
military  reservation  heretofore  placed  under  the  control  of  the  Secretary  of  the  Inte- 
rior for  disposition  under  the  act  approved  July  fifth,  eighteen  hundred  and  eighty- 
four,  the  disposal  of  which  has  not  been  provided  for  by  a  subsequent  act  of  Con- 
gress, where  the  area  exceeds  five  tiiousand  acres,  except  such  legal  subdivisions  As 
have  government  improvements  thereon,  and  except  also  such  other  parts  as  are  now 
or  may  be  reserved  for  some  public  use,  are  hereby  opened  to  settlement  under  the 
public-laud  laws  of  the  United  States,  and  a  preference  right  of  entry  for  a  period 
of  six  months  from  the  date  of  this  act  shall  be  given  bona  fide  settlers  who  are  qual- 
ified to  enter  under  the  homestead  law  and  have  made  improvements  and  are  now 
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residiijg  upon  any  agricultural  lands  in  said  reservations,  and  for  a  period  of  six 
months  from  the  date  of  settlement  when  that  shall  occur  after  the  date  of  this  act; 
Provided^  That  persons  who  enter  under  the  homestead  law  shall  pay  for  such  lauds 
not  less  than  the  value  heretofore  or  hereafter  determined  hy  appraisement,  nor  less 
than  the  price  of  the  land  at  the  time  of  the  entry,  and  such  payment  may,  at  the 
option  of  the  purchaser,  be  made  in  five  equal  instalments^  at  times  and  rates  oi 
interest  to  be  fixed  by  the  Secretary  of  the  Interior. 

It  will  be  observed  that  the  above-mentioned  act  is  limited  in  its 
application  to  "any  abandoned  military  reservation  heretofore  placed 
under  the  control  of  the  Secretary  of  the  Interior  for  disposition  under 
the  act  approved  July  5, 1884,  the  disposition  of  which  has  not  been 
provided  for  by  a  subsequent  act  of  Congress,"  etc. 

In  the  case  of  Mather  et  al.  v.  Hackley's  Heirs,  on  review  (19  L.  D., 
48),  the  Department  determined  the  legal  status  of  the  Fort  Brooke 
military  reservation,  which  is  manifestly  the  same  as  that  of  the  Fort 
Jupiter  military  reservation.  In  the  above  mentioned  case,  the  act  of 
1884  (23  Stat.,  103),  is  construed  as  follows: 

It  M'ill  be  noticed  that  by  the  terms  of  the  act  itself,  as  viewed  in  the  light  of  the 
ordinary  rules  of  construction,  it  is  limit-ed  iu  its  application  to  military  reserva- 
tions that  were  in  existence  at  the  date  of  its  passage,  or  that  should  be  thereafter 
created. 

The  President  therein  is  empowered  to  place  under  the  control  of  the  Secretary  of 
the  Interior,  such  lauds  as  **  have  become,  or  shall  become  useless  for  military  pur- 
poses." 

But  the  laud  formerly  embodied  in  the  Fort  Brooke  military  reservation  had  been 
on  January  4,  1883,  relinquished  and  transferred  by  the  Secretary  of  War  to  the 
Interior  Department  and  thus  restored  to  the  public  domain  before  the  passage 
of  said  act;  therefore,  there  can  be  no  reason  why  the  President  should  consider 
their  valae  for  military  purposes,  iu  the  sense  contemplated  by  said  act. 

The  scheme  coutemplated  by  the  statute  wae  the  restoration  of  useless  reserva- 
tions. At  that  time  the  laud  iu  controversy  did  not  belong  to  any  reservation.  I 
am  of  the  opinion,  therefore,  that  the  act  of  1884  has  no  application  in  the  dispo- 
sition of  the  lands  belonging  to  said  reservation. 

I  am,  therefore,  of  the  opinion  that  the  Fort  Jupiter  reservation 
should  be  disposed  of  in  accordance  with  tJie  provisions  of  the  act  of 
August  18, 1856. 


PRACTICE— APPEAL,— PRE-EMPTION— FINAIi  PROOF. 

MuuPHY  V.  Logan. 

When  notice  of  a  decision  is  ^iven  through  the  mails  by  the  local  oflQce  ten  days 
additional  are  allowed  within  which  to  tile  appeal,  without  regard  to  the  date 
when  the  appellant  actually  receives  said  notice. 

The  act  of  March  2,  1889,  withdrawing  all  public  lands  (except  those  in  Missoari) 
from  private  entry  did  not  repeal  the  distinction  between  oifered  and  onoffered 
lands  made  in  the  pre-emption  law. 

A  pre-emptor  in  the  submission  of  final  proof  is  warranted  in  relying  on  the  certi- 
ficate of  the  register  as  to  whether  the  land  is  "  offered"  or  "  unoflfered." 

If  a  pre-emptor  offers  final  proof  in  the  presence  of  an  adverse  claim  he  mast  stand 
or  fall  on  the  proof  so  ofi'ered. 
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8ec7'€tary  Smith  to  the  Commissioner  of  tlie  General  Land  Office,  Decern- 
{J.  I.  H.)  ber  8,  1894.  (F.  W.  0.) 

I  have  considered  the  case  of  Daniel  W,  Murphy  v.  Wm.  Logan, 
involving  the  SW.  J  NB.  i,  SB.  i  NW.  J  and  lot  No.  2,  Sec,  30,  T.  52 
N.,  B.  20  W,,  Duluth  land  district,  Minnesota,  on  appeal  by  Murphy 
from  your  office  decision  of  July  31, 1892,  accepting  the  final  proof  ten- 
dered by  Logan  and  holding  for  cancellation  Murphy's  homestead  entry 
covering  said  land. 

On  April  1, 1890,  Logan  filed  declaratory  statement  No.  5185  for  this 
land,  alleging  settlement  March  29,  preceding. 

On  May  21,  1891,  Murphy  made  homestead  entry  No.  6358  for  same 
land. 

In  accordance  with  published  notice  Logan  submitted  proof  on  July 
29,  1891,  against  the  acceptance  of  which  Murphy  protested,  and  upon 
said  protest,  hearing  was  set  for  August  10, 1891,  but,  by  consent  of 
parties,  was  continued  to  September  15,  1891. 

On  August  12, 1891,  counsel  for  Logan  moved  to  dismiss  the  protest 
by  Murphy  because  it  alleged  only  conclusions  of  law;  was  not  sworn 
to  nor  corroborated. 

On  September  15, 1891,  the  motion  was  granted,  but  Murphy  was 
permitted  to  cross-examine  Logan  and  his  witnesses  to  his  proof  and 
also  offered  testimony  in  his  own  behalf. 

Upon  the  record  as  made,.the  local  officers  differed;  the  register  hold- 
ing that  Logan's  proof  was  made  in  time  but  did  not  show  adequate 
residence  and  improvements,  and  should,  therefore,  be  rejected,  but 
that  further  time  should  be  afforded  him  to  make  proof  and  that  Mur- 
phy's entry  should  be  canceled,  because  made  in  the  interest  of  one 
John  W.  Cameron. 

The  receiver  held  that,  as  the  land  had  been  offered,  the  proof  was 
out  of  time  more  than  twelve  months  from  alleged  settlement;  that  it 
did  not  show  compliance  with  law  and,  in  the  presence  of  an  adverse 
claim,  must  be  rejected  and  the  filing  canceled,  and  that  the  showing 
made  did  not  warrant  a  finding  that  Murphy's  entry  was  made  in  the 
interest  of  Cameron. 

Your  office  decision  finds  that  the  proof  was  offered  out  of  time,  but 
holds  that  the  same  should  be  accepted  as  it  shows  a  bona  fide  attempt 
to  comply  with  the  law,  and,  in  conclusion,  states  "it  is  not  deemed 
necessary  to  go,  at  this  time,  into  the  bona  fides  of  Murphy's  entry." 

From  said  decision  Murphy  appeals,  said  ai)peal  having  been  filed  in 
the  local  office  October  6, 1892. 

Counsel  for  Logan  moves  to  dismiss  said  appeal  because  filed  out  of 
time. 

It  appears  that  notice  of  your  decision  was  given  the  parties  through 
the  local  office  by  mail,  the  letters  being  registered  July  28,  1892,  and 
the  notice  was  received  by  Murphy  on  August  1, 1892,  as  evidenced  by 
the  registry  return  receipt. 
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It  is  claimed  therefore  that  the  time  for  ai^eal  began  to  ran  on  Angast 
1, 1892,  and  that  tlie  appeal  to  be  in  time  must  have  been  filed  by  Octo- 
ber 1. 1892. 

Rule  87  of  Practice  provides  that  where  notice  of  a  decision  of  your 
office  is  given  through  the  mails  by  the  register  and  receiver 

Five  days  additional  will  bo  allowed  by  those  officers  for  the  trausmission  of  the 
letter,  and  five  days  for  the  retiini  of  the  appeal  through  the  same  channel. 

In  the  case  of  Haley  v.  Harris  (13  L.  D.,  136),  it  was  held: — 

Wlicn  notice  of  a  decision  is  given  through  the  mails  by  the  local  office,  ten  days 
additional  are  allowed  within  which  to  file  appeal,  irrespective  of  the  time  actaaUy 
required  for  the  trausmission  of  said  notice. 

Murphy's  appeal  is  therefore  in  time. 

The  appeal  does  not  raise  any  question  as  to  the  dismissal  of  Mur- 
phy's protest,  but  this  does  not  seem  to  have  in  anywise  interfered  with 
the  hearing  of  the  case,  and  need  not  be  further  considered  by  this 
Department. 

Your  office  decision  states  that  this  land  was  offered  on  December  4, 
1882,  by  proclamation  No.  877. 

It  is  plain,  then,  that  under  the  law,  proof  should  have  been  made 
within  twelve  months  from  date  of  settlement,  namely,  by  March  29 
1891. 

The  register  iinds  the  proof  to  have  been  made  in  time,  because  he 
holds  that  the  act  of  March  2,  1889  (25  Stat.,  854),  in  withdrawing  all 
lands  except  in  the  State  of  Missouri  from  private  entry,  removed  all 
difference  between  the  two  classes  of  lands,  viz.,  offered  and  unoffered 
lands,  and  that  since  the  passnge  of  said  act,  all  lands  should  be  con- 
sidered as  unoffered  and  thirty-throe  months  from  settlement  allowed 
within  which  to  make  proof  under  the  pre-emption  laws. 

I  can  find  no  such  purpose  in  the  said  act  as  could  be  construed  as 
repealing  the  limitations  contained  in  the  pre-emption  laws. 

It  appears  further,  that  the  fact  that  this  land  was  offered  laud  was 
overlooked  by  the  local  officers  at  the  time  Logan  made  filing  therefor, 
and  he  was  given  a  receipt  numbered  under  the  unoffered  series,  with 
the  time  of  expiration  given  as  December  29,  1892. 

In  the  case  of  Grant  v.  McDonnell  (18  L.  D.,  373),  it  was  held  that  a 
pre-emptor,  in  the  submission  of  his  final  proof  is  warranted  in  relying 
on  the  certificate  of  the  register  as  to  whether  the  land  is  "offered''  or 
"unofferexl,"  consequently,  it  must  be  held  that  Logan's  proof  was 
offered  in  time. 

It  is  well  established,  however,  by  the  rulings  of  this  Department, 
that  where  a  pre  emptor  oft'ers  proof  in  the  presence  of  an  adverse 
claim,  he  must  stand  or  fall  upon  the  proof  as  offered. 

It  is  claimed  on  behalf  of  Logan  that  he  visited  this  land  and  cleared 
a  small  spot  of  ground  in  March,  18110;  that  he  began  the  erection  of  a 
log  lumse  in  April,  which  was  finished  the  following  month,  in  which 
he  lived  until  July  5, 1890.  During  this  time  he  cleared  and  cultivated 
less  than  an  acre  of  ground  and  planted  a  portion  to  potatoes. 
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Prior  to  tilmg  tor  this  laud  he  had  been  working  on  the  D.  &  W.  R.  R., 
distant  about  two  miles  from  the  laud  in  question.  In  July  he  left  to 
work  on  the  D.  &  I.  R.  R.  for  the  reason,  as  given  by  him,  to  earn  better 
wages.  While  so  engaged  he  was  distant  about  seventy-two  miles  for 
the  land.  In  October  following  he  visited  the  land  for  a  day  or  so,  and 
claims  to  have  gathered  about  five  bushels  of  potatoes  from  his  garden^ 
which  he  carried  to  the  railroad  to  give  to  a  friend.  He  was  not  upon 
the  land  again  until  the  latter  part  of  May,  about  May  23, 1891,  when 
he  remained  continuously  upon  the  land  until  his  offer  of  proof  in  July 
following. 

From  a  careful  review  of  the  testimony  I  agree  with  the  receiver, 
who,  in  summing  up  the  case,  states — 

I  cannot  conclude  that  Logan  lias  shown  a  degree  of  eilbrt  to  comply  with  the 
law  that  wonld  warrant  me  in  saying  that  good  faith  is  apparent.  He  is  a  single 
roan,  has  work  about  two  miles  from  his  claim,  and  it  would  seem  that  he  might 
have  continued  in  that  employment  and,  by  being  in  the  vicinity  of  his  land,  be 
enabled  to  maintain  a  residence  thereon,  without  loss  to  his  pocket.  It  is  true  he 
says  he  went  away  for  better  wages  and  could  not  make  a  living  from  his  work  on 
tho  D.  &  W.  Road — near  the  claim — but  I  believe  the  latter  statement  is  an  exag- 
geration. He  does  not  show  what  his  remuneration  was,  and  if  he  earned  greater 
wages  on  the  D.  &  I.  R.  R.,  he  does  not  appear  to  have  spent  any  part  of  his  surplus 
on  the  claim. 

There  is  nothing  definite  shown  as  to  who  did  the  clearing,  or  how  much  money 
Logan  paid  anyone  for  help  on  the  improvements,  and  it  would  seem  a  Just  deduc- 
tion from  the  testimony  that  the  house  was  built,  except  the  roof  and  finishing,  by 
his  friends  the  section  crew,  and  the  clearing  was  done  in  a  great  measure,  by  cut- 
ting logs  for  the  house.  On  this  testimony  I  am  inclined  to  the  belief  that  Logan 
could  have  made  a  much  better  showing  if  he  had  been  actuated  by  an  honest  pur- 
pose to  comply  with  the  law,  and  that  he  has  not  manifested  good  faith. 

As  to  Murphy's  connection  with  the  land,  it  is  shown  that  Oameron 
isbis  brother-in-law  5  that  one  Linnell,  an  explorer,  secured  "minutes'^  on 
this  land  which  were  sold  to  some  one  whose  name  is  not  given,  who 
sold  them  to  Cameron ;  that  Murphy  did  not  have  any  regular  employ- 
ment and  that  Cameron,  being  interested  in  him,  offered  to  advance  all 
the  expenses  incident  to  the  entry  of  this  land,  Murphy  to  repay  him 
when  able. 

Both  Cameron  and  Murphy  t^ke  the  stand  and  swear  positively  to 
this  condition  of  affairs,  and  both  swear  that  Cameron  has  no  interest 
in  the  land  neither  present  nor  prospective. 

Your  opinion  states  that  "  Murphy  knew,  when  he  made  his  home- 
stead entry,  that  Logan  had  returned  to  the  land,  and  was  living  in  his 
cabin.'' 

Murphy  swears  that  he  was  not  upon  the  land  until  after  he  made 
entry,  and  I  find  nothing  in  the  record  to  support  your  finding.  It 
must  have  been  based  upon  the  theory  that  Murphy  should  have  made 
examination  before  he  filed. 

From  a  careful  review  of  the  testimony  I  must  hold  that  no  such  show- 
ing has  been  made  as  would  warrant  a  forfeiture  of  Murphy's  home- 
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fitead  rights,  and  \vithoat  this  Logau  coald  not  be  granted  further  time 
even  if  good  faith  in  the  matter  of  compliance  with  law  had  been  shown 
on  his  part,  which,  however,  the  record  does  not  show. 

1  mast,  therefore,  reverse  your  decision  and  direct  the  cancellation 
of  Logan's  filing.  Murphy's  entry  will  stand  subject  to  compliance 
with  law. 


PRACTICE— APPLICATION  TO  ENTER- APPEAL. 

CARR  V.   Ehinehart. 

An  appeal  from  the  rejection  of  an  application  to  enter  land  will  not  be  entertained 
in  tbe  absence  of  notice  to  an  adverse  claimant  of  record. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  lOy  1894.  (G.  B.  G.) 

The  land  involved  herein  is  the  N.  i  of  the  SW.  |  and  the  ]^.  i  of  the 
SB.  J  of  Sec.  17,  T.  3  S.,  E.  38  W.,  Oberlin,  Kansas. 

The  record  shows  that  one  Abram  Maples  made  timber  culture 
entry  for  the  tract  September  6, 1890,  said  entry  having  been  caucelled 
on  the  contest  of  one  Mary  F.  Duncan,  by  your  office  letter  of  August 
31, 1892. 

On  October  17, 1892,  the  defendant,  Samuel  W.  Bhinehart,  made 
homestead  entry  for  the  tract 

It  appears  further,  that  the  said  contestant,  Duncan,  was  notified 
on  October  14, 1892,  by  registered  mail,  of  the  cancellation  of  the  said 
Maples'  entry,  and  of  her  preference  right  to  enter  said  tract. 

.On  November  14, 1892,  the  plaintiff,  Emmons  W.  Carr,  filed  his  appli- 
cation to  make  homestead  entry  for  the  tract,  which  was  rejected  by 
the  local  officers,  because  of  the  prior  entry  of  Bhinehart. 

On  appeal  to  your  office,  the  applicant  states  that  he  established  set* 
tlement  and  residence  on  the  land  October  13, 1892,  and  that  on  that 
same  day  Bhinehart  made  his  application  to  enter,  which  was  allowed 
on  the  17th  of  the  same  month. 

Your  office  held  that  his  ground  of  appeal  was  without  merit,  for  tbe 
reason  that  the  statements  made  in  the  application  to  enter,  ^'  are  not 
corroborated,  or  even  sworn  to'^  and  sustained  the  action  of  the  local 
officers  in  rejecting  his  application. 

On  further  appeal  of  the  applicant  to  the  Department,  it  is  assigned 
as  error  that  the  aforesaid  finding  of  fact  by  your  office,  does  the  appli 
cant  an  injustice,  since  it  is  alleged  that  ^'  said  statement  was  both  cor- 
roborated and  sworn  to,"  and  asks  that  "  if  the  corroborated  sworn  part 
of  Siiid  appeal  is  not  with  said  appeal,  that  said  Carr  be  allowed  to  file 
a  duplicate  of  same,  or  copy,  or  new  corroborated  and  sworn  statement, 
as  required  by  the  rules." 

An  examination  of  tbe  record  shows  that  the  statement  referred  to  is 
unverified,  and  without  corroboration,  and  judging  from  the  general 
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appearance  of  the  files,  it  is  very  improbable  that  there  has  ever  been 
a  verification  or  corroboration  on  file. 

There  is  abundant  blank  space  on  the  paper  on  which  the  statement 
is  written,  for  verification.  That  would  have  been  the  proper  place  for 
it,  and  there  is  no  reason  why  it  should  have  appeared  on  a  separate 
piece  of  pat)fer. 

Be  this  as  it  may,  there  is  another  reason  why  the  claim  of  the  appli- 
cant can  not  be  considered  on  present  presentation. 

An  appeal  from  the  rejection  of  an  application  to  enter  land  will  not 
be  entertained  iu  the  absence  of  notice  to  an  adverse  blaimant  of  record. 
Horace  H.  Barnes  (11  L.  D.,  621). 

It  does  not  appear  of  record  that  the  entryman  Bhinehart  had  any 
notice  of  the  appeal  to  your  office,  and  it  should  have  been  dismissed 
for  that  reason,  in  addition  to  the  reasons  urged  by  your  office. 

The  decision  appealed  from  is  affirmed. 


HOMKSTEAI>  ENTRY-AMENDMENT. 

Nikolai  Mabtbnson. 

An  application  for  permiasiou  to  change  a  homestead  entry,  based  on  the  aUeged 
worthless  character  of  the  tract  covered  by  the  existing  entry,  will  not  be 
granted,  where  it  appears  that  the  applicant  did  not  make  a  personal  exami- 
nation of  said  tract  prior  to  making  entry  thereof. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern^ 
(J.  I.  H.)  ber  10,  1894.  (G.  B.  G.) 

On  April  18, 1892,  Nikolai  Martenson  made  homestead  entry  for  the 
SW.  J  of  Sec.  32,  T.  120  R.  52,  Watertown  land  district,  South  Dakota. 

On  July  30, 1892,  the  said  entryman  filed  his  application  in  the  local 
office,  asking  that  he  be  allowed  to  amend  said  entry,  by  relinquishing 
the  aforesaid  tract,  and  embracing  in  lieu  thereof,  the  fractional  SW.  i 
of  Sec.  7,  T.  119  R.  52. 

In  the  application  it  is  alleged,  substantially,  that  the.land  embraced 
in  said  entry  is  covered  with  water  And  stone,  and  is  wholly  unfit  for 
caltivation.  That  the  applicant  is  a  Norwegian  by  birth,  having  been 
in  this  country  only  two  years  previous  to  that  time;  that  he  is  unable 
to  speak  or  read  the  English  language,  and  is  not  familiar  with  the 
laws  and  customs  of  the  United  States.  That  at  the  time  he  filed  on 
said  tract  of  land,  he  had  been  informed  that  the  land  was  vacant; 
that  all  of  the  land  in  the  Sisseton  reservation,  of  which  the  land 
eutered  is  a  part,  was  good  agricultural  land;  that  the  land  in  said 
reservation  was  being  rapidly  appropriated,  and  that  his  only  chance 
to  get  land  was  to  file  at  once,  and  that  he  used  all  the  diligence  that 
the  circumstances  of  the  case  woiild  permit. 

That  he  has,  6ince  making  the  entry^  examined  the  claim  carefally^ 
and  finds  it  worthless,  as  before  stated. 
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It  is  further  alleged  that  he  has  not  sold  or  relinqoished  any  part  of 
said  claim. 

These  statements  are  corroborated  by  two  witnesses. 

This  presents  a  case  which  appeals  strongly  for  equitable  relief,  bat 
an  examination  of  the  law  governing  applications  of  this  character,  and 
the  precedents  of  the  Department  m  analogous  cases,  shows  that  no 
relief  may  be  had. 

Sections  2369, 2370,  2371  and  2372,  of  the  Revised  Statutes,  and  sec- 
tion  7,  of  the  act  of  March  3, 1891,  (26  Stat.,  1095),  contain  all  of  the 
provisions  of  the  law  relative  to  a  change  or  correction  of  entries.  Sec- 
tion 23(J9  provides  for  a  change  of  entry  where  there  appears  to  be  error 
in  the  public  records,  or  some  mistake  has  been  made  through  the  fault 
of  the  government  officers,  and  by  section  2370,  the  provisions  of  the 
preceding  section  are  extended  on  certain  conditions,  to  cases  where 
patent  may  have  been  issued  for  the  land.  Section  2371  extends  the 
provisions  of  the  preceding  sections  to  errors  in  the  location  of  land 
warrants. 

Section  2372  is  authority  for  correcting  mistakes  made  by  the  entry- 
man  himself,  but  this  is  limited  to  ^^  a  mistake  of  the  true  numbers  of 
the  tract  intended  to  be  entered '^  And  section  7,  of  the  act  of  March 
3,  1891,  (supra)  provides  only  for  the  correction  of  clerical  errors. 

Ii  will  be  readily  observed  that  the  mistake  on  which  the  application 
in  the  case  at  bar  is  predicated,  is  not  of  that  character  contemplated 
by  the  law.  It  is  true,  that  there  is  a  mistake  as  to  the  character  of  the 
land,  but  such  mistake  is  directly  chargeable  to  the  applicant's  laches, 
in  that  he  failed  to  make  a  personal  examination  of  the  land  before 
making  his  entry,  and  this  J3epartment  has  uniformly  and  often  held 
that  an  amendment  is  unauthorized  unless  it  appears  that  the  record 
fails  to  express  the  original  intention  of  the  entryman,  and  specifically 
it  has  been  held  that  an  entry  made  without  examination  of  the  land^ 
may  not  be  amended.  Ex-parte  Josephus  A.  Pyle  (3.L.  D.,361)j  Aloys 
Eck,  et  al.  (7  L.  D.,  219);  Alexander  Morris  (9  L.  D.,  376);  Charles  A. 
Vinceijt  (14  L.  D.,  632);  Lizzey  .Peyton  (15  L.  D.,  548). 

The  decision  appealed  from,  denying  the  apphcation  aforesaid,  is 
hereby  approved  and  affirmed. 


timber  culture  contest-compliance  with  law. 

Smith  v.  Gleason. 

A  timber  culture  claimant,  wlio  enters  a  tract  covered  by  a  swamp  Belection,  is 
required  to  comply  with  the  timber  culture  law,  pending  the  right  of  the  State 
to  be  heard  in  defense  of  the  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  11,  l§9d.  (C.  W.  P.) 

This  record  presents  the  appeal  of  William  H.  Oleason  from  the 
decisions  of  your  office  of  April  10,  1893;  and  July  21, 1803,  respec- 
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tively,  in  the  case  of  J.  H.  S.  Smith  against  William  H.  Gleason, 
involving  the  SW.  i  of  Sec.  12,  T.  27  S.,  E.  37  E.,  Gainesville  land  dis- 
trict, Florida. 

Tliis  tract  is  a  portion  of  the  land  selected  by  the  State  of  Florida, 
on  January  16, 1885,  under  the  act  of  September  28, 1850. 

Gleason  made  timber  culture  entry  of  said  tract  September  19, 1887, 
wherein  lie  alleges,  that  the  land  in  its  natural  state,  is  not  swamp  and 
overflowed,  and  rendered  thereby  unfit  for  cultivation.  The  governor 
of  Florida  was  thereupon  notified,  under  the  provisions  of  the  circular 
of  December  13,  1886,  (5  L.  D.,  279).  He  replied,  in  writing,  that  he 
did  not  desire  to  defend  the  State's  claim. 

The  local  ofl&cers  thereupon  reported  that  fact  to  your  office,  and  on 
April  23^  1888,  your  office  finally  rejected  the  State's  claim,  and  directed 
the  local  officers  to  notify  the  parties  in  interest.  It  does  not  apj)ear 
that  notice  was  given  to  Gleason. 

On  January  9, 1892,  Smith  filed  a  contest  against  said  entry,  charg- 
ing failure  to  comply  with  the  law  in  the  matter  of  cultivation  and 
planting. 

A  bearing  was  had,  and  the  local  officers  sustained  the  contest.  Glea- 
son appealed.  Your  office  affirmed  the  judgment  of  the  register  and 
receiver,  and  Gleason  appeals  to  the  Department. 

Gleason  does  not  deny  that  he  has  not  complied  with  the  timber  cul- 
ture law,  but  offers  as  a  reason  for  his  non-compliance  with  the  law, 
that  until  after  notice  of  the  termination  of  the  State's  claim,  he  did 
no  regard  himself  as  required  to  comply  with  the  requirements  of  the 
timber  culture  law.  Your  office  very  properly  held  that  such  position 
could  not  be  sustained. 

If,  pending  a  final  decision  in  a  contest,  on  whatever  ground  or 
charge,  the  entryman,  whose  claim  is  attacked,  is  required  to  continue 
to  comply  with  the  law,  (Byrne  t?.  Dorward,  5  L.  D.,  104),  how  much 
stronger  reason  is  there  that  an  entryman  on  lands  claimed  as  swamp 
lands,  should  be  required  to  comply  with  the  law  governing  his  entry, 
pending  the  right  of  the  State  to  apply  for  a  hearing  to  prove  the 
swampy  character  of  the  land.  The  entryman  makes  his  entry  at  his 
peril,  and  if  it  should  be  on  lands  belonging  to  the  State,  it  would  be 
no  one's  fault  but  his  own.  There  is  no  analogy  to  the  ca«e  of  Mallet 
V.  Johnston  (14  L.  D.,  658).  Gleason  was  not  a  contestant  claiming  a 
preference  right.  He  had  already  made  his  entry  under  the  circular 
of  December  13, 1886. 
The  judgment  of  your  office  is  affirmed. 
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RAILROAD   l4ANI>S-8ECTION  8,  ACT  OF  SEPTEMBER  89«  1880. 

SHAFEB  V.  BUTLEB. 

The  right  of  pnTcha«e  ander  section  3,  act  of  September  29, 1890,  accorded  to  personfl 
in  "  possession  ",  is  limited  to  those  holding  under  deed,  written  contract  with 
or  license  from  the  railroad  company. 

The  right  of  parchase  conferred  by  said  section  upon  persons  who  have  settled  on 
said  lands  with  intent  to  secnre  title  through  the  company,  can  not  be  exercised 
by  one  who,  prior  to  the  passage  of  said  act,  had  not  established  his  residence 
on  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  OeneraJ  Land  Office^  Decern- 
(J.  I.  H.)  ber  11,  1894.  (F.  W.  C.) 

I  have  considered  the  api>eal  by  J.  M.  Butler  from  your  office  decision 
of  June  5, 1893,  holding  his  homestead  entry  covering  the  SE^.,  See.  17, 
T.  3  N.,  R.  33  E.,  La  Grande,  Oregon,  subject  to  the  right  of  purchase 
in  E.  B.  Shafer,  under  the  provisions  of  section  three  of  the  act  of  Sep- 
tember 29, 1890  (26  Stat.,  496). 

The  land  in  question  is  a  portion  of  that  appertaining  to  the  uncon- 
structed  part  of  the  Northern  Pacific  railroad,  the  grant  to  aid  in  the 
construction  of  which  was  forfeited  and  restored  to  the  public  domain 
by  the  act  of  September  29, 1890  {sup^-a). 

On  July  14, 1891,  Lucy  Shafer,  wife  of  the  present  contestant,  filed 
notice  of  her  intention  to  purchase  this  land  under  the  3rd  nection  of 
the  act  of  forfeiture. 

On  January  22, 1892,  Butler  made  homestead  entry  of  the  land,  and 
on  February  13th  following,  E.  B.  Shafer  filed  a  contest  against  said 
entry  alleging  that  he  settled  upon  said  land  on  June  2,  1890.  with 
intention  of  purchasing  the  same  of  the  company;  that  he  had  valu- 
able improvements  thereon  and  was  entitled  to  purchase  under  the 
third  section  of  the  act  of  forfeiture,  and  asked  that  a  hearing  be 
ordered  at  which  he  might  establish  his  right  of  purchase  to  the  end 
that  Butler's  entry  be  canceled  and  he  be  permitted  to  make  purchase. 

Upon  said  contest  hearing  was  ordered,  the  testimony  being  taken 
under  rule  35  of  practice. 

Both  parties  appeared  at  the  time  set  before  the  commissioner  to 
take  the  testimony,  and  after  contestant  had  been  sworn  and  began 
his  testimony,  Butler  moved  the  dismissal  of  the  contest  because  the 
facts  stated  in  the  affidavit  are  insufficient  upon  which  to  base  a 
contest. 

This  motion  was  disregarded  by  the  local  officers  and  found  to  have 
been  filed  too  late  by  your  office  decision. 

The  argument  of  the  case  shows  that  the  motion  relied  upon  the 
ground  that  the  affidavit  of  contest  did  not  state  that  the  contestant 
had  applied  to  purchase  the  land. 

It  is  shown  that  the  contestant  had,  however,  applied  to  purchase 
before  instituting  this  contest. 
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This  fact  I  do  not  deem  material,  however,  for  the  reason  that  Bat- 
ter's entry  was  a  segregation  of  the  land  and  no  other  entry  could  be 
allowed  until  the  same  was  canceled. 

Accepting  the  motion  as  filed  in  time,  I  must  dismiss  the  same  as 
the  affidavit  alleged  sufficient  upon  which  to  order  the  hearing. 

The  testimony  shows  that  this  land  was  first  claimed  by  Blnford 
Stanton  for  about  eight  years,  during  which  time  he  occupied  the 
same  and  made  valuable  improvements  thereon.  How  he  held  the 
land,  whether  under  contract  or  license  from  the  company,  or  intend- 
ing to  acquire  title  from  the  United  States  does  not  appear. 

He  sold  to  J.  M.  Elgin,  who  in  turn  sold  to  L.  D.  Shafer,  the  brother 
of  contestant. 

L.  D.  Shafer  came  into  possession  of  the  land  in  1888  and  held  the 
same  until  the  latter  part  of  May,  1890,  when  he  sold  to  contestant  for 
$3,000. 

Contestant  was  then  living  upon  a  homestead  upon  which  he  made 
proof  in  1891. 

In  the  purchase  of  this  land  he  used  some  money  belonging  to  his 
wife,  and  the  transfer,  which  was  a  quit  claim  deed,  was  made  in  her 
favor. 

The  greater  portion  of  the  discussion  of  the  case  is  confined  to  the 
question  as  to  whether  she  or  her  husband  was  legally  entitled  to  pos- 
session under  the  deed,  but  with  the  view  I  take  of  the  case,  this  ques- 
tion is  Immaterial. 

xVdmittiug  that  contestant  was  in  possession  under  said  deed,  yet  as 
it  is  not  shown  that  he,  or  those  before  him  in  possession,  held  the  land 
under  deed,  written  contract  with,  or  license  from  the  company,  such 
possession  does  not  entitle  him  to  purchase  the  land  under  section  three 
of  the  act  of  forfeiture. 

He  claims  the  right  of  purchase  as  one  who  had  settled  said  tract 
with  a  bona  fide  intention  to  secure  title  through  purchase  of  the  com- 
pany, but  the  record  fails  to  sustain  such  claim. 

It  is  unnecessary  to  inquire  whether  his  purchase  of  the  improve- 
ments upon  this  land^  made  at  the  time  alleged,  can  be  held  to  have 
been  made  in  good  faith  with  the  intention  of  looking  to  the  company 
for  title,  for  the  reason  that  it  is  shown  that  he  had  not  established  his 
residence  upon  the  land  prior  to  the  passage  of  the  act  of  forfeiture, 
but  was  at  that  time  living  upon  other  lands  held  under  the  homestead 
laws,  for  which  he  completed  title  in  1891. 

Se  is,  therefore,  not  qualified  to  purchase  as  one  who  had  settled 
said  tract  with  a  bona  fide  intent  to  secure  title  of  the  company,  under 
the  provisions  of  section  three,  of  the  act  of  forfeiture,  and  I  must, 
therefore,  reverse  your  office  decision  and  direct  that  the  contest  be 
dismissed.  See  James  C.  Daly  (17  L.  D.,  498)5  Same,  on  review  (18  L. 
D.,  571). 
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I»RACT1CB— SECONI>   CONTEST. 

King  et  al.  r.  Gunnels. 

A  second  contestant  can  not  qaestion  collaterally  the  sufficiency  of  the  evidence 
upon  which  a  jndgment  of  cancellation  was  rendered  in  a  prior  contest  against 
the  same  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
(J.  L  H.)  her  11,  1894.  (C.  W.  P.) 

This  controversy  involves  the  SW.  i  of  Sec.  4,  T.  15  N.,  R.  6  E., 
Guthrie  Jantl  oflBce,  Oklahoma  Territory. 

The  record  sliows  the  following  facts :  John  Gnnnels  made  homest-ead 
entry  of  said  land  October  13, 1891.  On  November  16, 1891,  Wm.  A. 
Bowman  initiated  contest  against  said  entry.  The  CAse  was  set  for 
hearing.    Contestant  failed  to  appear,  and  no  action  was  then  taken. 

On  June  IG,  1892,  James  M.  King  filed  affidavit  of  contest  against  the 
same  entry,  alleging  abandonment  by  both  Bowman  and  Gnnnels. 
After  due  notice,  a  hearing  was  had.  Bowman  and  Gunnels  made 
default.  Testimony  on  behalf  of  King  was  submitted.^  The  local 
officers  dismissed  Bowman's  contest,  and  recommended  the  cancella- 
tion of  Gunnel's  entry. 

July  2, 1892,  pending  the  contest  of  King,  James  Montgomery  initi- 
ated a  contest  against  said  entry,  alleging  abandonment.  The  contest 
of  Montgomery  was  inadvertently  set  for  hearing  for  October  17, 1892, 
when  the  attorneys  for  King  filed  a  motion  to  suspend  action  on  said 
contest  of  Montgomery  until  King's  contest  was  finally  adjudicated. 

On  December  15, 1892,  the  attorney  for  Montgomery  filed  a  motion 
that  his  contest  be  considered  the  first  contest.  This  motion  was  over- 
ruled, and  the  affidavit  of  contest  of  Montgomery  held  to  be  the  second 
contest.    Montgomery  appealed  to  your  office. 

Moiitgomei  y's  contention  was  that  the  contest  of  King,  filed  June  16, 
1892,  was  premature,  in  that  he  can  show  that  the  entryman  liad  not 
abandoned  his  entry  six  months,  at  the  time  King  filed  his  affidavit  of 
contest,  etc. 

Your  office  overruled  this  motion  of  Montgomery,  who  now  appeals 
to  the  Department. 

In  the  case  of  Campbell  against  Middleton  (7  L.  D.,  400),  it  is  held 
that  a  second  contestant  cannot  question  collaterally  the  sufficiency  of 
the  evidence  upon  which  a  judgment  of  cancellation  was  rendered  in  a 
prior  contest  against  the  same  entry. 

The  decision  of  your  office  is  accordingly  affirmed. 
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REHERVATION-PREFBRRED  RIGHT   OF  CONTESTANT. 

Jefferson  E.  Davis. 

WliatoYer  preferred  right  a  conteetant  may  have,  on  the  cancellation  of  the  entry 
under  Attack,  is  defeated  by  an  intervening  proclamation,  by  the  President 
declaring  the  establishment  of  a  forest  reservation  that  includes  the  land 
embraced  within  the  contested  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern" 
(J.  1.  H.)  ber  11, 1894.  (A..E.) 

This  is  an  appeal  from  your  office  decision  of  June  24, 1893,  rejecting 
the  application  of  Jefiferson  E.  Davis,  made  May  13, 1803,  to  purchase 
the  W.  i  of  the  SE.  i,  the  E.  i  of  the  SW.  J,  Sec.  30,  T.  0  S.,  E.  25  E., 
Stockton,  California,  under  the  provisions  of  the  timber  and  stone  act. 

The  application  of  Davis  was  rejected  by  the  local  office,  because 
**the  land  is  shown  by  our  records  to  be  a  part  of  the  *  Sierra  Forest 
Reserve,^  as  defined  by  the  proclamation  of  the  President,  transmitted 
to  this  office  by  the  Honorable  Commissioner's  letter  ^P'  of  March  21, 
1893.  From  this  rejection  Davis  appealed,  claiming  that  he  had  a 
preference  right  of  entry  of  said  land  because  he  was  a  successful  con- 
testant of  one  Bacon,  whose  entry  was  held  for  cancellation  by  depart- 
mental decision  of  March  13, 1893,  and  his  rights  were  preserved  by  the 
President's  proclamation  making  said  forest  reserve. 

On  June  24, 1893,  your  office  affirmed  the  local  office,  because  the 
lands  applied  for  were  withdrawn  on  March  14, 1892,  for  a  forest  reser- 
vation, and  .established  as  such  reservation  by  the  President's  procla 
mation  on  February  14, 1893;  and  further  because  Davis  could  not 
claim  any  right  to  make  said  purchase  by  reason  of  having  success- 
fully protested  the  acceptance  of  the  final  proof  of  said  Bacon,  whose 
entry  was  canceled.    From  this  Davis  appealed  to  this  Department. 

The  land  applied  for  was  included  within  the  reservation  referred  to, 
and  said  reservation  took  the  same  beyond  the  operation  of  the  land 
laws,  and  being  by  authority  of  law  and  not  containing  a  provision 
excepting  the  rights  of  successful  contestants  from  the  force  and  effect 
of  the  reservation,  it  destroyed  any  privilege  which  the  applicant  might 
otherwise  have  had,  had  said  reservation  not  been  made. 

Your  office  decision  is  therefore  affirmed. 
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WAGON  ROAD  GRANT— FINAL  PROOF— 8PBCIAL  NOTICE. 

California  and  Oregon  Land  Co.  v.  Merrill. 

A  Bettlement  claim  existing  at  date  of  withdrawal  excepts  the  land  covered  thereby 

from  the  operation  of  a  wagon-road  grant. 
A  wagon  road  company  is  not  entitled  to  special  notice  of  a  settler^s  intention  te 

submit  final  proof^  if  it  has  no  specific  claim  of  record  for  the  land  claimed  by 

the  settler. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offloe^  Deoem- 
(J.  I.  H.)  ber  11,  1894.  (J!  I.  P.) 

The  tracts  included  in  this  controversy  are  the  E.  ^  of  the  S£.  \  and 
the  SW.  J  of  the  SB.  \  of  Sec.  27,  T.  30  S.,  R.  42  E.,  Lake  View,  Oregon, 
land  district,  and  are  within  the  primary  granted  limits  of  the  grant 
of  July  6, 1864,  to  the  Oregon  Central  Military  Wagon  Boad  Gomittny 
(13  Stat.,  355).  Your  office  decision  states  that  said  company's  maps 
of  definite  location  were  filed  February  28, 1870,  withdrawal  on  which 
was  made  May  2, 1876.  The  township  plat  was  filed  March  29, 1883, 
and  on  July  17, 1883,  James  P.  Merrill  filed  his  pre-emption  declaratory 
statement  for  the  tracts  described,  with  others,  alleging  settlement 
thereon  July  3, 1869. 

After  due  notice  thereof,  by  posting  and  publication,  Merrill  made 
final  proof  before  the  local  office  November  12, 1883,  and  final  certificate 
No.  288  was  issued  to  him  December  13, 1883. 

Your  office  held  that  Merrill's  settlement  on  the  land  in  1805,  and 
his  continuous  residence  thereon  from  that  date,  excepted  the  tracts 
involved  from  the  operation  of  said  grant,  because  in  existence  at  the 
time  said  grant  went  into  effect. 

The  California  and  Oregon  Land  Company,  successors  to  the  Oregon 
Central  Military  Wagon  Boad  Company,  appealed  from  that  decision 
to  this  Department,  alleging  as  errors  therein  in  substance  that  the 
laud  company  was  entitled  to  special  notice  in  Merrill's  notice  of  final 
proof,  and  that  there  is  a  variance  between  the  date  of  settlement 
alleged  in  his  declaratory  statement  and  thait  shown  in  his  final  proof, 
the  former  being  July  3,  1869,  while  the  latter  shows  it  to  be  in  July, 
1865.  Also  that  Merrill  abandoned  his  rights  under  his  alleged 
settlement  by  not  filing  his  declaratory  statement  until  eight  years 
thereafter,  and  further  that  the  dates  of  withdrawal  on  said  grant 
were  made  August  12, 1865,  and  May  18,  1870,  instead  of  May  2, 1876 
and  that  the  grant  was  operative  from  its  date. 

The  records  of  your  office  show  that  the  dates  of  withdrawal  on  said 
grant  are  as  stated  by  the  appellant,  namely :  August  2,  1865,  and 
May  18,  1870,  and  that  the  statement  in  your  office  decision,  with 
reference  thereto,  is  erroneous.  This  fact,  however,  does  not  affect  the 
merits  of  Merrill's  claim,  as  his  final  proof  shows  settlement  on  the 
tract  in  question  to  have  been  made  in  July,  1865,  which  is  anterior  to 
the  date  of  the  first  withdrawal,  and  under  the  settled  rulings  of  this 
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Department  in  sach  cases,  would  operate  to  except  said  tract  from  the 
operation  of  said  grant. 

The  contention  that  Merrill  abandoned  his  rights  under  his  alleged 
settlement  by  not  filing  his  declaratory  statement  until  eight  years 
thereafter  is  without  merit.  It  is  true  that  rights  based  on  settlement 
must  be  asserted  within  the  statutory  period  to  be  effective  as  against 
an  intervening  entry  of  another;  but  appellant  is  not  in  the  position  of 
an  interveniug  entrymau;  its  rights,  if  it  has  any,  are  under  its  grant 
and  the  withdrawal  of  August  2, 1865. 

If  Merrill's  settlement  excepted  said  tract  from  the  operation  of  said 
grant  and  withdrawal,  even  his  subsequent  abandonment  of  the  tract 
would  not  benefit  appellant,  as  the  effect  of  that  would  be  to  restore 
the  tract  to  the  public  domain,  free  from  any  claim  of  appellant. 

The  real  point  in  controversy  here  is  that  appellant  was  entitled  to 
8X>ecial  notice  when  Merrill  made  final  proof,  and  that  he  cannot  be  heard 
to  show  a  different  date  of  settlement  from  that  alleged  in  his  declara- 
tory-statement. The  rule  of  this  Department  with  reference  to  special 
notice  in  cases  of  final  proof  is  in  substance  that  when  final  proof  is 
made,  all  persons  who  have  an  adverse  claim  of  record  to  the  specific 
tract  involved  are  entitled  to  special  notice.  (See  Instructions,  3  L.  D. 
112;  Reno  v.  Cole,  15  L.  p.,  174.) 

In  the  case  of  Central  Pacific  Bailroad  Company  v,  Geary  (7  L.  D., 
at  bottom  of  p.  150),  the  rule  as  above  stated  is  emphasized.  The 
railroad  company  claimed  that  by  reason  of  its  application  to  select 
said  lands  it  should  have  been  specially  cited  to  appear  and  contest 
Geary's  right  to  the  land.  The  language  of  the  decision  on  that  point 
was  as  follows — 

I  cannot  concur  with  yonr  office  in  the  conclusion  that  the  company  has  waived  its 
claim  to  the  land.  It  had  filled  a  formal  protest  against  the  allowance  of  any  entry 
therefor  and  it  had  selected  this  land  as  indemnity.  This  selection  by  the  company 
constituted  it  an  adverse  claimant  of  record,  and  as  such  adverse  claimant  of  record 
it  should  have  been  specially  notified  of  the  intention  of  Geary  to  submit  final  proof* 

It  will  be  observed  that  being  an  adverse  claimant  of  record  is  the  test 
of  the  right  to  be  specially  notified. 

Again,  in  the  case  of  the  Oregon  Central  Military  Wagon  Road  Com- 
pany V.  Canter,  on  review  (13  L.  D.,  174),  this  same  principle  was  con- 
sidered. In  that  case  the  Department  held  adversely  to  the  contention 
of  the  appellant  here.  It  held  tliat  the  wagon  road  company  had  no 
claim  of  record  for  said  tract  other  than  the  grant  as  shown  by  the  defi- 
nite location  of  its  road,  and  that  Canter's  published  notice  of  intention 
to  make  final  proof  was  an  invitation  to  every  one,  with  or  without 
interest,  to  come  in  and  contest  claimant's  right  to  the  land,  citing 
Manderfield  and  O'Connor  v.  McKinsey  (2  L.  D.  580).  The  Department 
then  went  on  to  say: 

The  company  certainly  cannot  rightfnlly  claim  any  greater  privilege  than  settlers, 
and  the  latter,  unless  they  have  filed  applications  for  the  specific  tracts  mentioned 
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iu  the  pHblished  notices,  are  not  entitled  to  special  notice  of  the  intention  of  the 
claimant  to  make  final  proof. 

In  other  words,  the  Department  held  that  the  claim  of  the  wagon 
road  company  to  the  tract  there  involved,  by  reason  of  its  grant  and 
definite  location  (which  was  a  blanket  claim  to  a]l  the  land  within  the 
limits  of  said  grant),  did  not  constitute  a  specific  claim  of  record  to  said 
tract,  and  hence  the  wagon  road  company  was  not  entitled  to  special 
notice. 

The  case  of  Reno  r.  Cole  (15  L.  D.,  174),  would,  perhaps,  on  casual 
reading,  appear  to  conflict  with  the  well  established  rule  above  stated. 
But  a  careful  examination  of  that  case  will  show  that  there  is  no  con- 
flict. Cole  was  a  remote  grantee  of  the  railroad  company  for  a  tract 
that  had  been  excepted  from  the  operation  of  the  grant  to  said  company. 
Eeno  had  made  homestead  entry  for  the  same  tract,  and  hence  was  an 
adverse  claimant  of  record  under  the  rule  as  above  stated.  Cole  gave 
notice  of  his  intention  to  purchase  under  section  five  of  the  act  of 
March  3, 1887  (24  Stat.,  556).  It  would  seem  that  Eeno's  name  was 
mentioned  in  the  published  notice,  but  that  he  received  no  actual 
notice  of  Cole's  intention  to  purchase.  Thereupon  the  Department 
held— 

While  sach  notification  to  an  adyerse  claimant  need  not  be  a  peraonal  notice  as 
required  on  resident  defendants  in  contest  oases^  yet  it  shonld  be  actual  notice, 
either  personal  or  by  registered  letter  (or  unregistered  letter  the  receipt  of  irhich  is 
shown  or  acknowledged).  I  do  not  think  that  personally  mentioning  the  other 
claimants  in  the  published  notice,  as  iu  this  case,  is  a  sufficient  compliance  with  the 
rule  requiring  them  to  be  specially  notified. 

The  effect  of  that  decision  is  that  where  constructive  notice  to 
adverse  claimants  of  record,  under  the  rule  stated,  had  theretofore 
been  deemed  sufficient,  actual  notice,  by  one  of  the  modes  indicated, 
is  now  required. 

In  the  recent  case  of  Andrew  Davia  (18  L.  D.,  525),  it  was  held  that 
specially  mentioning  the  name  of  an  adverse  claimant  in  the  pubhshed 
notice  is  not  sufficient,  following  Reno  r.  Cole,  supra. 

The  doctrine  announced  in  Beno  v.  Cole  and  the  cases  following  it 
does  not  conflict  with  the  cases  herein  above  mentioned,  nor  change 
the  rule  therein  declared,  that  adverse  claimants  of  record  shall  be 
specially  notified.    It  simply  changes  the  mode  of  executing  that  rule. 

The  facts  in  the  Canter  case,  aupra^  are  identical  with  those  here. 
I i  appellant  company  was  not  an  adverse  claimant  of  record  in  that 
case,  it  is  not  such  in  the  case  at  bar. 

For  the  reasons  stated,  your  said  office  decision  is  affirmed^  and  the 
papers  transmitted  by  your  office  letter  "F"  of  June  14,  1893,  are 
herewith  returned. 

Other  errors  were  alleged  and  considered,  but  those  stated  were  Ihe 
vital  ones. 
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TIMBER  CULTITllK  CONTEST— ARID   LAND. 

•Andrews  v.  Young. 

A  timber  caltnre  entry  of  arid  land  is  made  at  the  risk  of  the  entryman,  and  his 
failure  to  show  dne  compliance  with  law  will  not  be  excused  on  the  ground  that 
irrigation  of  the  land  was  not  practicable. 

Secretary  Smith  to  the  Commiftsioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  11, 1894.  (C.  W.  P.) 

On  January  15,  1887,  John  Young  made  timber  culture  entry.  No. 
867,  of  the  SE.  J  of  Sec.  23,  T.  3  K,  R.  2  W.,  Boise  City  land  district, 
Idaho. 

On  November  29,  1890,  De  Forest  II.  Andrews  filed  an  affidavit  of 
contest  against  said  entry,  alleging: 

That  the  land  embraced  in  said  entry  Is  arid  land,  and  will  not  produce  an  agri- 
cultural crop  without  irrigation,  or  a  proper  distribntion  of  water  tliereou,  all  of 
which  the  claimant,  John  Young,  knew  at  the  date  of  his  entry,  and  now  knows. 
That  during  the  first  year  of  said  entry,  the  claimant  failed  to  break  or  plow  five 
acres,  as  required  by  law.  That  during  the  second  year  of  said  en  try ,  and  to  date, 
the  claimant,  John  Young,  failed  to  break  or  plow  five  acres,  required  by  law,  and 
also  that  during  the  second  year  of  said  entry,  and  to  date,  the  claimant  failc  I  to 
cultivate  five  acres  to  crop,  or  otherwise.  That  during  the  third  year  of  said  entry, 
and  to  date,  the  claimant  has  failed  to  properly  cultivate  any  trees,  seeds  or  cut- 
tings, planted  by  conducting  water  thereon,  or  otherwise,  and  that  the  above  facts 
fail  to  show  the  good  intention  of  said  claimant. 

A  hearii  g  Avas  had  before  the  local  officers,  who  recommended  that 
the  entry  be  cancelled.  Young  appealed.  Your  office  affirmed  the 
judgment  of  the  register  and  receiver. 

A  motion  for  a  new  trial  was  granted,  and  a  new  trial  had  before  the 
local  officers.  The  register  recommended  the  cancellation  of  the  entry j 
the  receiver  dissented. 

On  appeal,  your  office  dismissed  the  contest. 

These  are  the  facts:  It  is  admitted  by  Young  that  the  land  in  dis- 
pute was  arid  land  at  the  time  of  his  entry,  that  timber  could  not  be 
grown  upon  it,  nor  an  agricultural  crop  raised,  without  irrigation. 
This  was  known  to  Young  when  he  made  his  timber  culture  entry. 

The  first  year  Young  did  nothing  on  the  land.  At  the  close  of  the 
second  year,  though  well  aware  that  all  money  and  labor  expended 
upon  the  land  would  be  of  no  avail  without  irrigation,  Young  plowed 
nearly  nine  acres.  The  third  year  he  had  some  fencing  done,  and  some 
wheat  sowed,  and  he  planted  some  locust  seed  and  cuttings. 

On  his  examination  at  the  first  hearing,  when  asked,  ^^Did  the  seed 
and  cuttings  grow?",  he  replied,  'I  think  not."    "Why  did  they  not 
grow  t "    "  Because  they  had  no  water."    "  Why  did  you  not  irri  <rato  ?" 
"Because  I  could  not  get  water.    It  would  cost  $200,000  to  build  a 
ditch  there." 

It  also  appears  from  the  evidence,  that  in  the  year  1889,  there  had 
been  constructed  an  irrigating  canal  within  35  miles  of  Young's  tract, 
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and  in  December  of  that  year,  he  joined  with  some  of  the  neighboi-a  in 
an  agreement  to  take  water  from  it,  when  completed.  There  was  a 
verbal  promise  given  that  water  should  be  delivered  during  the  sum- 
mer  of  1890. 

At  the  second  hearing,  there  was  put  in  evidence  a  paper,  purporting 
to  be  a  water  right  certificate,  in  these  words: 

For,  and  in  consideration  of  the  sum  of  one  dollar,  and  other  valoable  considera- 
1i oily  the  receipt  of  which  is  hereby  acknowledged,  The  Central  Canal  and  Land 
<  ompany  hereby  certifies  that  there  is  due  and  payable  to  John  Yoiing,  or  hia 
assigns,  one  water  right,  representing  one  cubic  foot  of  water  per  second  of  time. 
.  The  Central  Canal  and  Land  Company,  upon  the  surrender  of  this  certifi- 
cate   promise  and  agree  to  execute  good  and  sufficient  deed. 

This  paper  is  dated  on  the  4th  of  January,  1890,  and  recorded  in  the 
records  of  Ada  county,  Idaho,  on  the  16th  of  October,  1891.  ^o  men- 
tion was  miule  of  it  by  Young  in  his  examination  at  the  first  hearing. 
It  was  also  in  evidence  at  the  second  hearing,  that  the  canal  was  com- 
]>leted  to  the  land  in  dispute,  in  the  month  of  May,  1891. 

Upon  consideration  of  the  whole  testimony,  I  think  it  is  quite  clear 
that  Young  made  his  timber  culture  entry  as  a  speculation,  based  upon 
the  expectation  of  an  enhanced  value  of  the  land,  when  an  irrigating 
canal  should  be  constructed,  from  which  water  could  be  procured. 

The  idea  that  what  he  did  upon  the  land  during  the  three  years  prior 

to  the  initiation  of  the  contest,  is  evidence  of  good  faith,  when  he  knew, 

and  admits  that  he  knew,  the  work  would  be  thrown  away  upon  this 

arid  land,  which  would  produce  nothing  without  irrigation,  is  prepos* 
terous. 

In  Sampson  v.  Lawrence  (8  L.  D.,  511)  it  is  said,  "  The  natural  unfit- 
ness of  the  land  for  the  growth  of  timber,  cannot  be  accepted  as  an 
excuse,  it  appearing  that  she  (the  entryman)  was  cognizant  of  the 
character  of  the  land  at  the  time  of  her  entry";  and,  in  Chapman  v. 
Zweck  (1  L.  D.,  123),  "A  party  taking  up  land  in  the  arid  country, 
without  the  means  of  complying  with  the  stringent  provisions  of  the 
law,  does  so  at  his  own  risk  " ;  and,  in  Cummings  v.  Budy  (16  L.  D.,  115), 
<'  The  land  selected  is  naturally  unfitted  for  the  growth  of  timber,  and 
its  arid  charactei  must  have  been  known  to  the  entryman  when  he 
made  the  selection.  As  he  made  no  efibrt  to  reclaim  the  land  by  irri- 
gation, or  in  any  way  fit  it  for  the  cultivation  and  growth  of  timber, 
he  has  not  complied  with  the  law." 

Ir.  the  recent  case  of  Taylor  t?.  Jordan  (18  L.  D.,  471)  it  is  held,  that 
failure  to  comply  with  the  letter  of  the  timber  culture  law  may  be 
excused,  if  there  is  a  reasonable  compliance  with  the  law,  and  good 
faith  is  manifest. 

In  the  case  at  bar,  I  find  neither  a  reasonable  compliance  with  the 
law,  nor  good  faith. 

The  judgment  of  your  office  is  reversed,  and  Young's  entry  will  bo 
cancelled. 
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DESEBT  IJ^.N1>  ETTTRT— ACT  OF  MARCH  8,  1891. 

Samuel  W.  Staveb. 

By  the  amendatory  act  of  March  S,  1891,  the  right  to  make  defiert  land  entry  is 
restricted  to  resident  citizens  of  the  State  or  Territory  in  which  the  land  sought 
to  be  entered  is  situated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  ber  11^  1894.  (W.  M.  B.) 

I  have  considered  the  case  of  the  United  States  v.  Samuel  W.  Staver, 
involving  desert  land  entry  for  the  N.  J  of  the  NE.  |  and  the  N.  i  of 
the  NW.  i  of  Sec.  29,  and  the  S.  i  of  the  SW.  J  and  the  S.  J  of  the 
SE.  i  of  Sec.  20,  all  in  T.  4  N.,  E.  39  E.,  Blackfoot,  Idaho,  land  district 

The  record  shows  that  Staver,  on  September  12,  1890,  filed  affidavit 
of  contest  against  the  timber  culture  entry  made  by  James  Chapman 
for  the  lands  in  said  section  29,  and  that  made  by  William  Blackburn 
for  lands  in  said  section  20,  and  that  he  secured  the  cancellation  of 
both  entries,  and  on  April  18, 1891,  made  desert  land  entry  for  said 
land,  making  final  proof  June  2,  1891. 

It  appears  that  at  date  of  entry  and  final  proof  Stiver  was  a  resident 
of  Portland,  Oregon,  and  that  on  November  24, 1891,  the  local  of&ce 
was  instructed  by  your  office  to  require  claimant  to  show  cause  why 
his  entry  should  not  be  canceled  for  non-conformity  with  provisions 
of  the  act  of  March  3,1891(26  Stat.,  1095),  restricting  the  right  to 
make  desert  land  entries  to  resident  citizens  of  the  State  or  Territory  in 
which  the  land  sought  to  be  entered  is  located. 

The  record  further  shows  that  the  register,  on  February  6, 1892, 
transmitted  Staver's  affidavit,  corroborated  by  the  deputy  clerk  of  the 
fifth  judicial  district  of  Idaho,  going  to  show  that  at  the  time  of  filing 
affidavit  of  contest  against  the  timber  culture  entries  he  made  applica- 
tion for  desert  land  entry  before  the  clerk  referred  to,  on  September 
12,  1890. 

The  papers  show  also  that  Staver  has  spent  over  $2,000  in  the  Way  of 
improvements  and  irrigation  of  this  land.  The  entry  seems  to  have 
been  made  in  good  faith,  and  it  also  ap]>ears  that  the  passage  of  the 
act  of  March  3, 1891,  supra^  was  not  known  to  the  register  or  to  Staver 
at  the  time  of  making  entry  and  final  proof,  and  under  the  circum. 
stances  as  stated  by  you  that  it  is  a  hardship  on  claimant  to  lose  the 
land,  yet  there  can  be  no  doubt  of  the  illegality  of  the  entry,  for  which 
reason  your  office  decision  holding  the*  same  for  cancellation  is  hereby 
affirmed. 
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CONSTRUCTION  OF  STATUTES— CONFIRMATION. 

Snow  v.  Northey  et  al. 

QaeHtions  relatiye  to  the  constitutionality  of  statutes  cannot  be  considered  by  the 

Department  in  the  administration  of  the  law. 
The  official  acts  of  the  local  office  in  issuing  a  final  certificate  are  subject  to  snper- 

vlsion  by  the  General  Land  Office  and  the  Department. 
An  entry  may  be  confirmed,  under  section  7,  act  of  March  3,  1891,  as  to  a  specific 

tract  embraced  within  the  purchase  of  a  transferee,  though  the  entry  as  an 

entirety  is  not  within  the  confirmatory  operation  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern' 
(J.  I.  H.)  her  13, 1891.  (G.  C.  R.) 

The  case  of  Snow  v.  Northey  et  aU,  involving  the  B.  J  of  the  SE.  J, 
Sec.  22,  and  the  W.  J  of  the  BW.  J  of  Sec.  23,  T.  16  S.,  E.  6  W.,  Hunts- 
ville,  Alabama,  was  before  the  Department  December  17,  1891,  on  the 
appeal  of  Northey  and  Dammett  as  transferees,  from  the  action  of  yoor 
office  denying  them  a  hearing.  The  Department  dismissed  their  appeal, 
acKl  returned  the  case  to  your  ofilice  for  adjudication/  at  the  same  time 
calling  the  attention  of  your  office  to  the  allegation  that  one-half  the 
land  involved  in  the  entry  was  transferred  to  Northey  prior  to  March 
1,  1888,  and  directing  notice  to  section  7  of  the  act  of  March  «%  1891 
(20  Stat,  1096). 

The  case  is  again  before  the  Department  on  the  appeal  of  P.  E.  Snow 
ftom  your  oflBce  decision  of  October  29, 1892,  holding  that  Northey.  a» 
transferee  of  the  entryman,  is  entitled  to  patent  for  one-half  the  land* 
under  the  provisions  of  the  act  of  1891  (supra). 

The  facts  are  as  follows: 

One  Richard  P.  Doney  made  entry  of  the  land  on  February  23, 18S7, 
and  on  December  12,  following,  he  submitted  commutation  proof,  and 
final  certificate  issued  December  21, 1887. 

On  November  23, 1888,  P.  E.  Snow  filed  his  affidavit  of  contest  against 
the  entry;  his  affidavit  was  amended  March  29, 1889,  and  hearing  had 
June  7,  thereafter.  The  entryman  made  default,  but  B.  T.  Dnmmett 
appeared  in  person  and  V.  L.  Northey  by  counsel,  each  claiming  to  be 
innocent  purchasers  of  the  land  under  warranty  deeds.  The  evidence 
was  taken,  and  the  local  officers  found  that  the  entryman  had  "utterly 
failed  to  comply  with  the  law,^  and  recommended  the  entry  for  canc-el- 
lation. 

Northey  and  Dummett  applied  to  the  local  officers  for  a  new  hearing* 
Their  application  was  transmitted  to  your  office,  where,  on  August  I'T, 
1890,  the  same  was  denied.  On  appeal,  the  Department  dismissed  the 
appeal,  but,  as  above  seen,  directed  the  attention  of  your  office  to  the 
confirmatory  provisions  of  the  act  of  1891  (supra). 

It  appearing  that  the  entryman  (Doney)  had  sold  the  W«  ^  of  the 
SW.  J  of  Sec.  23  (one-half  the  land),  by  warranty  deed,  to  V.  L.  Northey, 
on  January  3, 1888,  for  the  sum  of  $250,  and  that  final  certificate  issued 
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on  December  21, 1887,  your  office  held  that  the  entry  was  confirmed  as 
to  that  part  of  the  land,  in  the  absence  of  any  charge  of  fraud,  or 
proof  that  the  land  had  been  reconveyed  to  the  entryman. 

The  evidence  showing  that  the  entryman  had  failed  to  comply  with 
the  law  as  to  residence,  improyements,  etc.,  and  that  the  E.J  of  the 
SE.^  of  Sec.  22  (one  half  the  land)  was  not  sold  to  Dummett  until  July 
24, 1888,  your  office  directed  the  cancellation  of  the  entry  as  to  that  part 
of  the  land. 

Duinmett  has  not  appealed,  but  Snow  has  appealed,  claiming  that 
his  right  as  a  contestant  had  become  ^^nchoate^  and  had  attached  to 
said  land  prior  to  March  3,  1891,  and  that  the  act  of  that  date  could 
not  affect  the  land,  provided  he  prosecuted  the  contest  to  a  successful 
termination;  that  the  act  is  an  ex  post  facto  law,  and  is  ^^utterly  illegal 
and  expressly  contrary  to  the  Constitution  of  the  United  States,  so  far 
as  the  land  involved  in  this  case  is  concerned." 

Mr.  Northey,  the  transferee,  through  his  attorney,  controverts  this 
position,  and,  while  not  assuming  to  represent  Dummett,  the  other 
transferee,  he  insists  that  the  entry  as  a  whole  should  be  passed  to 
patent,  because  final  receipt  had  been  issued,  which  '4s  equivalent  to 
a  patent,"  and  that  your  office  has  no  jurisdiction  over  the  land  after 
final  receipt  is  issued. 

The  7th  section  of  the  act  of  1891  {supra)  confirms  all  entries  made 
under  the  pre-emption,  homestead,  desert-land  or  timber-culture  laws, 
^'in  which  final  proof  and  payment  have  been  made  and  certificates 
issued,  and  to  which  there  are  no  adverse  claims  originating  prior  to 
final  entry,  and  which  had  been  sold  or  encumbered  prior  to  the  first 
day  of  March,  1888,  and  after  final  entry  to  hona  fide  purchasers  or 
encumbrancers  for  a  valuable  consideration."  And  the  fact  that  a  con- 
test had  been  brought  after  final  entry  and  before  the  passage  of  the 
act  (1891)  can  make  no  difference,  although  alleging  a  cause,  capable 
of  proof,  and  which,  in  the  absence  of  the  act,  would  have  resulted  in 
cancellation  (Kenoyer  v.  Gardner  et  aL^  13  L.  D.,  181).  If,  however,  the 
entry  be  canceled  by  a  decision  which  became  final  before  the  passage 
of  the  act,  the  entry  is  not  confirmed,  nor  does  the  act  provide  for  the 
reinstatement  of  canceled  entries  (Wiley  v.  Patterson,  13  L.  D.,  452). 

The  Department  seeks  to  execute  the  laws  as  passed  and  approved; 
the  questions  relating  to  their  constitutionality  have  no  place  in  the 
executive  branches  of  the  government,  and  can  not  therefore  be  con- 
sidered here.  Nor  is  it  necessary  to  discuss  at  length  the  question  raised 
by  the  transferee  as  to  the  legal  effect  of  a  final  certificate,  duly  issued 
by  the  local  officers  for  land  opened  to  settlement  and  entry.  It  is 
sufficient  to  say  without  multiplying  authorities  that  it  is  the  settled 
rale  of  the  Department  that  the  official  acts  of  the  register  and  receiver 
in  issuing  final  certificates  are  subject  to  supervision  by  your  office  and 
this  Department,  and  may  be  approved  or  disapproved.  (Gates  v,  Scott, 
13  L.  D.,  303).  For  if;  as  contended,  a  final  certificate,  in  all  instances, 
1801— -VOL  19 32 
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is  the  equivalent  of  a  patent,  the  act  of  1891,  specially  providing  for 
confirmation  of  entries  in  certain  cases,  would  hav^e  been  wholly 
unnecessary. 

A  purchaser  of  land  held  under  Unal  certificate  takes  an  equity  odIj, 
and  is  charged  with  notice  of  all  defects  in  the  title. 

The  act  of  1891  (supra)  did  not  of  itself  change  the  legal  effect  of  a 
final  certificate,  but  was  only  intended  to  relieve  bona  fide  encom- 
brancers  and  purchasers  where,  upon  the  faith  of  the  register's  certifi- 
cate, their  money  was  invested  in  the  land  prior  to  March  1, 1888. 
Axford  t?.  Shanks  (on  review),  13  L.  D,,  292. 

A  more  serious  question,  however,  is  involved  in  this  case. 

It  will  be  noticed  that  final  certificate  was  issued  to  the  entrymao 
December  21, 1887;  there  was  no  adverse  claim  prior  to  that  date,  but 
only  one  half  the  land  was  sold  i>rior  to  March  1,  1888 — the  other  half 
having  been  sold  July  24,  thereafter.  It  is  no  where  claimed  that 
thet  e  purchases  were  not  made  in  good  faith,  or  that  they  were  not  for 
a  valuable  consideration  without  notice  of  the  non-compliance  with  the 
law  on  the  part  of  the  entryman. 

In  the  case  of  Bradbury  v.  Dickenson  (14  L.  D.,  1),  it  was  held  that 
the  sale  of  an  undivided  interest  in  the  lands  covered  by  an  entry  prior 
to  March  1, 1888,  does  not  bring-  the  entry  within  the  confirmatory 
provisions  of  section  7  of  said  act. 

The  sale  of  an  undivided  interest  in  land  creates  a  tenancy  in  com* 
mon  between  vendor  and  vendee;  in  such  case  they  hold  by  unity  of 
I>ossession,  ^^because  (in  such  case)  none  knoweth  his  own  severalty^ 
and  therefore  they  all  occupy  promiscuously"  (Blackstone). 

The  sale  of  an  undivided  interest  in  an  entry  thus  leaves  the  entry- 
man  with  an  interest  in  the  whole  tract;  if  a  half  interest  be  thns 
conveyed,  the  grantor  and  grantee  3.re  seized  per  my  et  per  tout^  each 
having  an  ^^undivided  moiety  of  the  whole  and  not  the  whole  of  an 
undivided  moiety."  Such  an  interest  remaining  in  the  entryman,  it 
can  not  be  said  that  he  has  sold  the  entry,  for  the  part  sold  is  incapable 
of  identification,  and  one  of  the  essential  elements  authorizing  con- 
firmation is  wanting,  namely,  an  entry  soldj  and  hence  the  doctrine  in 
the  Bradbury-Dickenson  case  (ttupra).  But  when  a  final  entry  has  been 
allowed  and  a  certificate  has  issued,  in  the  absence  of  an  adverse  dainit 
and  a  distinctisubdivision  of  the  land  covered  by  the  entry,  and  duly 
described,  is  sold  after  such  entry  to  a  bona  fide  purchaser  for  value 
before  March  1,1888,  and  no  fraud  is  found  on  the  part  of  the  pur 
chaser,  the  same  reasoning  can  not  apply  in  avoidance  of  confirmation. 

Northey  purchased  the  laud  in  good  faith;  had  he  purchased  the 
whole  tract,  in  place  of  only  one-half,  the  entry  as  a  whole  would  be 
confirmed,  notwithstanding  the  failure  of  the  entryman  to  comply  with 
the  law. 

The  same  reasons  which  induced  the  passage  of  the  confirmatory 
act — namely:  the  relief  of  the  thousands  who  had  invested  their 
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money  on  the  faith  of  the  register's  certificates  that  the  law  had  been 
complied  with,  and  that  patents  should  issue  for  the  lands — apply 
with  as  much  force  to  one  who  purchases  a  distinct  part  of  the  lands 
as  to  one  who  purchases  the  whole  tract. 

I  think  for  these  rea^o  is  that  the  entry  should  be  confirmed  as  to  that 
portion  of  the  lands  (above  described)  which  the  entryman  conveyed 
to  Northey.  As  to  the  remaining  part  of  the  land,  it  having  been 
conveyed  to  Dummett  after  March  1, 1888,  the  same  should  be  canceled. 
It  is  so  ordered,  and  the  decision  appealed  from  is  affirmed. 


TIMBER  CULTTJBB   CONTEST— SECOND   CONTESTANT. 

OBANE  V.  HOWTB. 

Where  a  contest  has  been  prosecuted  to  a  final  determination  a  second  contestant^ 
will  not  be  allowed  to  attack  the  entry  on  the  same  grounds,  and  covering  the 
same  time ;  but  evidence  submitted  under  a  second  contest,  with  respect  to  the 
status  of  the  entry  at  a  period  later  than  that  covered  by  the  first  contest,  may 
be  properly  considered. 

Failure  of  a  timber  culture  entryman  to  secore  the  requisite  growth  of  trees  does  not 
warrant  cancellation  where  negligence  or  bad  faith  does  not  appear. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  11, 1894.  (P.  J.  C.) 

The  land  involved  in  this  controversy  is  the  NB.  J  of  Sec.  4,  T:  25  K, 
B.  43£.,  W.  M.,  Spokane  Falls,  Washington,  land  district. 

It  is  shown  by  the  record  that  Leonard  Howe  made  timber  culture 
entry  of  said  tract  April  1, 1884.  On  April  13, 1892,  George  T.  Crane 
filed  an  affidavit  of  contest  against  said  entry,  alleging  that  the  entry- 
man 

did  not  break  5  acres  the  first  year  as  required  by  law,  and  did  not  cultivate  said 
5  acres  the  second  year  to  crops  or  otherwise  and  did  not  tlie  third  year  plant  2,700 
trees,  tree  seeds  or  cuttings  to  the  acrenpon  said  five  acres.  That  he  did  not  break 
5  acres  of  said  land  the  second  year.  That  he  never  irrigated  said  land,  although 
irrigation  was  nee<ied.  That  he  never  cultivated  the  second  five  acres  to  crop 
or  otherwise  the  third  year.  That  he  never  planted  said  second  five  acres  to  trees, 
tree  seeds  or  cuttings  the  fourth  year  as  required  by  law.  That  he  has- failed  to  prop- 
erly cultivate  any  trees  on  said  claim  since  the  entry  thereof.  That  he  has  failed  to 
protect  the  timber  planted  on  said  claim  and  by  reason  of  said  failure  the  timber  has 
been  greatly  damaged  by  stock.  That  he  is  not  in  good  faith  endeavoring  to  comply 
with  the  timber  culture  law  and  that  he  has  not  now  growing  upon  said  claim  the 
requisite  number  of  trees  as  required  by  law. 

Notice  of  contest  was  given  by  publication,  and  on  the  day  set  for 
hearing  appearance  for  the  defendant  was  entered  by  attorney  through 
the  son  of  the  defendant,  whom  the  testimony  shows  died  on  April  16, 
1892. 

Hearing  was  had  before  the  local  office,  and  as  a  result  they  decided 
that  the  allegations  were  sustained,  and  recommended  the  cancellation 
of  the  entry. 
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The  defendant  appealed,  and  your  office,  by  letter  of  April  7, 1893, 
reversed  their  judgment,  and  held  the  entry  intact,  whereu^iou  the  con* 
te^tiint  prosecutes  this  appeal,  assigning  error  both  of  law  and  fact. 

The  records  of  your  office  disclose  the  fact  that  one  Andrew  Ranb 
brought  a  contest  against  this  entry  in  1887,  on  substantially  the  same 
grounds  as  alleged  in  the  present  contest;  that  a  hearing  was  had  in 
which  the  local  officers  recommended  the  dismissal  of  the  contest,  and, 
on  appeal,  your  office,  by  letter  of  November  30, 1891,  affirmed  their 
decifc^ion.  No  appeal  having  been  taken  therefrom,  your  office,  by  letter 
oi  July  23, 1892,  declared  the  case  closed.  It  will  thus  be  seen  that 
the  former  contest  had  not  been  finally  disposed  of  at  the  dat^  when 
the  present  contest  was  initiated. 

There  is  another  feature  of  tjie  case  that  it  is  well  to  mention,  and 
that  is  that  the  order  of  publication  in  this  case  was  granted  April  15, 
1892,  and,  as  heretofore  stated,  the  defendant  died  on  the  following 
day.  The  service  by  publication  was  directed  to  the  entryman  alone. 
Your  office  held,  among  other  things,  that  this  service  was  not  binding 
upon  the  heirs. 

Inasmuch,  however,  as  the  heirs  of  the  deceased  entryman  volunta- 
rily appeared  at  the  hearing  without  objection ;  that  the  testimony  was 
taken  on  both  sides,  a  large  number  of  witnesses  having  been  exam- 
ined, and  the  case  seeming  to  have  been  fairly  presented  by  each  of  the 
parties;  and^  inasmuch  as  from  an  examination  of  the  record  it  is  evi- 
dent that  the  case  may  be  disposed  of  on  its  merits  as  presented,  I  do 
not  deem  it  necessary  to  discuss  or  decide  the  two  latter  sug]gestions; 
but  with  the  hope  that  this  may  be  a  final  determinal^tion  of  the-contro- 
versy,  base  my  judgment  entirely  upon  the  facts  as  disclosed  bythe 
testimony.  To  do  otherwise,  in  my  judgment,  would  necessitate  the 
remanding  of  the  case  back  to  the  local  office  for  the  purpose  of  cor- 
recting errors  which  afi*ect  only  the  defendants. 

It  is  not  the  policy  of  the  Department  to  permit  a  second  contest 
against  a  given  entry,  based  upon  the  same  charges.  In  other  words, 
where  a  contest  has  been  initiated  and  carried  through  to  final  deter- 
mination, the  Department  will  not  permit  another-contestant  to^attack 
the  entry  upon  the  same  grounds,  covering  the  same  period  of  time, 
and  thus  harrass  the  entryman  with  a  multiplicity  of  suits.  (Gray  r, 
Whitehouse,  15  L.  D.,  352.)  Therefore,  it  having  been  determined, by 
vour  office  in  its  final  decision  in  the  Baub  case«that  there  had  been  a 
compliance  with  the  law  up  to  and  including  the  time  of  the  institution 
of  that  contest,  to  wit:  July  12, 1888,  the  date  upon  which  service  of 
notice  was  had  on  the  entryman  theevidence  covering  that  period  in 
the  case  at  bar  will  not  be  considered.  But  in  so  far  asi  it  is  applicable 
to  the  time  subsequent  thereto,  it  will  receive-  due  consideration. 

The  testimony  of  the  contestaqt  and  his  numerous  witnesses  is 
entirely  of  a  negative  character.  The  only  point  upon  which  they  tes- 
tify at  all  IS  as  to  the  manner  of  the  cultivaibion  of  the  land^  and  they 
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couclade.simply  from  observation,  and  by  reason  of  the  fact  that  weeds 
grew  upon  the  land,  that  it  had  not  been  cultivated  during'the  period. 
There  is  not  a  witness  on  behalf  of  the  contestant  who  swears  that  no 
trees,  tree-seeds  or  cuttings  had  been  planted  during  the  period.  Some 
of  them  admit  that  plowing  was  done  for  the  purpose  of  cultivating 
the  land,  but  the  balance  say  it  could  not  have  been  done,  because  of 
the  presence  of  the  weeds  that  were  growing.  They  all  admit  that  trees 
have  been,  and  were  at  the  date  of  the  hearing,  growing  on  the  land. 

It  seems  to  me  that  the  testimony  offered  by  the  contestant  is  not 
sufficient  to  sustain  the  charges  in  his  affidavit.  It  will  be  observed 
that  the  gist  of  his  affidavit«of  contest  is  the  lack  of  cultivation.  He 
does  not  sx>eciflcally  allege  a  failui^e  to  plant  except  for  the  third  year 
on  the  first  five  acres  and.the  fourth  year  on  the  second  five  acres.  The 
balance  of  bis  charge^  is  substantially  failure  to  cultivate  and  properly 
protect  the  trees. 

These  same  i>oints  were  considered  and  decided  in  favor  of  the 
defendant  in  theBaub  contest,  and,  as  hereinbefore  said,  are  not  sub- 
ject of  investigation  in  this  controversy.  Bnt  aside  from  this,  it  is 
affirmatively  shown  by  the  persons  who  did  the  work  upon  the  land 
that  in  1888,  before  service  of  notice  of  the  Raub  contest,  the  ground 
had  been  replanted;  that  in  1889  it  was  plowed  .and  seeds  planted 
where  they  were  missing  from  the  former  plantings,  and  that  in  1891 
and  1892  trees  were  also  planted  upon  the  ground.  It  is  true  that  the 
number*  of  trees  growing  upon  the  land  at  the  date  of  the  hearing  were 
probably  not  a  sufficient  comphance  with  the  law  as  to  the  nuuiber 
required,  but  I  am  unable  to  find  anywhere  in  this  testimony  any 
evidence  of  bad  faith  upon  the  part  of  the  defendant  or  his  agent  in 
making  an  earnest  effort  to  comply  with  the  law. 

For*  these  reasonsyour  judgment  is  affirmed. 


ACTICB— SECOND  CONTEST— HEARING. 

Patterson  et  al.  v,  Lindstrom. 

The  fint  conteatant  in  time  ia  entitled  to  the  first  process  and  hearing,  and  if,  fo^ 
any  cause,  he  fails.to  sustain  his  charges,  the  second  contestant  in  time  is  then 
entitled  to  be  heard. 

Where  several  contests  are  filed  they  shonld  not  be  consolidated,  or  heard  at  the 
same  time ;  bnt  where  such  action  is  taken,  and  the  several  contestants  submit 
•testimony  that  calls  for  cancellation  of  the  entry,  the  case  may  be  disposed  of  on 
the  record  so  made. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern" 
(J.  I.  H.)  her  13, 1894.  (G.  0.  R.) 

On  May  27, 1889,  Olirer  Lindstrom  made  homestead  entry  for  the 
BE.  j'of  Sec.  8,  T.  11  N.,  R.  3  W.,  Oklahoma,  Oklahoma  Territory. 
On  July  12, 1889,  Glareuce  Patterson  filed  his  affidavit  of  contest 
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against  the  entry^  alleging  that  the  eutryman  died  on  or  about  July  1, 
1889,  **leaving  no  heirs." 

Subsequently  Abraham  Clement,  William  Lewis,  Valentine  Balzer, 
and  Edwin  H.  Hall  filed  contests  against  the  entry,  alleging  substan- 
tially the  death  of  the  entryman,  and  that  the  unknown  heirs  abandoned 
the  tract. 

The  hearing  was  had  August  12, 1891,  the  contestant  Clement  mak- 
ing default.  Service  by  publication  on  the  unknown  heirs  was  filed  by 
each  of  the  remaining  contestants,  and  the  heirs  failing  to  appear,  were 
declared  in  default.    The  several  contests  were  consolidated. 

The  register  and  receiver  decided  that  Patterson  had  failed  to  estab- 
lish the  truth  of  his  charge,  namely,  that  the  deceased  entryman  had 
left  no  heir,  and  dismissed  his  contest.  That  the  charges  of  Lewis, 
Balzer  and  Hall,  namely,  that  the  heirs  of  the  deceased  eutryman  had 
abandoned  said  tract  and  failed'  to  cultivate  or  improve  the  same,  was 
sustained  by  each  of  said  contestants,  and  the  entry  was  accordingly 
recommended  for  cancellation. 

The  local  officers  further  held  that  Balzer  was  the  first  to  file  a  con- 
test, the  charges  of  which  were  established  by  the  evidence;  his  contest 
was  therefore  sustained,  and  all  others  were  dismissed. 

From  that  action  Patterson,  Hall  and  Lewis  appealed. 

Your  office,  by  decision  dated  Jujie  8, 1893,  affirmed  the  action  of  the 
local  office  dismissing  Patterson's  contest.  Your  office  further  held  that 
<Hhe  consolidation  of  separate  contests  is  not  allowable,"  and  for  that 
reason  reversed  the  action  of  the  local  officers  in  sustaining  the  contest 
of  Balzer,  while  a  prior  one  was  under  consideration,  and  remanded  the 
case,  that  ^^the  contest  initiated  by  a  second  contestant  may  be  taken 
up  and  decided  from  the  record  transmitted  by  you.'' 

From  that  judgment  Patterson  has  appealed. 

The  record  has  been  very  carefully  examined.  I  concur  in  the  finding 
of  your  office  and  the  local  office  that  Patterson  failed  to  sustain  his 
charges,  and  his  contest  was  therefore  properly  dismissed. 

The  evidence-  shows  that  the  entryman  died  on  or  about  June  30, 1889. 
Service  was  had  by  publication  upon  the  unknown  heirs,  and  the  hear- 
ing* thereafter  had  established  the  fact  that  the  heirs,  if  any,  abandoned 
the  land. 

The  evidence  on  the  part  of  each  of  the  contestants,  Hall,  Lewis  and 
Balzer,  is  sufficient  upon  which  to  base  a  judgment  of  cancellation,  and 
the  only  question  now  to  be  determined  is  as  to  which  of  the  three  last 
named  is  to  be  awarded  the  first  or  preference  right  of  entry. 

In  all  cases,  the  first  contestant  in  time  is  entitled  to  the  first  process 
and  hearing;  if  for  any  cause  he  fails  to  sustain  his  charges,  the  second 
contestant  is  then  entitled  to  his  day  in  court;  but  these  contests 
should  not  be  consolidated  or  heard  at  the  same  time;  such  practice 
results  oftimes,  as  in  the  case  at  bar,  in  disputations  and  wordy  con- 
flicts among  the  several  contestants  themselves. 
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The  second  and  all  subsequent  contests  may  be  received  and  filed, 
bat  no  action  should  be  taken  thereon  nutil  the  first  isL  disposed  of;  if 
the  first  contest  fails,  the  subsequent  contests  may  betaken  up  in  their 
order. 

Since  the  evidence  amply  justifies  a  cancellation  of  the  entry,  and 
inasmnch  as  the  register  and  receiver  have  decided  that  Balzer  is  the 
second  contestant,  and  decided  in  favor  of  him,  and  Hall  and  Lewis 
have  api>ealed  from  that  action,  I  see  no  reason  why  the  case  should 
be  returned  to  the  local  office,  "where  the  contest  initiated  by  the 
second  contestant  may  be  taken  up  and  decided  from  the  record  trans- 
mitted by  you." 

The  record  is  therefore  returned,  with  directions  that  you  pass  upon 
the  case  as  presented  by  the  appeals  of  iiall  and  Lewis. 

The  decision  appealed  from  is  accordingly  modified. 


BAILBOAB    LANDS— SETTLEMENT  RIGHT. 

Stbtkeb  BT  AL.  V.  Bbinkley. 

The  validity  of  a  settlement,  as  affected  by  its  having  been  made  within  the  enclos- 
ure of  another,  cannot  be  qnestioned  by  one  who  at  such  time  had  no  interest 
in  the  land,  nor  in  the  improvements  thereon. 

The  right  of  purchase  under  section  5,  act  of  March  3, 1887,  can  not  be  exercised  by 
one  who  has  rescinded  and  surrendered  his  contract  of  purchase  made  with  the 
railroad  company. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern. 
(J.  I.  H.)  ber  13 j  1894.  (F.  W.  C.) 

With  yonr  office  letter  of  August  25, 1893,  were  forwarded  the  papers 
in  the  case  of  J.  V.  S.  Stryker  r.  John  H.  Brinkley,  involving  the  W.  J 
of  the  8E.  4  of  Sec.  21,  T.  4  N.,  E.  68  W.,  Denver  land  district,  Colo- 
rado, oil  appeal  by  Stryker  from  your  office  decision  in  favor  of 
Brinkley. 

This  land  is  within  the  limits  of  the  grant  for  the  Union  Pacific 
Bailway  Company,  and  was  held  to  be  excepted  from  that  grant  upon 
the  application  by  Cornelius  V.  Stryker  to  make  pre-emption  filing  for 
the  same. 

Cornelius  V.  Stryker  is  the  father  of  J.  V.  S.  Stryker,  and  it  appears 
that  he  entered  into  a  contract  with  the  Union  Pacific  Railway 
Company  in  February,  1885,  for  the  purchase  of  the  entire  SB.  {  of 
said  section  21.  In  the  following  October,  learning  that  there  was 
Boine  question  as  to  the  company's  right  to  the  W.  J  of  the  SE.  J,  being 
the  land  in  controversy,  he  instituted  a  contest  against  the  company 
as  to  said  tract  by  applying  to  file  pre-emption  declaratory  statement 
for  the  same,  which  resulted  in  his  favor,  as  before  stated.  This 
decision  was  rendered  in  1888,  and  before  filing  his  pre-emption  declar- 
atory statement  on  January  17, 1889,  he  agreed  with  the  company  to 
surrender  his  old  contract  covering  the  entire  SE.  J,  and  was  given  a 
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contract  for  tbe  E.  ^  of  the  SE.  4,  and  the  money  previously  paid  upon 
the  whole  SE.  ^  was  applied  on  acconnt  of  the  new  contract  for  the 
B.  i  of  the  SE.  i. 

On  September  12,  1890,  John  H.  Brinkley  filed  pre-emption  declara- 
tory statement  for  the  W.  ^  of  the  SE.  |,  being  the  land  in  question, 
alleging  settlement  September  6, 1890,  and  on  Kovember  17th  following, 
J.  y .  S.  Stryker  made  homestead  entry  for  the  same  land. 

In  accordance  with  published  notice,  Brinkley  offered  final  proof 
under  his  filing  on  September  19, 1891,  when  he  was  met  by  J.  V.  S. 
Stryker,  who  protested  against  the  acceptance  of  the  same,  alleging 
that  Brinkley  had  never  made  a  valid  settlement  upon  the  land.  At 
this  hearing  Cornelius  Y.  Stryker  made  no  appearance  in  his  own 
behalf,  but  was  present  as  a  witness  for  his  son. 

Upon  the  record  as  made  the  local  officers  recommended  the  accept- 
ance of  Brinkley's  proof  and  the  cancellation  of  the  filing  by  GomeUus 
Stryker  and  the  homestead  entry  by  John  V.  S.  Stryker.  From  this 
decision  John  V.  S.  Stryker  appealed,  which  appeal  was  considered  in 
your  office  decision  of  March  20, 1893,  which  sustained  the  decision  of 
the  local  officers  and  held  for  cancellation  the  homesteadentry  by  J.  V. 
S.  Stryker. 

J.  V.  S.  Stryker  has  further  appealed  to  this  Department. 

Since  transmitting  the  record  upon  the  appeal  by  J.  V.  S.  Stryker  you 
have  forwarded  the  papers  relative  to  the  case  of  John  H.  Brinkley  v, 
Cornelius  V.  Stryker,  which  arose  upon  the  application  by  Stryker  to 
purchase  the  land  under  the  5th  section  of  the  act  of  March  3,  1887 
(24  Stat.,  556). 

At  the  time  of  the  offer  of  proof  under  said  application,  Brinkley 
appeared  and  moved  that  the  same  be  dismissed,  which  motion  was 
granted  by  the  local  officers,  and  Stryker  appealed  therefrom. 

As  to  the  first  case  arising  upon  the  offer  of  proof  by  Brinkley,  after 
a  careful  consideration  of  the  matter,  I  must  affirm  your  office  decision, 
for  the  reason  that  the  enclosure  of  the  land  by  the  elder  Stryker  could 
not  prevent  Brinkley  from  making  a  valid  settlement  thereon  as  against 
J.  Y.  S.  Stryker,  who  had  at  that  time  not  attained  his  majority,  and 
who  had  no  interest  in  the  land  nor  the  improvements  thereon  until 
after  Brinkley  had  established  an  actual  residence  ui>on  the  land. 

As  between  J.  V,  S.  Stryker  and  John  H.  Brinkley,  I  have,  there- 
fore, to  direct  that  Stryker's  homestead  entry  be  canceled,  and  that 
Brinkley  be  permitted  to  complete  entry  upon  the  proof  already  made. 

In  the  matter  of  the  case  arising  upon  the  application  of  Cornelius 
Y.  Stryker  to  purchase  the  land  under  the  5th  section  of  the  act  of 
March  3, 1887, 1  must  hold  that  no  such  right  of  purchase  exists,  for 
the  reason  that  by  the  rescission  and  surrender  of  the  contract  origi- 
nally made  by  the  company  for  the  entire  SE.  J  (with  the  view  of  trans> 
ferring  the  payments  previously  made  under  said  contract  to  the  B.  J 
of  the  SE.  ^,  for  the  purchase  of  which  a  new  contract  was  entered 
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into),  any  right  of  pnrcbase  which  may  have  previoasly  existed  under 
the  act  of  1887  as  to  the  W.  i  of  the  SE.  :|^  was  abandoned,  and  the 
case  arising  upon  Stryker's  application  is  therefore  dismissed. 
Your  office  decision  is  accordingly  affirmed. 


ENTBT-SUBMEBGEB  LANBS. 

Jesse  Bubee. 

There  is  no  law  authorizing  the  entry  of  submerged  lands  lying  wituin  a  navigable 

stream. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  0£icey  Decern- 
(J.  I.  H.)  her  13, 1894.  .  (P.  J.  0.) 

The  record  shows  that  Jesse  Burke  made  soldier's  additional  home- 
stead application  for  certain  lands  which  are  described  as  <<  Belle  Isle 
Middle  Ground,''  in  T.  2  S.,  R.  12  B.,  Grayling,  Michigan,  land  district 
April  25, 1892,  which  was  rejected  by  the  local  officers,  because  "the 
records  of  this  office  show  no  land  as  within  described  subject  to  home- 
stead entry." 

On  appeal  your  office,  by  letter  of  April  27, 1893,  affirmed  their  deci- 
sion, whereupon  the  applicant  prosecutes  this  appeal. 

It  is  conceded  by  the  applicant  in  his  voluminous  correspondence  in 
reference  to  this  matter,  that  what  he  terms  the  "parcel  of  land" 
applied  for  is  under  the  waters  of  Detroit  Biver,  from  three  to  five  feet 
deep.  It  is  shown  by  the  chart  made  under  the  direction  of  the  War 
Department,  on  file  in  your  office,  and  approved  in  1876,  that  there  is 
no  land  in  the  vicinity  described  except  such  as  submerged  at  the  depth 
above  mentioned.  By  the  original  survey  of  this  township,  approved 
in  1818,  two  small  islands,  possibly  covering  part  of  that  sought  to  be 
entered,  are  indicated,  but  they  were  not  surveyed.  These  small 
islands,  it  is  shown  by  affidavits  filed  by  the  applicant,  have  long  since 
disappeared  from  the  surface  of  the  water. 

There  is  no  law  to  my  knowledge  that  would  justify  the  entry  of  a 
*^ parcel  of  land"  thus  submerged  in  a  navigable  stream. 

Yoor  decision  is  therefore  affirmed. 


REP ATMENT— DESERT  LAND  ENTRY. 

S.  V.  Rehabt. 

Repayment  of  the  first  inBtallment  paid  on  a  desert  land  entry,  on  the  ground  that 
the  entryman  is  nnable  to  secure  a  water  supply,  will  not  be  allowed,  where  the 
applicant  makes  entry  prior  to  having  secured  a  water  right. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  her  13,  1894.  (J.  I.  P.) 

On  November  8, 1888,  S.  V.  Rehart  filed  in  the  local  office  at  Lake- 
view,  Oregon,  a  declaration  of  his  intention  to  reclaim  Sec.  14,  T.  33 
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S.,  B.  18  E.,  under  the  provisions  of  the  desert  land  act  of  March  3^ 
1877  (19  Stat.,  377),  and  on  the  9th  day  of  Jane,  1893,  he  filed  in  the 
same  office  his  relinquishment  of  said  tract,  together  with  an  applica- 
tion for  the  repayment  of  the  purchase  money  paid  by  him  on  Novem- 
ber 8, 1888,  amounting  to  the  sum  of  $160. 

Said  application  was  transmitted  by  the  local  office  to  your  office, 
which,  on  July  5, 1893,  rejected  the  application,  for  the  reason  that  the 
entryman  had  relinquished  his  entry  because  he  was  unable  to  obtain 
water  to  irrigate  the  land,  and  that  the  law  governing  the  return  of 
purchase  money  does  not  provide  for  repayment  in  cases  where  the 
parties  failed  to  comply  with  the  law  under  which  they  have  made  their 
entries. 

Paragraph  10  of  the  instructions  of  your  office  of  July  27, 1887  (5 
L.  D.,  708),  provides  that  a  x)erson  who  makes  a  desert  land  entry  before 
he  has  secured  a  water  right  does  so  at  his  own  risk,  and  as  one  entry 
exhausts  his  right  of  entry,  such  right  cannot  be  restored  or  again  exer- 
cised because  of  failure  to  obtain  water  to  irrigate  the  land  selected 
by  him. 

The  appeal  by  Eehart  from  your  office  decision  is  substantially  npon 
the  ground  that  he  endeavored  in  good  faith  to  obtain  water  with  which 
to  irrigate  said  tract,  but  failed  to  do  so,  through  no  fault  of  his,  and 
that  therefore  his  application  should  be  approved,  and  repayment  of 
his  purchase  money  should  be  directed  by  this  Department. 

In  the  case  of  Frank  A.  White  (17  L.D.,  339),  reference  is  had  to  all 
of  the  legislation  of  Congress  on  the  subject  of  repayment  of  purchase 
money  and  fees,  and  it  is  there  declared  that  no  public  officer  has  power 
to  pay  money  out  of  Treasury  of  the  United  States  without  a  statute 
expressly  authorizing  him  so  to  do,  and  however  just  a  claim  for  repay- 
ment may  be  unless  there  is  in  existence  a  statute  authorizing  repay- 
ment by  the  Secretary  of  the  Interior,  no  relief  can  be  granted. 

The  facts  in  this  case  are  that  Kehart  purchased  an  interest  in  bh 
irrigating  ditch  prior  to  the  date  of  filing  his  declaration  of  intention 
to  reclaim  the  tract  in  question,  and  after  he  had  expended  quite  a  sum 
of  money  in  completing  said  ditch,  he  was  enjoined  by  certain  land 
owners  whose  lands  lay  below  Behart  and  on  both  sides  of  the  stream 
from  which  he  expected  to  get  the  water  to  irrigate  said  tract.  He 
claims  that  said  injunction  prevented  him  from  irrigating  his  land, 
although,  in  fact,  he  had  in  good  faith  done  all  he  could  to  secure  water 
for  that  purpose.  It  will  be  observed  that  the  purchase  by  Behart  of 
the  irrigating  ditch  was  not  obtaining  a  water  right,  and  that  while  he 
is  peculiarly  unfortunate  in  having  expended  the  amount  of  money  he 
did  on  said  improvements,  and  stiU  failing  to  secure  water  for  irriga- 
tion pur])Oses,  yet  he  did  not  comply  with  paragraph  10  of  the  order  of 
June  27, 1887,  supra,  in  that  he  did  not  acquire  a  water  right  prior  to 
entry,  and  hence  proceeded  at  his  own  risk.  His  failure  is  due  to  no  fault 
on  the  part  of  the  government.    Nor  does  it  appear  that  the  government 
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could  not  have  approved  and  confirmed  said  entry,  as  the  land  is  clearly 
desert  in  character.  That  being  the  case,  there  is  no  statute  in  exist- 
ence authorizing  this  Department  to  direct  repayment  of  said  purchase 
money.  In  this  connection  reference  is  had  to  the  cases  of  Perkins 
Knssel  (2  L.  D.,  691);  Arthur  L.  Thomas  (13  L.  D.,  359);  and  Edward 
F.  Stable  (13  L.  D.,  396). 

This  opinion  has  been  extended  beyond  a  formal  affirmance,  in  order 
that  the  facts  might  be  presented  which  were  omitted  in  your  office 
decision,  and  that  the  reasons  might  be  given  for  the  action  of  the 
Department  in  withholding  from  the  appellant  the  rights  claimed  by 
him  in  the  premises. 

Your  office  decision  of  July  5,  1893,  is  affirmed. 


HOMESTEAD   ENTRY-NATURALIZATION— SETTLEMENT  BIGHT. 

SOMERS  V.  HEUER. 

A  declaration  of  intention  to  become  a  citizen  filed  by  an  alien  who  does  not  com- 
plete his  naturalization  daring  the  minority  of  his  children,  confers  npon  said 
children,  at  the  attainment  of  minority,  the  statas  of  persons  who  have  filed 
their  declarations  of  intention. 

An  allegation  of  settlement  snbsequent  to  that  set  np  in  support  of  a  prior  adverse 
entry  does  not  afford  any  basis  for  a  hearing  as  against  the  settlement  right  of 
the  prior  entryman. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  ber  13, 1894.  (F.  W.  O.) 

I  have  considered  the  appeal  by  Ernest  Heuer  from  your  office  deci- 
sion of  April  29, 1893,  holding  for  cancellation  his  homestead  entry  No. 
18,468,  covering  the  NE.  J,  Sec.  18,  T.  120  N.,  B.  51  W.,  Watertown 
land  district.  South  Dakota. 

The  land  in  question  is  a  portion  of  that  formerly  comprising  the  Sis- 
seton  and  Wahpeton  reservatiou,  which  was  restored  to  the  public 
domain  under  the  President's  proclamation  of  April  11, 1892,  and  open 
to  settlement  and  entry  on  and  after  noon  of  April  15, 1892. 

On  April  18,  1892,  Heuer  made  entry  of  the  above  described  tract 
and  in  his  homestead  affidavit  alleged  settlement  thereon  one  and  a 
half  minutes  past  twelve  o'clock,  noon,  April  15,  1892. 

On  the  following  day  one  W.  J.  Somers  applied  to  enter  the  same 
land  alleging  settlement  thereon  two  and  a  half  minutes  past  twelve, 
noon,  of  April  15,  1892. 

Upon  said  application  the  local  officers  ordered  a  hearing  and  cited 
both  parties  to  appear.  Upon  the  day  set  for  the  hearing  the  plaintiff 
moved  that  the  case  be  dismissed  for  the  reason  that  no  formal  contest 
had  been  filed  against  his  entry,  and  that  the  settlement  alleged  by 
Somers  was  subsequent  to  that  alleged  by  him  (Heuer)  in  his  entry  of 
record. 

Said  motion  was  overruled  and  the  case  proceeded  to  a  hearing. 
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In  the  decision  as  made  at  said  bearing,  the  local  officers  found  that 
Heuer  was  born  in  Germany  and  that  the  filing  papers  in  which  he 
made  declaration  to  become  a  citizen  of  the  United  States  was  not 
made  until  April  18, 1892,  hence  they  found  that  when  Heuer  claimed 
to  have  made  settlement  upon  the  land  in  question  he  was  not  qualified 
to  acquire  any  rights  thereto  by  settlement,  entry  or  otherwise,  and 
for  this  reason  they  recommended  that  his  entry  be  canceled. 

Heuer  appealed  to  your  office  and  on  the  same  day  filed  a  motion  to 
re-open  the  case  for  the  purpose  of  introducing  evidence  to  show  that 
at  the  date  of  his  alleged  settlement  he  was  a  duly  qualified  home- 
steader, and  in  support  thereof  submitted  his  own  affidavit  and  a  certi- 
fied copy  of  his  father's  declaration  of  intention  to  become  a  citizen  of 
the  United  States,  which  declaration  was  made  on  September  29, 1889, 
and  during  the  appellant's  minority. 

Your  offi(je  decision  reviewed  the  case  and  found  that  the  local  offi- 
cers should  have  granted  the  motion  to  dismiss,  filed  by  Heuer,  but  as 
the  record  failed  to  show  that  he  was  duly  qualified  at  the  time  of  his 
alleged  settlement,  said  decision  sustained  the  action  of  the  local 
officers  and  for  that  reason  held  Heuer's  entry  for  cancellation.  . 

In  the  said  decision  it  is  held  that — 

The  disabihty  of  alieuage  o^  a  son,  under  the  settlement  and  homestead  laws  of 
the  United  States  may  be  extinguished:  first,  by  the  naturalization  of  his  father 
during  his  minority  (9  L.  D.,  297);  second,  by  his  declaration  of  his  intention  to 
become  a  citizen  of  the  United  States  when  he  attains  the  age  of  twenty-one  years. 
The  record  of  the  case  shows  that  the  defendant  reached  the  age  of  twenty-one 
years  on  the  18th  day  of  March,  1892.  The  motion  to  re-open  the  case  in  view  of 
the  foregoing  facts  and  the  law,  does  not,  in  my  opinion,  set  up  facts  which,  if  true 
and  susceptible  of  proof,  would  constitute  good  grounds  for  granting  the  motion. 
It  is,  accordingly  denied. 

In  the  case  of  Meriam  v.  Poggi  (17  L.  D.,  679),  it  was  held :  ' 

The  minor  child  of  an  alien,  who  has  declared  his  intention  to  become  a  citizen 
but  has  not  completed  his  naturalization  before  the  child  has  attained  his  majority, 
occupies  under  the  pre-emption  law,  the  status  of  a  person  who  has  filed  his  declar- 
ation of  intention  to  become  a  citizen.  (SyUabus.) 

It  must  be  remembered  that  this  case  arises  upon  the  order  of  a  hear- 
ing by  the  local  officers,  based  upon  the  application  by  Somers  to  make 
entry  of  this  land.  No  charge  was  made  of  disqualification  on  the  part 
of  Heuer ;  the  local  officers  of  their  own  motion  having  raised  the  ques- 
tion of  disqualification  from  the  fact  that  Heuer  had  not  declared  his 
intention  to  become  a  citizen  until  April  18,  1892.  In  support  of  his 
motion  to  re-open  the  case  a  certified  copy  of  his  father's  declaration 
of  intention  to  become  a  citizen  made  at  the  time  when  he  was  a  minor, 
has  been  furnished,  and  under  the  decision  in  the  case  of  Meriam  v, 
Poggi,  supra,  just  referred  to,  1  am  of  the  opinion  that  the  showing 
made  is  sufficient  to  hold  that  he  was  duly  qualified  to  make  home- 
stead settlement  at  the  time  alleged  by  him  in  his  homestead  affidavit. 

The  application  by  Somers  alleges  settlement  subsequent  to  that 
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alleged  by  Heuer,  and  the  motion  made  by  Hener  to  dismiss  the  pro- 
ceedings had  npon  the  order  of  hearing  by  the  local  officers^  should 
have  been  granted  and  the  case  arising  thereon  is,  therefore,  dismissed. 
Hener's  entry  will,  therefore,  be  permitted  to  stand  and  your  office 
decision  is  accordingly  reversed. 


CONTEST— RELINQUISHMENT— GOOD  FAITH. 

Bannister  v.  Johnson  et  al. 

The  purchase  of  an  ontstanding  relinqaishment,  and  filing  thereof,  hy  the  contest- 
ant, daring  the  pendency  of  the  hearing,  does  not  necessarily  affect  the  good 
faith  of  his  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decem- 
(J.  I.  H.)     •  berl3yl894.  (0.  W.  P.) 

I  have  considered  the  appeal  of  Daniel  M.  Bannister  from  the  deci- 
sion of  yonr  office,  rejecting  his  application  to  make  homestead  entry  of 
the  SE.  J  of  Sec.  28,  T.  117  N.,  R.  61  W.,  Huron  land  district,  South 
Dakota. 

December  28, 1891,  Cora  E.  Johnson  made  homestead  entry  of  said 
land. 

February  20,  1892,  Daniel  M.  Bannister  filed  affidavit  of  contest 
against  said  entry,  alleging  that  claimant  has  sold  and  relinquished 
said  entry  for  a  valuable  consideration,  to  one  Park  Aldrich ;  that  said 
entry  was  not  made  in  good  faith  for  the  benefit  of  claimant,  but  was 
made  for  the  purpose  of  speculation  and  sale. 

A  hearing  was  ordered  for  April  25, 1892.  March  26,  1892,  Janet  E. 
Morse  filed  affidavit,  alleging  that  she  made  settlement  March  6,  1892, 
upon  said  tract,  by  building  a  house  thereon,  which  has  since  been 
occupied  by  her  as  a  residence,  and  had  also  offered,  March  18,  1892, 
application  to  make  homestead  entry  of  said  tract;  that  prior  to  the 
time  she  made  said  settlement,  she  knew  that  the  relinquishment  of 
Cora  E.  Johnson's  entry  had  been  executed  and  delivered,  and  that  the 
same  was  in  the  possession  of  the  contestant,  and  that  she  was  aware 
of  the  contest  of  Bannister. 

She  further  charged  that  Bannister's  contest  was  not  made  for  the 
purpose  of  securing  the  cancellation  of  Cora  E.  Johnson's  entry,  but 
for  the  purpose  of  withholding  in  the  hands  of  Bannister  the  control 
of  the  land,  and  for  the  purpose  of  defeating  any  attempt  by  her,  or 
any  other  person,  to  enforce  the  cancellation  of  said  entry,  and  secure 
lawful  title  to  the  land.  And  she  prayed  to  be  allowed  to  intervene 
and  prove  the  fraudulent  nature  of  the  contest,  &c. 

At  the  time  and  place  of  hearing  Bannister  and  Janet  E.  Morse 
appeared,  but  the  entryman  made  default. 

Bannister  and  Janet  E.  Morse  were  both  represented  by  counsel, 
and  offered  proof  to  sustain  their  case,  respectively. 
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The  evidence  shows  that  on  February  19,  1892,  Cora  E.  Johnson 
executed  a  relinquishment  of  the  entry  in  question,  upon  an  agree- 
ment  (made  through  her  brother)  with  one  Aldrich,  who  was  acting  as 
the  agent  for  Janet  E.  Morse,  to  pay  her  9200  for  her  claim.  The 
relinquishment  was  placed  in  the  hands  of  a  third  party,  to  await  the 
arrival  of  Aldrich's  principal.  Miss  Morse,  then  absent,  with  the  under- 
standing that  she  was  not  to  pay  for  it,  unless  she  should  get  the  laud. 
Before  her  arrival,  Bannister  had  initiated  his  contest:  whereupon, 
Aldrich  notified  the  Johnsons  that  Miss  Morse  would  not  buy  the 
relinquishment. 

Subsequently,  but  after  the  contest  had  begun,  D.  P.  Bannister,  the 
father  of  contestant,  bought  the  relinquishment  for  his  son.  It  had 
been  offered  to  him  before  the  contest,  but  before  he  agreed  to  purchase 
it,  he  was  told  by  Johnson  it  had  been  sold  to  Aldrich. 

Miss  Morse  then  had  a  small  house  moved  upon  the  land,  and  claims 
to  have  established  residence.  This  relinquishment  was  offered  by  the 
contestant  at  the  hearing,  accompanied  with  an  application  for  home- 
stead entry  of  the  land. 

The  register  and  receiver  recommended  the  cancellation  of  the  entry, 
and  that  preference  right  of  entry  should  be  awarded  to  contestant. 

Janet  E.  Morse  appealed  to  your  office,  alleging  in  substance,  that 
her  motion  to  dismiss  Bannister's  contest  should  have  been  granted,  and 
that  the  decision  of  the  local  officers  is  contrary  to  the  law  and  the  evi- 
dence. 

Your  office  affirmed  the  decision  of  the  register  and  Teceiver,  recom- 
mending the  cancellation  of  Cora  E.  Johnson's  entry,  but  held  that  no 
preference  right  of  entry  should  be  given  to  the  contestant.  Bannister, 
who  has  appealed  to  the  Department. 

The  ground  of  the  decision  of  your  office  appears  to  be  that  the  con- 
testant did  not  prosecute  his  contest  in  good  faith,  and  that  it  was  but 
^'  a  sham  contest." 

I  cannot  agree  with  your  office  in  this  opinion.  Jaiiet  E.  Morse, 
through  her  agent  Aldrich,  was  seeking  to  buy  the  relinquishment  from 
Cora  E.  Johnson,  and  I  see  no  reason  why  Bannister  should  not  him- 
self become  the  purchaser,  for  his  own  protection. 

The  case  of  Butman  v.  Barrister  (13  L.  D.,  493)  is  hot  in  point  In 
that  case,  the  contestant,  Butman,  at  the  time  the  contest  was  initiated, 
had  under  his  control  the  claimant's  relinquishment,  which  rendered 
the  contest  unnecessary.  Butman's  motive  for  bringing  the  contest 
was  shown  to  be  for  delay,  and  to  enable  him  to  make  final  proof  of,  and 
dispose  of  a  homestead  entry  of  other  land,  before  the  cancellation  of 
Percy's  entry,  which  would  entitle  him  to  make  pre-emption  filing  on 
the  contested  land.  His  contest,  therefore,  was  not  initiated  in  good 
faith ;  and  it  was  held  that  he  had  acquired  no  preference  right  on  the 
cancellation  of  the.  entry. 

I  agree  with  the  local  officers,  that  in  the  case  at  bar,  there  is  nothing 
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in  the  evidence  to  show  that  the  contest  was  initiated  in  bad  faith,  or 
for  any  anlawful  purpose,  or  to  show  that  there  has  been  any  attempt 
on  the  part  of  contestant,  to  commit  any  wrong  or  fraud  whatever. 

For  these  reasons,  the  judgment  of  your  office,  denying  preference 
right  of  entry  to  Bannister,  is  reversed. 


HOMESTEAD  CONTEST— HEIRS. 

Cuddy  v.  Tobin. 

A  charge  of  failure  to  comply  with  the  law  against  the  heirs  of  a  homesteader  cannot 
be  sustained;  where  such  failure  is  due  to  the  wrongful  acts  of  the  contestant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  ber  13, 1894.  (I.  D.) 

The  plaintiff  in  the  case  of  Robert  C.  Cuddy  v.  the  Heirs  of  Edward 
J.  Tobin  appeals  from  your  office  decision  of  April  18, 1893,  involving 
homestead  entry  for  the  SW.  J  of  the  NE.  J  and  lots  1,  2  and  3,  of  Sec. 
4,  T.  8  N.,  R.  19  W.,  Los  Angeles  land  district,  California,  wherein  it 
holds  said  entry  intact  and  dismisses  the  contest. 

Edw.  J.  Tobin  made  homestead  entry  of  this  land  November  23, 1888 
and  died  January  16, 1890.  There  is  no  •claim  that  the  entryman  faUed 
in  compliance  with  the  law  during  his  lifetime. 

August  15, 1890,  Cuddy  went  upon  the  land  and  initiated  a  contest, 
aUeging  abandonment  on  the  part  of  the  heirs. 

October  2, 1890,  a  hearing  was  had  and  the  local  officers  recommended 
that  the  entry  be  held  intact  and  dismissed  the  contest,  and  your  office 
on  March  3, 1892,  affirmed  that  decision. 

November  3, 1891,  Cuddy  filed  a  second  affidavit  of  contest  charging 
that  the  heirs  of  Tobin  had  never  lived  upon  the  land  and  had  aban- 
doned the  same,  and  on  March  24, 1892,  he  filed  an  amended  affidavit 
charging  the  continued  absence  from  the  land  and  failure  to  cultivate 
by  the  heirs. 

Hearing  was  had  June  6, 1892,  and  concluded  August  16, 1892. 

The  evidence  shows  that  Robert  Tobin,  a  brother  of  the  entryman, 
and  Mrs.  McNulty,  a  sister,  are  the  sole  heirs  of  the  decedent;  that 
the  brother  lived  in  New  York  city  and  the  sister  in  Philadelphia;  that 
they  learned  of  their  brother's  death  a  few  weeks  after  it  occurred  by  a 
letter  from  a  sister  of  the  plaintifi^  but  had  no  knowledge  or  information 
of  this  entry  until  after  Cuddy  had  gone  upon  the  laud  and  begun  a 
contest;  that  Robert  Tobin  is  a  poor  man  working  in  a  store  in  New 
York  city  (and  the  sister  also  in  poor  circumstances) ;  but  that  on  learn- 
ing the  facts  he  went  to  California  and  tried  to  get  possession  from 
Cuddy  who  refused  to  move  oflf,  and  he  continuously  prevented  Tobin 
or  his  agents  from  cultivating  or  improving  the  land. 

The  evidence  shows  that  from  the  time  Robert  Tobin  and  his  sister 
knew  of  this  entry,  they  used  all  due  diligence  to  get  possession  and 
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cnltivate  and  improve  the  land,  bnt  were  prevented  solely  by  Caddy 
who  remained  continnoasly  in  possession  and  used  the  land. 

Caddy  cannot  sastain  the  charge  that  the  heirs  failed  to  enter  the  land 
and  cnltivate  it,  and  therefore  abandoned  it,  when  their  failure  was 
caased  by  his  own  acts. 

Yoor  office  decision  is  affirmed;  the  contest  will  be  dismissed,  and 
the  entry  held  intact. 


TIMBER  T,ANI>  ENTRT— CONTIGUOUS  TRACTS. 

Daniel  J.  Heypban. 

A  timber  land  entry  under  the  act  of  June  3, 1878,  may  not  embrace  non-contigaoos 

tracts. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern* 
(J.  I.  H.)  ber  14, 1894.  (F.  W.  C.) 

With  your  office  letter  of  September  16,  1893,  was  forwarded  the 
appeal  by  Daniel  J.  Heyfiran  from  the  action  taken  by  yoor  office  letter 
of  June  13, 1893,  in  suspending  his  timber  land  cash  entry  No.  393, 
made  on  January  18, 1893,  for  the  W.  ^  S  W.  J,  Sec.  28  and  N.  i  NE.  J, 
Sec.  32,  T.  14  N.,  B.  16  W.,  Missoula  land  district,  Montana,  because  the 
said  tracts  arc  not  contiguous. 

The  appeal  urges  that  there  is  nothing  in  the  act  of  June  3,  J  878  (20 
Stat.,  89),  under  which  this  entry  was  made,  requiring  that  the  lands 
entered  be  contiguous,  and  that  said  action  is  in  conflict  with  the  hold- 
ing in  2  L.  D.,  332. 

Said  reference  is  to  a  letter  from  your  office  addressed  to  the  local 
(fficers  at  Shasta,  California,  in  which  it  is  stated  ^^  that  it  is  the  prac- 
tice  of  this  office  to  allow  entries  under  the  timber-land  act  of  June  3, 
1878,  to  embrace  non-contiguous  tracts.  ^ 

I  am  unable  to  find  any  reported  case  in  which  this  question  has  ever 
been  considered  by  this  Department,  but  the  discussion  made  in  the 
matter  of  the  entry  of  coal  lands  under  section  2347  B.  S.^  would  seem 
to  apply  with  equal  force  to  the  case  in  hand.  G.  P.  Masterson  (7  Ii» 
D.,  172) ;  Same  on  review  (id.,  577). 

Said  section  does  not  in  specific  terms  require  that  the  lands  entered 
shall  be  contiguous,  but  the  entrynian  is  restricted  to  one  right  of  entry, 
and  it  was  held  that  such  entry  must  be  made  of  contiguous  lands. 

In  the  case  of  private  cash  entries  there  is  no  limitation  upon  the 
number  of  entries  and,  consequently,  the  right  of  entry  is  not  restricted 
to  contiguous  lands. 

Under  the  act  of  June  3, 1878  {supra)j  persons  are  restricted  to  one 
right  of  entry  and  I  therefore  affirm  your  office  decision  holding  that 
such  entry  must  embrace  contiguous  lands. 

Subsequent  to  forwarding  Heyfran's  appeal,  to  wit,  on  December  13^ 
1893,  you  transmitted  a  relinquishment  by  Heyfran  of  the  W.  }  S W.  ^^ 
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Sec.  28,  T.  14  N.,  E.  16  W.,  which  was  made  conditional  upon  his  right 
to  amend  his  entry  so  as  to  embrace  the  SW.  ^  KE.  i  and  NW.  ^  SE.  ^j 
Sec.  32,  T.  14  N.,  E.  16  W.,  in  lieu  thereof: 

Under  the  circumstances,  1  can  see  no  objection  to  allowing  the 
amendment,  if  the  lands  desired  to  be  included  by  the  amendment  are 
subject  to  the  entry,  but  if  the  amendment  cannot  be  allowed  it  will  be 
necessary  for  the  entryman  to  elect  which  of  the  tracts  now  covered  by 
his  entry  he  desires  to  retain,  and  in  the  event  of  his  failure  to  make 
such  election,  your  office  will  cancel  the  entry  as  to  one  of  the  tracts. 


TIMBER  LAND  ENTBT— UXOFFEBED  LAin>S. 

ANWAY  V.  Phinney. 

The  withdrawal  of  offered  lands  in  aid  of  a  railroad  grant  abrogates  the  original 
ofijeringy  and  brings  them  within  the  category  of  unoffered  lands,  and  henee, 
snbject  to  timber  land  entry  if  restored  to  the  public  domain. 

The  burden  of  proof  rests  upon  a  timber  land  applicant  to  show  that  the  land  haa 
its  principal  value  in  the  timber  thereon,  and  is,  moreover,  unfit  for  cultivation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  ber  14,  1894.  (W.  F.  M.) 

It  appears  from  the  record  that  on  April  1, 1884,  James  F.  Phinney 
made  a  cash  timber  land  entry,  under  the  act  of  June  3, 1878,  of  the 
S  W.  i  of  the  SE.  \  of  section  20,  and  the  W.  J  of  the  KE.  J  of  section 
29,  township  23  N.,  E.  3  E.,  within  the  land  district  of  Seattle,  Wash- 
ington, Olympia  series. 

On  May  5, 1887,  Loren  B.  Anway  filed  an  aflSdavit  of  contest  alleg- 
ing that  the  laud  covered  by  the  entry  is  agricultural  in  character,  and 
not  chiefly  valuable  for  its  timber,  and,  therefore,  not  subject  to  entry 
under  the  timber  and  stone  act. 

A  hearing  was  had  on  this  issue  on  February  8, 1888,  and  on  Decem- 
ber 9,  1889,  the  register  and  receiver  rendered  their  joint  decision 
recommending  the  cancellation  of  Phinney's  entry. 

The  case  is  now  before  me  on  appeal  from  your  office  decision  holding 
that  the  land  in  controversy  falls  in  the  category  of  offered  lands,  and 
pretermitting,  therefore,  a  finding  on  the  facts. 

The  records  of  your  office  show  that  the  laud  in  controversy  was 
offered  at  public  sale,  at  the  minimum  price  of  one  dollar  and  twenty- 
five  cents  an  acre,  on  July  13, 1863,  under  the  authority  of  an  execu- 
tive proclamation  of  date  March  20, 1863. 

Under  the  grant  of  1864,  the  Northern  Pacific  Eailroad  Company 
filed  their  map  of  general  route  of  its  main  line  on  August  13, 1870,  and 
it  appears  that  these  lands  fell  within  the  primary  limits  under  said 
location.  It  is  also  within  the  limits  of  the  withdrawal  upon  the  map 
of  general  route  of  the  branch  line  filed  August  20, 1873.  The  main 
line  in  1875  fixed  its  terminal  south  of  this  land,  and  the  limits  upon 
1801— VOL  19 33 
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the  map  of  amended  general  route  of  tbe  branch  line  excluded  it,  so 
that  the  portion  in  the  odd  numbered  section  was  restored  to  entry, 
after  due  notice  by  publication,  on  September  1, 1879,  in  accordance 
with  your  office  letter  (''  F  ")  of  July  3, 1879. 

It  has  been  held  by  this  Department  that  the  withdrawal  of  offered  lands  in  aid  of 
a  railroad  grant  abrogates  the  original  offering,  and  on  the  revocation  of  such  with- 
drawal the  lands  are  restored  to  the  public  domain  free  of  their  previous  offered  con- 
dition, and  hence  not  subject  to  private  cash  entry.    Julius  A.  Barnes,  6  L.  D.,  522, 

syllabus. 

This  is  now  the  settled  rule,  and,  under  its  operation,  the  restored 
lands  reverted  to  the  government  free  of  the  character  impressed  upon 
them  by  the  original  offering. 

The  fact  that  the  hearing  in  this  cause  was  had  so  long  ago  as  Febru- 
ary, 1888,  and  that  it  has  been  pending  here  for  more  than  two  years,  is 
deemed  sufficient  reason  for  deciding  it  now  on  the  merita  instead  of 
remanding  it  to  your  office  for  that  purpose,  as  is  the  usual  practice. 

The  register  and  receiver,  before  whom  the  hearing  was  held  found 
that  the  land  embraced  in  Phinney's  entry  ^Ms  not  unfit  for  cultivatton 
and  chiefly  valuable  for  its  timber;  that  the  same  is  not  and  was  not  of 
the  class  of  lands  contemplated  to  be  entered  under  the  act  of  June  3, 
1878,  known  as  the  timber  land  act,"  and  recommended  the  cancella- 
tion of  the  entry. 

In  the  case  of  Houghton  v,  Junett,  4  L.  D.,  238,  it  was  held  that 

With  the  language  of  the  timber  act  as  a  guide  as  to  what  must  be  proven  by 
the  purchaser  thereunder,  theie  can  be  no  doubt  but  that  the  harden  of  proof  ia 
with  him  to  show  that  the  land  applied  for  has  its  principal  value  in  the  timber 
thereon  and  is,  moreover,  unfit  for  cultivation.  Both  of  these  conditions  must  be 
shown  to  exist  before  the  land  is  subject  to  purchase  under  the  act. 

Leaving  out  of  view  the  testimony  of  the  contestant,  I  do  not  think 
the  contestee  has  met  either  of  the  requirements  imposed  by  the  doc- 
trine as  thus  stated.  Phinney's  own  estimate  of  eight  hundred 
thousand  feet  of  merchantable  timber  on  the  one  hundred  and  twenty 
acres  in  controversy  discloses  such  a  sparseness  of  growth  as  to  throw 
suspicion  upon  his  entry,  in  order  to  sustain  which,  under  such  a  state 
ot  facts,  its  utter  worthlessness  for  agricultural  purposes,  would  have 
to  be  shown. 

On  the  other  hand,  the  witnesses  of  the  contestant,  most  of  whom 
were  farmers  living  in  the  vicinage,  testified  that  the  land  is  adapted 
to  the  successful  cultivation  of  such  agricultural  crops  as  are  usually 
grown  in  that  country.  This  evidence  possesses  peculiar  weight,  knd 
in  my  opinion  should  control  the  case. 

In  determining  what  constitutes  'Mand  unfit  for  cultivation/'  resort  most  always 
be  had  to  evidence  drawn  from  the  neighborhood  of  the  land,  and  in  such  case  the 
testimony  of  men  engaged  in  tilling  the  soil  must  of  necessity  be  held  as  entitled  to 
the  first  consideration.    Houghton  v,  Junett,  supra. 

The  decision  of  your  office  is,  therefore,  affirmed. 
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HOMESTEAD  CONTEST-  A  B ANDONMENT— REL INQUISHMENT. 

Blackshear  v.  Grifpin. 

Under  a  homestead  contest,  on  the  ground  of  abandonment,  the  default  wiU  be 
held  to  have  been  cored,  where,  prior  to  the  issnance  of  notice  the  wife  of  the 
entryman  returns  to  the  land,  and  it  does  not  appear  that  he  has  established  a 
residence  elsewhere. 

There  is  no  authority  under  the  law  for  the  wife  of  the  entryman  to  file  a  relinquish- 
ment, binding  her  husband,  where  it  does  not  appear  that  the  same  is  done 
with  his  consent. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern' 
(J.  L  H.)  her  14,  1894.  (E.  W.) 

The  plaintiff  in  the  above  mentioned  case  appeals  from  yonr  office 
decision  of  June  27,  1894,  in  which  yon  sustain  the  action  of  the  local 
officers  in  recommending  the  dismissal  of  plaintiff's  contest. 

The  land  involved  in  this  case  is  the  SB.  J  of  Sec.  18,  T.  4  K,  R.  10 
W.,  Gainesville  land  district,  Florida. 

It  appears  that  defendant  made  homestead  entry  of  the  tract  in  con- 
troversy on  the  23d  of  November,  1891,  and  established  his  residence 
thereon.  It  further  appears  that  sometime  in  the  spring  of  1892  he 
left  the  tract,  his  wife  about  the  same  time,  or  very  soon  thereafter, 
also  moving  away  therefrom. 

On  the  17th  of  October,  1892,  plaintiff  laied  his  affidavit  of  contest 
upon  the  ground  of  abandonment.  Upon  this  notice  issued  from  the 
local  office  on  March  24,  1893. 

Between  the  date  of  filing  the  affidavit  of  contest  and  the  Issuing 
of  notice  thereon,  the  wife  of  defendant  returned  to  the  land  in  con- 
troversy. 

It  does  not  appear  whether  defendant  did  establish  a  residence  else- 
where, nor  does  his  whereabouts  seem  to  be  known. 

The  above  stated  facts  appearing  in  the  testimony  taken  before  the 
local  officers  at  the  trial  of  the  contest,  they  held  that  the  return  of  the 
wife  to  the  land  in  controversy  before  notice  issued  upon  plaintiff's  con- 
test, cured  the  laches  of  the  defendant;  whereupon  they  recommended 
that  plaintiff's  contest  be  dismissed. 

In  this  ruling  your  office  concurs. 

The  law  fixes  a  man's  domioil  where  his  family  permanently  resides, 
and  it  nowhere  appearing  that  the  defendant  after  leaving  the  land  in 
controversy,  had  established  a  residence  at  any  other  place,  I  concur 
in  the  conclusion  at  which  you  have  arrived. 

Accompanying  the  record  of  this  case  is  a  letter  which  purports  to 
be  a  relinquishment  on  the  part  of  the  defendant's  wife,  requesting 
that  decision  be  rendered  in  favor  of  contestant. 

I  know  of  no  authority  of  law  authorizing  the  wife  to  file  a  relin- 
quishment binding  her  husband,  where  it  does  not  appear  that  the 
same  is  done  with  his  consent.  * 

Your  office  decision  is  accordingly  affirmed. 


516  DECISIONS  EELATING  TO   THE   PUBLIC   LANDS. 

RAILROAD  GRANT— IN1>EMXITT  8ELECTI0N-SETTL.KMX:NT   RIGHT. 

NoHTHEEN  Pacific  E.  E.  Co.  v.  Teipp. 

A  settlement  claim  will  not  defeat  an  indemnity  selection  of  the  land,  where  at  such 
time  the  settler  was  asserting  a  similar  claim,  under  another  law  and  for  a 
different  tract,  which  be  subsequently  perfected. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decern- 
(J.  I.  H.)  ber  14^  1894.  (F.  W.  O.) 

I  have  considered  the  appeal  by  the  Korthem  Pacific  E.  E.  Co.  from 
your  office  decision  of  October  18,  1888,  holding  for  cancellation  its 
indemnity  selection  of  lots  1, 2, 3  and  4,  Sec.  1,  T.  26  K,  E.  33  B.,  Spokane 
Falls,  Washington,  on  account  of  the  settlement  claim  of  A.  W.  Tripp. 

The  land  involved  is  within  the  indemnity  limits  of  the  grant  for  said 
railroad  company  and  was  selected  on  account  thereof  May  14, 1885. 

Upon  an  application  by  Tripp  to  make  homestead  entry,  accompanied 
by  an  affidavit  in  which  settlement  was  alleged  February  15,  1885, 
hearing  was  duly  had,  the  testimony  taken  thereat  showing  that  Tripp 
settled  upon  the  land  prior  to  selection,  claiming  the  same  as  a  home- 
stead, and  that  he  has  since  continued  to  claim  and  improve  the  land 
until  the  date  of  hearing.  But  it  was  also  shown  that  at  the  time  of 
settling  upon  this  tract  he  was  claiming  another  tract  under  the  pre- 
emption law,  upon  which  he  made  proof  in  July,  1885. 

From  this  state  of  facts  you  hold  that  Tripp  had  such  a  claim  to  the 
land  at  the  date  of  selection  as  would  defeat  the  company's  right  and 
its  selection  is  therefore  held  for  cancellation,  with  a  view  to  allowing 
Tripp's  application  j  from  said  decision  the  company  appeals. 

The  only  question  presented  for  consideration  in  view  of  the  recent 
decision  of  the  Dej)artment  in  the  case  of  Jennie  L.  Davis  t\  Northern 
Pacific  E.  E.  Co.  (19  L.  B.,  87),  is  as  to  whether  the  fact  that  Tripp 
made  proof  upon  his  pre-emption  claim  subsequent  to  date  of  selection 
by  the  company  would  defeat  his  rights  in  the  premises  under  his  settle- 
ment made  upon  the  land  in  question  under  the  homestead  law  prior 
to  the  offering  of  such  pre-emption  proof. 

It  is  well  established  by  the  repeated  rulings  of  this  Department  that 
a  person  can  not  maintain  two  claims  arising  under  the  settlement  laws 
at  one  and  the  same  time,  and  while  a  person  attempting  to  hold  two 
such  claims  might  abandon  one  or  the  other,  and  thus  legalize  his 
claim  to  the  tract  retained,  the  nature  of  his  claim  asserted  at  any 
given  time  must  be  arrived  at  by  a  consideration  of  the  facts  proven  in 
each  given  case. 

In  the  case  under  consideration  Tripp  had,  prior  to  the  date  of  the 
company's  selection  and  his  alleged  settlement  upon  the  tract  in  ques- 
tion, made  pre-emption  filing  for  another  tract  upon  which  he  made 
proof  in  July,  1885,  two  months  after  the  company  had  made  selection 
of  the  land  in  question.    By  so  doing  he  abandoned  any  right  of  election 
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he  might  before  have  had  in  the  matter  of  assertion  of  claim  to  the  land 
in  question^  and  clearly  established  the  previous  acts  performed  in  the 
matter  of  improvement  of  the  land  in  question,  as  a  mere  trespass,  and 
as  such  in  nowise  interfered  with  the  company's  right  to  make  selec- 
tion to  the  laud  under  consideration. 

In  the  case  of  the  Korthern  Pacific  B.  R.  Co.  v.  Therriault  (18  L.  D., 
224),  it  was  held  that 

where  the  facts  and  circamstances  Barroanding  the  use  and  occnpancy  of  the  land 
axe  such  as  to  overcome  the  presumption  that  the  occupant  intended  to  claim  a  tract 
under  the  public  land  laws,  the  occupancy  must  be  regarded  as  a  mere  trespass,  and 
not  sufficient  to  except  the  land  covered  thereby  from  the  operation  of  the  grant  to 
aaid  company.    (Syllabus.) 

The  holding  in  said  case  based  upon  a  previous  decision  of  the  Depart- 
ment in  the  case  of  said  company  against  Jas.  L.  Morse  (L.  and  R. 
Press-copy  book  201,  page  703)  is  conclusive  of  the  case  under  consider- 
ation, and  I  must,  therefore,  reverse  your  office  decision  and  direct  that 
Tripp's  application  be  rejected  and  the  company's  selection  be  permitted 
to  standy  if  in  other  respects  regular  and  valid. 


KEPATMENT— FEE  FOR  NOTICE   OF  CANCEL.L.ATION. 

Harrington  v.  Gates. 

Repayment  of  the  one  dollar  deposited  by  a  contestant  for  notice  of  cancellation  will 
not  be  granted  on  the  ground  that  the  fee  was  unearned  where  the  record  shows 
that  the  contestant  made  entry  of  the  land,  and  hence  must  have  received 
notice  of  cancellation  from  the  local  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  ber  14, 1894.  (J.  I.  P.) 

I  have  considered  the  appeal  of  Orville  C.  Harrington  from  your 
office  decision  of  September  7, 1893,  affirming  the  decision  of  the  local 
officers,  rejecting  his  application  for  the  repayment  of  one  dollar  which 
be  claims  was  unearned  by  the  local  officers,  under  section  2  of  the  act 
of  May  14, 1880  (21  »tat.,  140). 

The  facts  in  the  case  show  that  thehomesteadentry  of  Gates,  against 
which  Harrington  had  filed  contest,  was  canceled  on  August  3,  1893, 
by  relinquishment,  and  that  Harrington,  on  the  same  day,  made  home- 
stead entry  No.  3233  for  eighty  acres  of  the  land  embraced  in  Gates 
entry.  When  he  instituted  contest  Harrington  paid  the  fees  required 
by  law,  including  one  dollar,  for  what  is  called  the  cancellation  fee. 

Section  2  of  the  act  of  May  14,  1880,  is  as  follows — 

In  all  cases  where  any  person  has  contested,  paid  the  land-office  fees,  and  procured 
the  cancellation  of  any  pre-emption,  homestead,  or  timber-culture  entry,  he  shall  be 
notihed  b3'  the  regiHter  of  the  land  office  of  the  district  in  which  such  land  is  sit- 
uated of  such  cancellation,  and  shuU  be  allowed  thirty  days  from  date  of  such 
notice  to  enter  said  lands :  Provided^  That  said  register  shall  be  entitled  to  a  fee  of 
one  dollar  for  the  giving  of  such  notice,  to  be  paid  by  the  contestant,  and  not  to  be 
reported. 
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It  will  be  observed  that  the  last  clause  of  said  section  proyides  that 
said  fee  shall  be  paid  the  register  for  giving  notice  of  cancellation.  It 
is  denied  by  Harrington  that  the  notice  in  this  case  was  actaally  given ; 
that  he  appeared  at  the  local  office  immediately  after  relinquishment 
and  made  entry  of  the  land. 

The  very  fact,  however,  that  he  did  make  entry  of  said  land  is  con- 
clusive evidence  that  he  must  have  had  notice  of  the  cancellation  of 
said  entry,  and  the  only  medium  through  which  he  could  have  received 
said  notice  legally  was  through  the  local  office.  Hence  the  payment 
of  the  fee  of  one  dollar  was  proper,  and  its  repayment  cannot  be  snc- 
cessfuUy  demanded. 

The  section  quoted  does  not  in  terms  require  the  register  to  give  a 
written  notice  of  cancellation,  and  if  Harrington  received  actual  notice 
of  said  cancellation,  it  must  have  emanated  from  the  local  office,  and 
would,  therefore,  entile  the  register  to  the  fee  stated. 

I  have  deemed  the  question  presented  of  sufficient  importance  to 
extend  this  opinion  beyond  a  simple  affirmance. 

The  decision  of  your  office  is  affirmed. 


SWAMP  GRANT— INDIAN  RIGHT  OF   OCCITPAJrCT. 

State  of  Wisconsin. 

By  the  ewamp  land  grant  the  State  of  Wisconsin  acquired  the  title,  the  naked  fee, 
to  the  swamp  land  embraced  within  the  Lac  de  Flambeaa  reeerration,  tabjeci 
to  the  right  of  Indian  occupancy ;  and,  while  said  right  exists,  no  action  should 
be  taken  under  said  grant  looking  toward  a  disturbance  of  the  Indian  right. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  her  19,  1894.  (F.  L.  C.) 

I  am  in  receipt  of  your  office  letter  of  April  17, 1894,  relative  to  cer- 
tain selections  made  by  the  State  of  Wisconsin  under  the  swamp  land 
grant  of  September  28, 1850  (9  Stat.,  519),  of  lands  within  the  Lac  de 
Flambeau  Indian  Beservation.  Beference  is  made  in  said  letter  to  a 
schedule  of  101  selections  made  by  members  of  the  above  mentioned 
band  of  Chippewa  Indians,  ''which  was  approved  by  the  President^ 
except  where  they  were  in  conflict  with  selections  made  and  claimed 
by  the  State  of  Wisconsin  under  the  swamp  land  grant  of  Septem- 
ber 28, 1850." 

The  selections  thus  in  conflict  have  been  under  consideration  in  your 
office,  where  it  appears  a  decision  was  rendered  April  17, 1894,  rejec^ 
ing  the  State's  claim  to  all  of  the  lands  in  conflict  with  said  Indian  selec- 
tions, except  as  to  thirteen  tracts  averaging  forty  acres  each,  making 
an  aggregate  of  about  Ave  hundred  and  twenty  acres,  which  are  found 
to  be  swampy  in  character.  As  to  these,  the  Lac  de  Flambeaa  reser- 
vation being  a  subsisting  one,  your  office  expresses  a  doubt  as  to  the 
propriety  of  preparing  and  submitting  to  the  Department  for  its 
approval  to  the  State  a  list  of  the  tracts  so  found  to  be  swamp,  and 
instructions  are  asked  on  this  point. 
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The  Lac  de  Flambeau  reservation  was  set  apart  as  a  specific  reserva- 
tion under  and  by  virtue  of  the  provisions  of  the  treaty  of  September 
30, 1854  (10  Stat,  1109). 

The  ^ant  of  swamp  lands  to  the  State  having  been  made  September 
28, 1850,  four  years  prior  to  the  treaty,  and  being  a  grant  in  presentij 
the  qaestion  arises:  Did  the  State  get  title  to  the  swamp  lands  falling 
within  the  Indian  reservation? 

It  seems  that  the  Indians  prior  to  the  treaty  of  1854  bad  the  right  of 
occupancy  to  the  land  in  the  reservation,  together  with  the  country 
surrounding  it.  By  the  treaty  of  October  4, 1842  (7  Stat.,  691),  ceding 
to  the  United  States  certain  country  described  by  bounds  in  Article  1, 
the  Indians  stipulated  for  the  right  of  occupancy  of  the  lands  ceded, 
until  required  by  the  President  to  remove. 

It  thus  appears  that  the  title  to  the  lands  in  question  was  in  the 
United  States  at  the  date  of  the  swamp  land  grant  in  1850.  It  there- 
fore passed  by  said  grant,  but  subject  to  the  right  of  Indian  occupation, 
for  that  was  the  character  of  the  holding  by  the  government,  and  it 
could  pass  no  more  than  it  had.  The  grantee,  the  State,  could  take  only 
the  naked  fee,  and  could  not  disturb  the  occupancy  of  the  Indians. 
That  occupancy  could  only  be  interfered  with  or  determined  by  the 
United  States.    Beecher  r.  Wetherby,  95  U.  S.,  617  (525). 

In  United  States  v.  Thomas,  151  U.  S.,  577  (583),  the  supreme  court, 
having  under  consideration  a  case  involving  a  school  section  in  Wis- 
consin on  lands  similarly  situated,  so  far  as  the  rights  of  the  Indians 
were  concerned,  to  those  here  being  considered,  said  that  the  right  of 
Indian  occupancy  ^'  gave  them  the  enjoyment  of  the  land  until  they 
were  required  to  surrender  it  by  the  President  of  the  United  States^ 
which  requirement  was  never  made.''    The  court  further  said: 

So,  by  authority  of  their  original  right  of  occupancy,  as  weU  as  by  the  fact  that 
the  section  is  included  within  the  tract  set  aside  as  a  portion  of  the  permanent  reser- 
vation in  consideration  of  the  cession  of  lands,  the  title  never  vested  in  the  State, 
except  as  subordinate  to  that  right  of  occupation  of  the  Indians. 

The  decisions  cited  were  dealing  with  the  school  grant,  while  we  have 
here  under  consideration  the  swamp  land  grant;  but  the  two  grants  are 
of  equal  dignity  and  are  similar  in  character  so  far  as  the  passing  of 
title  is  concerned,  and  the  reasoning  of  those  cases  applies  to  this. 
Furthermore,  the  case  last  cited  involved  a  consideration  of  the  rights 
of  a  band  of  the  Chippewa  Indians ;  the  matter  before  me  relates  to  the 
rights  of  another  band  of  the  same  tribe,  holding  its  rights  under  the 
same  treaties.  It  is  therefore  directly  in  x)oint,  and  is  authority  for  say- 
ing that  by  the  grant  of  1850  the  State  of  Wisconsin  acquired  the  title 
to  the  swamp  lands  in  the  Lac  de  Flambeau  reservation,  subject  to  the 
right  of  Indian  occupation — the  mere  naked  fee,  without  the  right  to 
occupy  until  the  Indian  right  shall  have  been  extinguished.  But, 
instead  of  any  action  looking  to  extinguishment  of  Indian  right  of  occu- 
pancy, it  has  been  made  more  certain  and  stable  by  the  treaty  of  1854 
providing  for  the  establishment  of  a  permanent  and  specific  reservation. 
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The  Lac  de  Flambeau  reservation  being  sach,  nothing  shoald  be  done 
which  would  tend  to  disturb  or  cloud  that  right  while  it  exists^  or  which 
might  appear  to  evidence  a  greater  right  in  the  State  than  it  really  has 
or  can  get  at  the  present  time. 

In  view  of  what  has  been  said  herein,  I  am  of  the  opinion  that  so  long 
as  the  Indian  reservation  remains  intact,  patent  should  not  issue  to  the 
State  for  the  swamp  lands  within  said  reservation. 

You  are  therefore  directed  not  to  submit  any  list  of  said  lands  for 
approval  while  the  condition  indicated  continues. 


oklahoma  lands-settlembxt  rights. 

Smith  v.  Miller. 

The  disqnalification  imposed  upon  persona  ii?ho  enter  the  Territory  of  Oklahoma, 
prior  to  the  time  fixed  therefor,  cannot  be  ignored  on  the  ground  that  the  settler 
was  misinformed  as  to  the  law. 

Secretary  Smith  to  the  Commissioners  of  the  General  Land  Office^  Decern- 
(J.I.H.)  ber  19^1894.  (J.L.) 

I  have  considered  the  case  of  Irene  Smith  against  Warren  Miller, 
upon  the  appeal  of  the  latter  from  your  office  decisions  of  February  23, 
and  May  23,  1893,  affirming  the  decision  of  the  local  officers,  sustain- 
ing Smith's  contest,  and  holding  for  cancellation  Miller's  homestead 
entry,  Ko.  5483,  of  the  SW.  \  of  section  25,  T.  19  K,  E.  2  E.,  Indian 
meridian,  Guthrie  land  district,  Oklahoma. 

On  May  2, 1889,  Warren  Miller  filed  his  soldier's  declaratory  state- 
ment, No.  174,  and  on  October  22,  1889,  made  homestead  entry,  No. 
5483,  of  said  land. 

On  April  29, 1891,  Irene  Smith  filed  her  affidavit  of  contest  against 
said  entry,  alleging: 

That  the  said  Warren  MiUer  did  enter  upon  and  occupy  a  portion  of  the  lands 
opened  to  settlement  by  act  of  Congress  approved  March  2, 1889,  and  the  President's 
proclamation  of  March  23, 1889,  in  violation  of  said  act  and  proclamation,  by  enter- 
ing upon  and  occupying  a  portion  of  said  lands,  and  selecting  the  same  as  a  home- 
stead, after  the  2d  day  of  March,  and  before  12  o'clock,  noon,  of  April  22, 1889. 

After  a  hearing,  which  began  June  15,  1891,  and  ended  on  January 
12,  1892,  the  local  officers,  on  August  31,  1892,  jointly  recommended 
that  Miller's  entry  be  canceled,  and  thsit  the  contestant,  Smith,  be 
awarded  a  preference  right  of  entry  of  said  tract. 

Upon  appeal  by  Miller,  your  office,  on  February  23, 1893,  affirmed 
said  decision  of  the  local  officers,  and  held  Miller's  homestead  entry,  No. 
5483,  for  cancellation.  And  on  May  23,  1893,  upon  consideration  of  a 
motion  for  review,  filed  by  Miller,  your  office  adhered  to  its  former 
decision. 

Miller  has  appealed  to  this  Department. 
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I  have  carefully  examined  the  whole  record,  the  briefs  of  counsel,  the 
testimony,  and  the  proceedings  before  the  local  officers.  I  find  no 
material  error  in  the  rulings  of  the  local  officers,  affecting  the  merits 
of  the  case,  and  injurious  to  the  appellant. 

In  February,  1889,  Miller  was  within  the  Oklahoma  country  without 
lawful  authority  or  permission,  looking  for  a  quarter-section  of  land  to 
be  taken  by  him  as  a  homestead,  when  the  country  should  be  opened 
to  settlement.  In  the  early  part  of  March  he  went  to  Independence, 
Kansas,  where  there  was  a  land  office,  and  consulted  a  firm  of  land 
lawyers  there,  in  whom  he  had  confidence,  in  respect  to  his  rights  and 
privileges  under  the  provisos  of  section  thirteen  of  the  act  of  Con- 
gress approved  March  2, 1889,  (25  Stat.,  1005).  He  was  advised,  that 
in  order  to  violate  the  third  proviso,  it  would  be  necessary  for  a  person 
both  "to  enter  upon  and  to  occupy"  the  land  claimed,  previous  to  the 
time  of  opening  to  be  fixed  by  proclamation. 

He  returned  to  Oklahoma,  camped  in  the  Stillwater  bottom,  in  the 
neighborhood  of  the  land  in  contest,  and  spent  several  days  during  the 
month  of  March,  finding  corners,  running  lines,  and  ascertaining  the 
numbers  and  boundaries  of  many  quarter-sections,  including  among 
them,  the  tract  in  controversy. 

About  the  last  of  March,  or  first  part  of  April,  at  his  camp  in  Okla- 
homa, he  was  shown  a  copy  of  the  President's  proclamation  of  March 
23, 1889.  Shortly  afterwards,  during  the  month  of  April,  he  removed 
his  camp  some  four  or  four  and  a  half  miles  north,  and  established  it 
on  the  narrow  strip  of  land  which  lies  between  the  north  line  of  the 
range  of  townships  numbered  19,  and  the  south  line  of  the  Cherokee 
Outlet,  and  kept  it  there  until  after  9  or  10  o'clock,  P.  M.,  of  Sunday, 
April,  21  1889,  when,  during  the  night,  he  again  removed  his  camp. 
In  the  meantime,  he  made  frequent  trips  into  Oklahoma,  and  selected 
the  land  in  contest  as  his  claim,  before  April  22, 1889;  and  took  active 
steps  to  prevent  its  being  taken  by  anybody  else.  The  precise  time  of 
his  settling  upon  and  occupying  said  land,  is  not  shown;  but  his  camp 
was  seen  upon  it  between  the  hours  of  12  M.,  and  1  P.  M.,  of  April  22, 
1889. 

The  foregoing  facts  are  not  disputed  by  any  person.  The  only 
excuse  for  his  unlawful  presence  in  the  prohibited  territory,  offered  by 
his  witnesses  or  his  counsel,  (for  Miller  himself  refrained  from  testify- 
ing as  a  witness  in  his  own  behalf)  was  that  he  was  ignorant  of  the 
law,  and  verily  believed  that  it  was  lawful  for  him,  an  old  soldier,  to 
enter  the  territory  and  select  his  homestead,  provided  he  did  not  take 
possession  of  it,  and  occupy  it  before  12  o'clock,  noon,  of  April  22, 
1889. 

Such  excuse  would  doubtless  acquit  the  entryman  of  willful  perjury. 
But  in  this  proceeding,  ignorance  of  the  law  is  no  excuse. 

Your  office  decisions  are  hereby  affirmed. 
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COAL  LAl^D  ENTRY— ADVBR8B  CLAIM. 

(^Gorman  v.  Matfebld. 

Failure  to  perfect  a  coal  land  entry  within  the  atatntory  period  defeats  the  right  of 
purchase  in  the  presence  of  an  intervening  adverse  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  19, 1894.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  lots  5^  6, 11,  and  12,  Sec.  5,  T.  46 
N.,  R.  7  W.,  N.  M.  P.  M.,  Montrose,  Colorado,  land  district. 

The  record  shows  that  Beuben  N.  Mayfield  filed  his  coal  declaratory 
statement  for  the  above  tract  March  29, 1891,  alleging  possession  on 
and  from  March  26, 1891 ;  that  on  December  1, 1891,  John  O^Gorman 
also  filed  coal  declaratory  statement  for  the  same  tract,  alleging  pos- 
session on  and  from  October  5, 1891. 

On  May  13, 1892,  Mayfield  served  notice  on  O'Gorman  that  he  would 
make  final  entry  of  said  land  on  May  26,  1892.  On  said  last  named 
date  O'Gorman  filed  a  protest  against  said  entry,  setting  forth  numer- 
ous grounds  why  said  entry  should  not  be  permitted;  but,  as  I  view  it, 
the  material  one  is  that  Mayfield  had  failed  to  make  proof  and  entry 
within  one  year  and  sixty  days  from  his  alleged  settlement  and  improve- 
ment thereon,  and  by  reason  thereof  he  had  forfeited  any  and  all  right 
to  the  land. 

May  field's  application  was  therefore  rejected  and  the  purchase  money 
tendered  returned  to  him,  because  of  said  protest.  Kotice  of  hearing 
was  given  and  finally  had  before  the  local  officers,  commencing  July 
19, 1892,  on  which  day  O'Gorman  filed  proof  and  offered  to  make  pay- 
ment for  the  land  in  controversy,  which  was  rejected  on  account  of  the 
protest  x>ending  against  the  entry  of  Mayfield.  The  purchase  money 
was  also  tendered  by  O'Gorman. 

As  a  result  of  said  hearing,  the  local  officers  found  in  favor  of  May- 
field,  and  recommended  that  his  proof  be  approved  and  final  entry 
permitted,  and  that  O'Gorman's  declaratory  statement  be  canceled. 

O'Gorman  appealed,  and  by  your  office  letter  of  April  11, 1893,  the 
Judgment  of  the  local  officers  was  reversed,  on  the  ground  that  he  had 
not  made  his  proof  within  the  period  limited  by  statute. 

A  motion  for  review  of  this  decision  was  filed,  and  on  August  7, 1893, 
your  office  overruled  said  motion,  whereupon  Mayfield  prosecutes 
this  appeal,  assigning  numerous  grounds  of  error,  the  principal  one 
being,  however,  that  it  was  error  to  hold  that  he  did  not  make  proof 
and  tender  payment  within  one  year  from  the  expiration  of  the  sixty 
days  allowed  by  statute  in  which  to  complete  the  filing. 

It  is  unnecessary  to  consider  other  grounds  of  error,  in  my  judg- 
ment, for  the  reason  that  this  one  proposition  is  sufficient  upon  which 
to  base  a  judgment. 
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The  land  in  controversy  was  surveyed  land  at  the  dates  hereinbe- 
fore given. 

Section  2349,  Bevised  Statutes,  provides  that  all  claims  must  be  pre- 
sented at  tbe  proper  land  office  within  sixty  days  after  date  of  actual 
settlement  and  improvement  of  the  land,  by  filing  a  declaratory  state- 
ment therefor.  Section  2350,  Id.,  provides  that  the  claimant  shall  be 
required  to  prove  his  right  and  pay  for  the  "lands  filed  on  within  one 
year  from  the  time  prescribed  for  tiling"  tbe  declaratory  statement, 
**and  upon  failure  to  file  tbe  proper  notice  and  to  pay  for  the  lands 
witbin  the  required  period,  the  same  shall  be  subject  to  entry  by  any 
other  qualified  applicant." 

By  Mayfield's  declaratory  statement  it  is  shown  that  he  took  poses- 
sion  of  said  lands  March  26, 1891.  The  sixty  days  within  which  he  was 
required  to  file  his  declaratory  statement  expired  May  25^  following. 
From  that  date,  therefore,  his  year  began  to  run  within  which  he  should 
submit  his  proof  and  make  entry.  In  computing  the  time  it  seems  to 
me  to  be  fair  and  in  consonance  with  the  rule  covering  such  matters, 
to  eliminate  the  first  day,  to  wit.  May  2«5.  The  year  from  that  date 
would  therefore  expire  at  12  o'clock  midnight  May  25,  1892.  The 
ap])lication  for  purchase  and  tender  of  the  money  not  having  been 
made  until  the  26th,  it  is  therefore  clear  to  my  mind  that  the  applicant 
did  not  bring  himself  within  the  law.  (Endlich  on  Interpretation  of 
Statutes,  Sec.  390,  et  seq.;  Brennan  v,  Hume,  10  L.  D.,  160.) 

It  is  contended  by  Mayfield,  and  supported  by  his  own  affidavit,  and 
that  of  the  former  register  of  the  land  office,  and  also  by  another  party 
who  claims  to  have  been  present,  that  he,  Mayfield,  offered  to  make 
final  proof,  and  tendered  the  purchase  money,  on  May  12,  and  the  rea- 
son assigned  in  the  affidavits  tor  the  register  hot  accepting  it  on  that 
day  was  because  he  had  not  served  notice  on  O'Gorman,  who,  it  will 
be  remembered,  had  a  claim  of  record  at  that  time  for  the  same  land, 
and  it  is  said  in  his  affidavit  that  the  register  informed  Mayfield  that 
his  proof  made  on  the  26th  would  be  in  ample  time. 

There  is  nothing  in  the  record  showing  that  this  offer  to  make  proof 
and  tender  was  made,  as  stated,  on  May  12,  and  I  do  not  think  that  ex 
parte  statements  made  since  the  trial,  and  since  your  said  office  decision 
holding  the  entry  for  cancellation,  should  be  accepted  to  contradict  the 
record. 

The  notice  which  Mayfield  served  upon  O'Gorman  is  dated  May  10. 
Mayfield  was  cognizant  of  this  notice,  because  his  name  is  signed 
thereto,  and  the  notice  is  that  proof  would  be  offered  on  May  26.  It 
was  served  on  the  13th.  It  would  tlierefore  seem  that  i^  in  fact,  he 
did  offer  proof  and  payment,  as  alleged,  on  the  12th,  it  was  made  with 
a  full  knowledge  of  the  fact  that  notice  had  not  been  served,  and  cer- 
tainly Mayfield  will  not  now  be  heard  to  say,  under  these  circum- 
stances, that  he  relied  upon  the  information  given  him  by  the  local  office. 
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Moreover,  this  requirement  is  a  statutory  one.  Every  man  is  pre- 
sumed to  know  the  law,  and  in  the  face  of  an  adverse  claim  he  cannot 
be  permitted  to  say  that  he  relied  on  information  or  advice  from  others 

The  judgment  of  your  office  is  therefore  affirmed. 


RAILBOAD  LANDS— SECTION  6,  ACT  OF  MARCH  8,  1887. 

Union  Pacific  By.  Co.  v.  Norton  (On  Review). 

The  exceptions  to  the  right  of  purchase  conferred  by  section  5,  act  of  March  3,  1887, 
as  found  in  the  first  proviso  thereto,  are  in  favor  of  occupants,  and  in  the  second 
proviso  in  favor  of  persons  who  had  made  settlement  since  1882. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  19,  1894.  (E.  W.) 

The  defendant  in  the  above  stated  case  presents  a  motion  for  therecon- 
sideration  and  review  of  departmental  decision  of  September  21,  1893 
(17  L.  D.,  314). 

The  material  question  presented  in  the  various  grounds  of  the  motion 
for  review  may  be  considered  in  connection  with  the  ninth  ground 
thereof,  which  rea^s  as  follows : 

Error  in  holding  that  Hhe  question  to  he  determined  is:  has  Stanger  or  his 
grantors  the  right  to  purchase  the  land  under  the  provisions  of  the  fifth  section  of 
the  Act  of  March  3, 1887,'  when  in  fact  the  only  question  in  the  case  was :  has  Norton 
acquired  the  right  to  homestead  the  land  if  it  was  excepted  from  the  grant  f 

In  order  that  the  questions  presented  may  be  intelligently  considered, 
it  is  necessary  to  recite  some  of  the  material  facts  in  said  case.  These 
facts  as  stated  in  the  departmental  decision  are  as  follows : 

The  SW.  i  of  Sec.  3,  T.  4  S.,  R.  69  W.,  Denver,  Colorado,  is  within  the  limits  of 
the  grant  to  the  Denver  Pacific  Telegraphic  and  Railway  Company,  now  the  Union 
Pacific  Railway  Company,  the  right  of  which  attached  to  lands  in  the  vicinity  of 
this  tract,  on  definite  location  of  the  road  August  20,  1869. 

The  record  shows  that  Richard  K.  Cline  filed  a  pre-emption  declaratory  statement 
for  the  tract  in  question  March  23,  1865,  alleging  settlement  the  day  before. 

Robert  Henderson  made  a  like  filing  on  the  land  March  28,  following,  alleging 
settlement  the  same  day,  and  ou  January  6,  1875,  you  canceled  his  filing  for  conflict 
with  the  railroad  grant. 

On  July  21, 1874,  the  railway  company  sold  and  transferred  the  tract  to  Horace 
A.  Gray  and  Peter  G.  Bradstreet.  Afterwards  Gray  conveyed  his  interest  to  Mar- 
garet P.  Evans,  and  in  1883  said  Bradstreet  and  Evans  sold  and  conveyed  the 
same  to  John  S.  Stanger,  who  soon  tbereafter  enclosed  the  land  with  a  fence  and 
cultivated  a  part  thereof. 

On  June  12,  1885,  Michael  F.  Norton  applied  to  make  a  homestead  entry  for  the 
land.  His  application  was  rejected  on  account  of  the  railroad  claim,  and  he 
appealed.  On  March  15, 1886,  the  railway  company  moved  that  Norton's  applica- 
tion be  dismissed. 

April  26,  1889,  Bradstreet  and  Evans,  through  their  attorney  in  fact,  applied  to 
pnrchn«e  the  tract  from  the  government  under  the  act  of  March  3,  1887  (24  Stat., 
556).    Their  proposed  purchase  was  to  make  good  the  title  of  the  transferee. 
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December  18, 1889,  Stanger,  the  transferee  of  Bradstreet  and  Evans,  applied  to 
nurchase  the  land  under  the  act  of  August  13,  1888  (25  Stat.,  439). 

Bradstreet  and  Evans  offered  proof  on  their  application  after  publishing  notice 
of  the  time  and  place  thereof. 

June  18, 1891,  you  considered  the  claims  asserted  for  the  tract,  and  held  that  the 
pre-emption  filings  excepted  the  land  from  the  operation  of  the  railway  grant, 
rejected  the  applications  to  purchase,  and  allowed  Norton's  homestead  entry.  The 
case  is  here  on  the  appeal  of  said  company  and  the  transferee. 

July  6,  1891,  after  your  decision  was  made,  Stanger  applied  to  purchase  the  tract 
under  the  fifth  section  of  the  act  of  March  3,  1887,  which  was  forwarded  to  the 
Department  nnacted  upon  by  you.  It  would  appear  from  this  that  he  had  aban- 
doned his  application  under  said  act  of  August  13, 1888,  but  whether  he  has  or  not, 
it  must  be  denied,  because  that  act  applies  only  to  lands  that  have  **  heretofore  been 
withdrawn  by  the  executive  department,"  and  the  land  in  question  has  never  been 
withdrawn,  because  never  subject  to  withdrawal,  being  excepted  from  the  grant  by 
pre-emption  filings. 

The  question  to  be  determined  is:  Has  Stanger  or  his  grantors  the  right  to  pur- 
chase the  land  under  the  provisions  of  the  fifth  section  of  the  act  of  March  3,  1887 
(supra). 

It  appears  that  the  railway  company  sold  the  lands  in  1874  and 
Norton,  a  qualified  entryman,  made  homestead  application  in  1885. 
Norton's  application  was  rejected  because  of  its  conflict  with  the  claim 
of  the  railway  company  under  its  grant,  and  Norton  appealed. 

The  real  question  in  the  case  is  this:  Bid  Stanger  acquire  a  right 
under  the  act  of  1887,  which  would  defeat  the  right  acquired  by 
Norton  under  his  homestead  application  of  1885! 

It  is  clear  from  the  facts  in  this  case  that  Mr.  Norton  was  not  in  the 
occupancy  of  the  land  in  question  at  the  date  of  the  purchase  by  Mr. 
Stanger.  Therefore  this  claim  of  Stanger  to  purchase  does  not  fall 
within  the  provisions  of  the  first  proviso  to  the  fifth  section  of  said  act, 
nor  does  the  record  show  that  Mr.  Norton  had  settled  upon  these  lands 
at  any  time  since  the  first  day  of  December,  1882;  and  therefore 
Stanger's  application  to  purchase  is  not  controlled  by  the  second 
proviso  to  said  section.  The  exceptions  in  the  first  proviso  of  the 
act  of  Congress  are  in  favor  of  occupants,  and  in  the  second  proviso  in 
favor  of  persons  who  had  made  settlement.  Whether  Congress  could 
deprive  Mr.  Norton  or  other  entrymen  of  the  benefits  of  the  homestead 
law  by  this  legislation,  is  not  a  question  for  the  Depaitment  to  decide; 
that  is  a  matter  which  the  courts  must  determine. 

The  motion  is  denied. 
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SECONI>  ENTRY-SKTTLEMENT  RIGHT8-RELINQUTSHMENT. 

DowMAN  V.  Moss. 

The  intent  of  section  2,  act  of  March  2,  1889^  was  to  afford  relief  to  those  entrymen 
who  for  some  reason  had  lost  their  laud,  and,  under  the  law,  were  precluded 
from  making  a  second  entry.  It  was  not  intended  to  allow  those,  who  made 
entry  before  the  passage  of  the  act,  to  relinquish  and  make  a  new  entry. 

Settlement  on  a  tract  covered  by  the  existing  entry  of  another  confers  no  right  while 
said  entry  remains  of  record;  but,  on  the  relinquishment  of  said  entry,  the  right 
of  the  settler  on  the  land  attaches  at  once,  and  can  not  be  defeated  by,  the  inter- 
Tening  entry  of  a  third  party. 

Where  the  settler  in  such  case  has  established  a  residence  in  good  faith  on  the  land, 
prior  to  the  cancellation  of  the  existing  entry,  his  temporary  absence  from  the 
claim,  at  the  instant  of  relinquishment,  will  not  defeat  his  settlement  right. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  her  19,  189-1.  (A.  E.) 

The  full  record  of  the  cause  shows  the  following: 

On  February  6,  1885,  Henry  B.  Greening  made  homestead  entry  of 
the  BE.  i  Sec.  22,  Tp.  6r>  N.,  R.  4  W.,  Duluth  (Minnesota)  land  district 
On  May  11,  1888,  Greening  relinquished  liis  claim,  and  Lyman  B. 
Thayer,  of  Wausau,  Wisconsin,  made  homestead  entry.  On  Novem- 
ber 10, 1888,  one  day  less  than  six  months  after,  Thayer  relinquished, 
and  Julia  McCarthy  made  homestead  entry.  On  May  0, 1889,  one  day 
less  than  six  months  after,  McCarthy  relinquished,  and  Napoleon  B, 
Thayer  made  homestead  entry.  On  November  9,  1889,  exactly  six 
months  after,  Thayer  relinquished  and  John  A.  Murphy  made  home- 
stead entry.  On  May  7,  1890,  two  days  less  than  six  months  after, 
Murphy  relinquished,  and  one  Robert  H.  Doran  made  homestead 
entry.  Doran,  before  making  this  last  entry,  had  an  entry, of  record, 
made  August  4, 1886.  He  filed  a  relinquishment  of  this,  with  an  affi- 
davit stating  that  he  bad  received  no  benefit  from  his  entry  made 
August  4, 1886.  He  therefore  claimed  the  right  to  make  a  new  entry, 
and  with  the  filing  of  the  relinquishment  of  Murphy  he  made  applica- 
tion to  enter  that  land,  which  is  the  land  in  controversy.  This  appli- 
cation was  allowed.  On  October  24, 1890,  Carrie  Moss,  defendant  in 
the  case  under  consideration,  filed  Doran's  relinquishment  and  aa 
application  to  make  homestead  entry  of  the  land,  which  was  allowed. 

On  November  18, 1890,  Richard  Dowman,  plaintiff,  applied  to  make 
homestead  entry  of  the  land.  With  his  application  Dowman  tiled  an 
affidavit  stating  that  he  made  actual  settlement  on  the  laud  September 
19, 1890,  built  a  house,  was  residing  thereon,  and  was  in  full  and  exclu- 
sive possession  of  the  premises  on  Octobei  :i4, 1890,  when  Doran's  entry 
was  relinquished  and  Carrie  Moss  made  her  entry. 

Steps  were  taken  to  determine  the  rights  of  these  parties  forthwith, 
but  being  afterwards  set  aside  because  of  an  undecided  contCv^t  then 
pending,  which  involved  the  land  in  controversy,  they  need  not  be 
detailed. 
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On  February  3, 1892,  however,  your  office  ordered  a  hearing  to  deter- 
mine the  rights  of  Dowman  and  Moss  to  the  said  land. 

Under  this  a  hearing  was  ordered  and  held  July  20, 1892,  after  which 
two  opinions  were  rendered,  one  by  each  of  the  local  officers. 

The  register  held, 

-that  Dowman  has  failed  to  make  out  a  case ;  that  as  a  matter  of  fact  he  was  not 
Tesirling  upon  the  land  when  Moss  filed,  and  that  he  bad  not  marie  such  a  com- 
pliance with  law  as  would,  in  any  event,  nndo  the  rights  gained  by  Moss  as  an  actual 
l)ona  fide  settler  upon  the  premises.  This  leads  to  the  conclusion  that  the  entry  of 
!Mo88  must  stand,  and  that  the  application  of  Dowman  must  be  dismissed,  and  it 
is  so  held  subject  to  the  right  of  appeal. 

The  receiver  held  that, 

a  careful  consideration  of  it  (the  evidence)  justifies  me  in  finding  that  Dowman 
setled  upon  said  land  as  alleged,  on  September  19,  1890,  and  has  ever  since  main- 
tained a  bona  fide  residence  thereon,  and  was  in  actual  occupation  and  possession 
thereof  on  October  24,  1890.  I  therefore  recommand  that  the  Moss  entry  be  canceled 
and  that  Dowman  be  allowed  to  perfect  his  entry. 

Both  parties  appealed,  and  your  office,  by  letter  ("  H  ")  of  January  9, 
1893,  found  that: 

Dowman  left  Grand  Marais,  where  he  had  been  living  for  several  years,  and  went 
upon  the  land,  which  was  then  covered  by  Doran's  entry,  September  19, 1890.  He 
at  once  commenced  the  construction  of  a  log  house  or  cabin  which  was  completed 
October  10,  following.  He  placed  therein  a  cooking  stove  and  some  rude  furniture, 
«nch  as  bunks  or  beds,  stools,  a  table,  and  some  shelves.  These  were  all  hewn  out 
of  the  timber  found  on  the  place.  He  remained  at  this  cabin  continuously  until 
October  30,  1890.    His  only  absence  was  from  about  October  19  to  24,  when  he  made 

a  trip  to  secure  provisions A  careful  consideration  of  the  g^eat  mass   of 

testimony  adduced  at  the  trial  before  your  office  impels  me  to  believe  that  Dowman 
only  made  a  pretentious  or  colorable  residence  on  the  land  for  the  purpose  of  *'  hold- 
ing it  down.''  I  therefore  concur  in  the  opinion  of  the  Honorable  Register,  and 
dismiss  the  contest  of  Dowman,  subject  to  appeal. 

From  this  decision  Dowman  has  appealed  to  this  Department. 

There  appears  an  error  in  the  record  of  this  case,  to  point  out  which 
is  not  material  to  a  determination  of  the  only  question  at  issue,  yet  it 
is  deemed  important  that  the  attention  of  the  local  office  be  directed 
to  it. 

This  was  x>ermitting  Doran  to  relinquish  his  homestead  entry  and 
make  entry  of  the  land  in  controversy. 

The  second  section  of  the  act  of  March  2, 1889  (25  Stat.,  854),  under 
the  provisions  of  which  Doran  claimed  the  right  to  make  another  entry, 
provides: 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
lie  has  made  entry  under  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one  quarter  section  of  public  land  subject  to  such  entry,  such  previous 
filing  or  entry  to  the  contrary  notwithsttanding. 

The  intent  of  this  provision  was  to  afford  relief  to  those  entrymen 
who  for  some  reason  had  lost  their  land,  and  under  the  law  were  pre- 
cluded from  making  a  second  entry.  It  was  not  intended  to  allow 
those,  who  made  entry  before  the  approval  of  the  act,  to  relinquish  it 
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and  make  a  new  entry.  To  construe  the  act  as  allowing  this  would  be 
to  open  a  way  for  the  sale  of  homestead  claims  and  the  taking  of  neyr 
ones,  which  is  against  the  policy  of  the  public  land  system. 

Doran  made  an  entry  on  August  4, 1886,  and  that  entry  severed  the 
laud  covered  by  it  from  the  public  domain,  and  kept  it  under  the  con- 
trol of  Doran  until  he  relinquished  it,  on  May  7,  1890,  a  period  of 
nearly  four  years.  The  latter  date  was  more  than  a  year  after  the 
approval  of  the  act  under  which  he  claimed  the  right  to  make  another 
entry.    Therefore,  the  entry  of  Doran  was  erroneously  allowed. 

The  only  question  to  determine  in  this  case  is,  whether  Dowmau  waft 
a  settler  in  good  faith  at  the  time  Doran's  relinquishment  was  placed 
on  file  in  the  local  office.  For  although  Doran's  entry  was  erroneously 
allowed,  being  of  record  it  segregated  the  land,  and  therefore  no  right 
could  be  initiated  by  reason  of  settlement.  But  the  instant  the  relin- 
quishment was  filed  in  the  local  office,  the  right  of  the  settler  on  the  land 
attaclied  and  an  entry  could  not  defeat  it.  In  this  case  it  not  being 
denied  that  Dowman  settled  upon  the  land,  the  only  question  is  whether 
he  did  so  in  good  faith — that  is,  with  the  intention  of  taking  the  laud 
under  the  homestead  law. 

The  testimony  introduced  by  defendant  is  nearly  all  irrevelant. 
Instead  of  impeaching  the  good  faith  of  the  settler  Dowman,  defend- 
ant introduces  evidence  to  show  the  character  of  defendant's  improve- 
ments, the  amount  of  money  she  could  afibrd  to  expend  on  them,  and 
how  much  superior  they  were  to  those  of  the  settler.  Defendant  also 
introduces  a  great  amount  of  testimony  to  try  to  show  that  .although 
settler  Dowman  settled  September  19,  1890,  built  a  cabin,  and  went  to 
live  in  it,  that  in  returning  from  a  trip  to  the  county  town  to  buy  pro- 
visions, he  did  not  get  to  the  land  on  his  return  until  a  short  time  after 
the  minute  when  it  is  claimed  Doran's  relinquishment  was  filed  and 
Moss's  entry  made  at  Duluth,  one  hundred  and  sixty  miles  away-. 

It  is  probably  established  doctrine  in  this  Department  that  has  been 
upheld  by  a  long  line  of  decisions  that  are  too  numerous  to  cite,  that 
necessary  absences  from  a  man's  claim  do  not  break  the  continuity  of 
settlement  or  residence  within  the  intention  of  the  land  laws,  but  that 
the  settler  though  actually  absent,  is  constructively  present  upon  his 
land  to  all  intents  and  purposes.  Therefore,  even  had  Dowman  not 
been  actually  within  the  limits  of  his  claim  at  the  instant  the  relinquish- 
ment of  Doran  was  filed  in  the  land  office  at  Duluth,  he  was  construct- 
ively upon  the  land,  as  that  was  his  only  home  and  his  right  attached 
before  that  of  Moss's  entry,  just  as  surely  as  if  he  had  been  actually 
within  the  walls  of  his  cabin.  To  hold  otherwise  would  be  both 
unreasonable  and  trifling,  and  therefore  would  not  be  sanctioned  by 
law.  But  the  evidence  does  not  show,  first,  the  exact  time  when  the 
relinquishment  of  Doran  was  filed.  Miss  Moss  in  her  testimony  admits 
that  she  did  not  know  the  exact  time  when  it  was  filed,  and  there  seems 
to  be  considerable  doubt  on  this  point.     Second,  the  evidence  does  not 
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show  that  Dowman  was  not  witliiu  the  limits  of  his  claim  at  the  time  it 
is  presumed  that  the  relinqnishment  was  filed. 

But  from  what  has  been  said  it  is  needless  to  farther  discuss  testi- 
mony bearing  upon  this  point,  as  this  kind  of  testimony,  like  that 
relating  to  Moss's  improvements,  and  the  large  amount  of  money  she 
possessed  and  expended,  is  wholly  irrelevant  to  the  only  question  at 
issue,  as  are  also  the  acts  of  Dowman  since  his  rights  attached  on 
October  24, 1890,  to  which  the  defendant  also  devotes  a  great  deal  of 
evidence. 

A  careful  examination  of  all  the  evidence  in  this  case  has  been  made, 
the  testimony  alone  comprising  nearly  seven  hundred  pages  of  type 
written  matter.  This  shows  the  facts  in  the  case  to  be  substantially  as 
follows:  The  land  involved  in  this  controversy  lies  in  the  first  school 
district  of  Cook  county.  State  of  Minnesota.  This  county  is  a  very  large 
one,  being  fifty  miles  long  east  and  west,  and  eighteen  miles  wide  north 
and  south  at  the  east  end,  and  fifty  miles  wide  north  and  south  at  the 
westend.  The  northern  lincof  thecountyis  thesouthernlineof  Canada. 
The  land  in  controversy  lies  in  the  northern  central  part  of  Cook  county, 
near  the  Canadian  line.  To  use  a  description  made  by  Miss  Moss,  the 
defendant, 

the  land  was  sitaated  in  the  wildest  and  most  uubroken  wilderness,  without  roads, 
or  even  foot  trails  through  Minnesota  for  the  settlements,  distant  by  rail  from  Duluth 
over  nine  hundred  miles.  The  nearest  post  office  is  fifty  miles  away  and  telegraph 
nearly  one  hundred  miles  distant. 

Biehard  Dowman,  the  settler  and  contestant  in  the  case,  had  lived 
for  a  number  of  years  in  Grand  Marais,  the  county  town  of  Cook  county, 
distant  fifty  miles  southeast  of  the  land,  and  in  the  same  school  district. 
He  was  a  member  of  the  first  district  school  board,  a  county  commis- 
sioner, was  unmarried,  and  his  occupation,  beside  the  two  county 
offices,  appears  to  have  been  that  of  an  explorer  and  guide  for  parties 
going  through  that  country.  The  evidence  does  not  sliow  that  he  had 
any  other  visible  means  of  supi)ort  or  possessed  much  money. 

Although  numerous  persons  have  made  homestead  entry  of  this  land, 
none  appear  to  have  done  so  in  good  faith,  for  none  appear  to  have  made 
any  settlement  during  the  period  of  five  years  it  was  entered  and 
relinquished  every  six  months.  Dowman,  according  to  his  own  testi- 
mony, knowing  the  land  had  been  thus  entered  and  relinquished  a 
number  of  times  without  any  of  the  entrymen  attempting  to  make  set- 
tlement theron,  went  on  the  laud  September  19, 1890,  and  began  the 
construction  of  a  house,  which  he  finished  October  10,  following.  From 
that  time  he  made  the  land  his  home,  actually  living  there  continuously 
until  November,  1890,  with  the  one  exception  of  a  trip  to  the  county 
town  for  provisions,  which  he  made  October  19, 1890,  returning  October 
24,  1890,  the  day  Doran's  relinquishment  was  filed. 

From  November  1, 1890,  to  the  date  of  the  hearing  he  has  been  tem- 
porarily absent  for  days  at  a  time  in  Grand  Marais,  the  county  town 
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of  Cook  county,  a  village  of  one  hundred  and  twenty  inhabitants,  bat 
which  although  fifty  miles  distant,  lies  in  the  same  school  district  as 
does  the  land  in  controversy. 

This  absenteeism  appears  owing  largely  to  the  fact  that  Dowman 
was  a  member  of  the  school  board  and  a  county  commissioner,  two  dis- 
tinct offices,  and  to  fulfil  the  duties  of  which  was  compelled  to  go  to 
the  county  town.  The  county  town  was  also  the  nearest  point  at  which 
provisions  could  be  obtained.  Owing  to  the  distance,  the  absence  of 
transportation,  and  the  difficulties  of  the  route,  it  required  two  days 
to  make  the  trip,  and  Dowman  appears  to  have  on  occasions  been 
absent  quite  a  number  of  days  at  a  time  from  his  claim.  But  this 
does  not  necessarily  imply  bad  faith,  and  the  Department  always  pre- 
sumes temporary  absences  to  be  for  good  reasons,  and  before  a  contrary 
reason  will  be  accepted  facts  must  be  disclosed  which  prove  it.  In 
this  case  no  such  facts  have  been  produced,  and  nothing  to  show  Dow- 
man had  any  other  home  than  tliat  on  the  laud  in  controversy,  beyond 
a  room,  over  the  store  of  a  friend,  which  he  occupied  in  the  county 
town  on  these  visits. 

Moss  was  a  school  teacher  in  Grand  Eapids,  Michigan,  and  hdd  taught 
school  in  cities  for  a  period  of  twenty  years.  She  was  unmarried,  about 
forty  years  of  age,  and  had  $4,000  in  cash  and  a  farm  in  Dakota  yield- 
ing an  income  of  from  $100  to  8250  x>er  annum,  while  her  salary  was 
$60  per  month.  She  bought  the  relinquishment  of  the  land  solely  on 
the  representations  of  her  Dakota  agent,  from  Doran,  who,  as  pre- 
viously shown,  had  been  erroneously  allowed  to  make  entry  of  the  land. 
Without  knowing  anything  of  the  land  except  from  her  agent,  and 
without  ever  having  been  nearer  than  one  hundred  and  sixty  miles  on 
air  line  and  nine  hundred  miles  by  rail,  she  paid  $1,000  for  the  relin- 
quishment. The  evidence  shows  that  at  that  time  Dowman  was  a  settler 
living  upon  the  land. 

Returning  to  Grand  Rapids,  Michigan,  over  one  thousand  miles  from 
the  land  by  the  nearest  route,  although  she  had  sworn  she  made  entry 
of  the  land  with  the  purpose  of  making  settlement  thereon,  Moss  con- 
tinued to  teach  school  until  the  latter  part  of  March,  five  months  after 
her  entry,  and  after  she  had  been  served  with  a  notice  of  Dowman^s 
contest.  The  following  month  she  made  the  trip  to  the  land,  arriving 
there  two  days  before  the  expiration  of  the  first  six  months  after  her 
entry.  Pitching  a  tent  within  sight  of  Dowman's  house  in  which  he 
was  living,  she  began  the  erection  of  imi)rovement8  so  near  to  Dow- 
man's cabin  that  the  clearings  joined,  erecting  a  residence  that  cost 
$700,  and  adding  all  the  furniture  and  conveniences  that  money  could 
buy  to  make  it  comfortable  for  a  woman  to  reside  in.  All  this  expend- 
iture and  improvement  were  made  in  the  face  and  with  a  knowledge 
of  Dowman's  claim  and  prior  settlement,  and  therefore  made  at  Moss'a 
own  risk,  and  it  would  appear,  for  the  purpose  of  defeating  his  claini^ 
if  possible,  by  means  of  superior  improvements,  in  spite  of  the  long 
established  and  well-known  ruling  of  this  Department  in  such  cases. 
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The  character  or  value  of  Moss's  improvements  gives  her  no  advan- 
tage. Because  she  had  more  money  than  Do wman  to  expend  on  improve- 
ments does  not  detract  from  his  rights. 

In  view  of  these  facts  and  that  no  evidence  has  been  introduced 
which  shows  that  Bowman's  settlement  was  not  made  in.  good  faith, 
under  the  established  ruling  of  this  Department,  the  settler  Dowman's 
right  attached  instantly  on  the  filing  of  Doran's  relinquishment,  and 
is  therefore  superior  to  Moss's  entry.  Your  office  decision  is  therefore 
reversed,  and  you  will  cancel  Moss's  entry,  and  allow  that  of  Do  wman. 


RAILROAD  GRANT-ACT  OP  AUGUST  6,  1899. 

St.  Paul,  Minneapolis  and  Manitoba  Ey.  Co.  v.  Stiokney. 

The  act  of  August  5,  1892,  does  not  provide  for  relinquishmeut  and  selection  in  case 
of  an  entry  under  which  the  claim  \yas  not  initiated  prior  to  January  1,  1891. 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office^  Decent' 
(J.  I.  n.)  her  19,  1894.  (F.  W.  C.) 

I  am  in  receipt  of  your  office  letter  of  November  17,  1894,  requesting 
instructions  as  to  whether  the  St.  Paul,  Minneapolis  and  Manitoba  Kail- 
way  company  should  be  called  upon  to  release  its  claim  to  the  NE.  J  of 
Sec.  9,  T.  130  N.,  B.  38  W.,  Fargo  land  district,  North  Dakota,  in  favor 
of  Francis  W.  Stickney,  under  the  provisions  of  the  act  of  August  5, 
1892  (27  Stat,  390). 

Said  act  provides  for  the  release  of  lands  within  the  limits  of  said 
company's  grants,  as  extended  into  the  Territory  of  Dakota,  which  had 
been  disregarded  in  the  previous  disposition  of  the  lands  and  the  admin- 
istration of  the  grants  under  which  said  company  claims. 

Upon  such  release  the  company  is  granted  a  correlative  right  of  selec- 
tion within  the  boun<laries  of  certain  States  therein  named,  but  the  pro- 
tection is  limited  to  those  persons  whose  claims  were  initiated  prior  to 
January  1, 1891. 

From  the  statement  contained  in  your  office  letter  it  appears  tliat  on 
April  14, 1892,  Stickney  was  i)ermitted  to  make  homestead  entry  for  the 
land  before  described,  upon  which  final  certificate  issued  May  24,  1893, 
and  due  to  inadvertence,  said  entry  was  passed  to  patent  on  i^ovember 
16,  1893. 

Upon  an  examination  of  Stickney's  papers  I  find  that  he  makes  no 
claim  to  the  land  prior  to  his  entry  on  April  14,  1892,  and  his  entry 
ccmld  not,  therefore,  furnish  a  basis  for  relinquishment  and  selection  of 
other  lands  under  the  provisions  of  the  act  of  August  5,  1892. 

The  fact  that  your  office  inadvertently  issued  a  patent  upon  said  entry 
in  disregard  of  said  company's  grant,  and  the  willingness  of  the  com- 
pany as  expressed  in  your  office  letter  to  release  the  same,  if  permitted, 
under  the  provisions  of  said  act,  in  no  wise  affects  the  question  submit- 
ted for  the  consideration  of  this  Department. 
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RAILROAB   GRANT— INDt AX   RESERVATION. 

Northern  Pacific  R.  R.  Co.  v.  Eberhard. 

At  the  date  of  the  grant  to  the  Northern  Pacific  company  the  lands  in  the  Bitter 
Root  valley  "ahovo  the  Loo-lo  fork"  were  included  in  the  Indian  reservation 
created  hy  the  treaty  of  April  18, 1855,  and  therefore  excepted  from  the  operation 
of  said  grant. 

Secretary  Smith  to  the  Commissioner  of  tlie  General  Land  Office^  Fehru- 
(J.  I.  H.)  ary  19,1894.  (G.  O.  E.) 

On  February  9,  1888,  Cyrus  Eberhard  made  pre-emption  cash  entry 
No.  2973  for  lots  1,  2  and  3  and  the  SE.  J  of  the  NE.  J  of  Sec.  3,  T.  11 N., 
R.  20  W.,  Missoula,  Montana,  having  made  final  proof  therefor  October 
3, 1886. 

This  land  is  within  the  limits  of  the  grant  to  the  Northern  Pacific 
llailroad  Company,  as  shown  by  the  map  of  definite  location,  and  also 
within  the  limits  of  the  withdrawal  for  said  company  upon  general 
route,  which  became  effective  February  21, 1872. 

On  July  21,  1887,  the  company,  through  its  attorney,  made  applica- 
tion to  your  office  for  the  cancellation  of  Eberhard's  filing,  together  with 
other  similar  cases,  but  it  appears  no  action  was  taken  thereon. 

On  February  9, 1887,  the  company  filed  in  the  local  office  at  Helena 
list  No.  211,  being  an  application  to  select  among  others,  the  tract  in 
question.  This  application  was  rejected  for  the  reason  that  the  same 
was  '^within  the  boundaries  of  the  Flathead  Indian  reservation.'' 

The  company  appealed,  and  your  office  by  decision  of  December  2, 
1891,  affirmed  the  action  of  the  register  and  receiver,  and  held  Eber- 
hard's  entry  for  approval. 

It  is  insisted: 

1.  That  the  reservation  of  this  land  for  the  Flathead  Indians  at  the 
date  of  the  grant  would  not  per  se  except  it  from  the  grant  to  the  com- 
pany. 

.  2.  That  this  land  formed  no  part  of  the  fifteen  townships  of  valley 
land  reserved  by  the  act  of  June  6, 1872,  and  ordered  thereby  to  be 
surveyed  and  sold. 

3.  That  the  land  was  public  land  of  the  United  States,  free  from 
other  claims  or  rights  July  6, 1882  (date  of  definite  location),  and  there- 
fore passed  to  the  railroad  company  under  its  grant. 

If  at  the  date  of  the  grant  to  the  company  (July  6, 1864,  13  Stat., 
305),  the  lands  were  reserved  for  the  Flathead  Indians,  they  did  not 
pass  by  the  grant.  Phelps  t\  Northern  Pacific  Railroad  Company,  1 
L.  D.,  368;  Dellone  v.  Northern  Pacific  Railroad  Company,  16  L.  D., 
229;  United  States  v.  Grand  Rapids  and  Indiana  Railroad  Company 
17  L.  D.,  420.  ' 

Article  XI  of  the  treaty  with  the  Flathead  Indians  (12  Stat.,  975), 
ratified  April  18,  1855,  provided  that — 

The  Bitter  Root  valley  ahove  the  Loo-lo  fork  shall  he  carefully  surveyed  and 
examined,  and  if  it  shall  prove,  in  the  judgment  of  the  President,  to  he  hetter  adapted 
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• 
to  the  wants  of  the  Flathead  tribe  thaa  the  general  reservation  provided  for  in  thiti 

treaty,  then  such  portions  of  it  as  m«ay  be  necessary  shall  be  set  apart  as  a  separate 

reservation  for  the  said  tribe.    No  portion  of  the  Bitter  Root  valley  above  the  Loo-lo 

fork  shall  be  opened  to  settlement  antil  such  examination  is  had,  and  the  decision  of 

the  President  made  known. 

Here  is  a  reservation  of  "  the  Bitter  Boot  valtey  above  tlie  Loo-lo 
fork." 

On  November  14,  1871,  tb.e  President  issued  an  order  reciting  that 
the  Bitter  Root  valley  above  the  Loo-lo  fork,  having  been  carefully  sur- 
veyed and  examined  in  ac:cordance  with  the  eleventh  article  of  the 
treaty  of  1855,  had  proved,  in  his  judgment,  not  to  be  better  adapted  to 
the  wants  of  the  Flathead  tribe  than  the  general  reservation  provided 
for  in  said  treaty.  Deeming  it  unnecessary  to  set  apart  any  portion  of 
said  Bitter  Root  valley  as  a  separate  reservation  for  Indians,  referred 
to  in  said  treaty,  he  directed  that  all  Indians  residing  in  said  valley  be 
removed  as  soon  as  i)racticable  to  the  reservation  provided  for  in  the 
second  article  of  said  treaty. 

On  June  5, 1872  (17  Stat,  22(5),  Congress  passed  an  act  for  the  removal 
of  the  Flathead  and  other  Indians  from  the  Bitter  Root  valley  to  the 
Jocko  reservation  provided  for  in  the  treaty  of  1855. 

The  2nd  section  of  that  act  provides  as  follows: 

That  as  soon  as  practicable  after  the  passage  of  this  act,  the  surveyor- general  of 
Moutiinii  Territory  shall  canse  to  be  surveyed,  as  other  public  lands  of  the  United 
States  are  surveyed,  tlie  lands  in  the  Bitter  Koot  valley  lying  above  the  Lo-Lo  fork 
of  the  Bitter  Root  river;  and  said  lands  sliall  be  opened  to  settlement,  and  shall  be 
sold  iu  legal  subdivisions  to  actual  settlers  only,  the  same  being  citizens  of  the  United 
Stiites,  or  having  duly  declared  their  intention  to  become  such  citizens,  said  settlors 
being  heads  of  families,  or  over  twenty-one  years  of  age,  in  quantities  not  exceeding 
one  hundred  and  sixty  acres  to  each  settler,  at  the  price  of  one  dollar  and  twenty- 
five  cents  per  acre,  payment  to  be  made  in  cash  within  twenty- one  months  from  the 
date  of  settlement,  or  of  the  passage  of  this  act.  The  sixteenth  and  thirty-sixth 
sections  of  said  lands  shall  be  reserved  for  school  purposes  in  the  manner  provided 
by  law.  Town-sites  in  said  valley  may  be  reserved  and  entered  as  provided  by  law: 
Provided^  That  no  more  than  fifteen  townships  of  the  lands  so  surveyed  shall  be 
deemed  to  be  subject  to  the  provisions  of  this  act:  Aiid provided  further,  That  none 
of  the  lands  in  said  valley  above  the  Lo-Lo  fork  shall  be  open  to  settlement  under 
the  homestead  and  pre-emption  laws  of  the  United  States.  An  account  shall  be  kept 
by  the  Secretary  of  the  Interior  of  the  proceeds  of  said  lands,  and  out  of  the  first 
moneys  arising  therefrom  there  shall  be  reserved  and  set  apart  for  the  use  of  said 
Indians  the  sum  of  fifty  thousand  dollars,  to  be  by  the  President  expended,  in  annual 
instalments,  in  such  manner  as  in  his  judgment  shall  be  for  the  best  good  of  said 
Indians,  but  no  more  than  five  thousand  dollars  shall  be  expended  in  any  one  year. 

The  2nd  section  of  the  act  of  February  11, 1874  (18  Stat.,  16),  extended 
the  benefit  of  the  homestead  act  to  all  settlers  in  the  Bitter  Root  valley, 
"who  may  desire  to  take  advantage  of  the  same.'' 

It  will  be  noticed  that  the  act  of  1873  (above  quoted)  provides  that 
"no  more  than  fifteen  townships  of  the  lands  so  surveyed  shall  bo 
deemed  to  be  subject  to  the  provisions  of  this  act,"  and  it  is  insisted 
that  since  the  tract  in  question  is  not  a  part  of  the  land  so  directed  to 
be  surveyed  and  sold  by  that  act,  it  cannot  be  classed  as  of  the  landa 
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SO  reserved,  being  beyond  and  to  the  west  of  the  fifteen  sections  so 
surveyed. 

The  fact  that  no  more  than  fifteen  townships  of  land  in  the  Bitter 
Koot  valley  above  the  Loo-lo  fork  were  deemed  by  Congress  in  1872  to 
be  subject  to  the  provisions  of  the  act,  does  not  by  any  means  change 
the  conditions  as  to  the  locus  of  the  reservation  prior  to  the  act.  The 
sole  question  therefore  is,  whether  the  land  in  question  is  a  part  of  the 
reservation  made  by  the  treaty  of  1855,  being  '^the  Bitter  Root  valley 
above  the  Loo-lo  fork." 

The  lands  of  *«The  Bitter  Root  valley  above  the  Loo-lo  fork,"  while 
under  the  designation  of  "valley"  lands,  are  not  all  "bottom"  lands. 
Arising  from  this  valley  on  each  side  of  the  Bitter  Root  river,  and 
approaching  the  mountains,  may  be  rough  hills,  and  the  surveyor 
would  probably  in  running  the  exterior  lines  of  the  townships  and 
sections  across  such  hills  describe  tbem  as  "mountainous  timber  lauds ;" 
while  in  fact  the  whole  scope  of  the  country,  from  mountain  to  moun- 
tain, on  each  side  of  the  river,  would  be  properly  designated  as 
"  vallev"  lands. 

A  careful  examination  of  the  plat  books  of  your  office  shows  that 
the  land  in  question  is  about  a  quarter  of  a  mile  south  of  the  Loo-lo 
fork,  and  about  one  mile  west  of  the  Bitter  Root  river;  being  in  such 
close  proximity  to  these  rivers,  and  "above  the  Loo-lo  fork,"  I  think  it 
is  beyond  question  that  the  lands  were  in  said  valley,  and  therefore 
reserved  by  the  treaty  of  April  18, 1855  (supra). 

With  the  limited  information  contained  in  the  records  of  your  office, 
as  to  the  exact  boundaries  and  extent  of  the  "  Bitter  Root  valley  above 
the  Loo-lo  fork,"  and  the  difficulties  which  may  be  met  in  the  future  in 
settling  property  rights,  dependent  upon  such  information,  yon  will, 
as  soon  as  practicable,  take  such  steps  as  may  be  necessary  to  define 
the  limits  of  that  valley. 

The  decision  appealed  from  is  affirmed. 


BAILROAD  GUA.NT— FORFEITCJRE-MORTGAGB   SALS. 

Gulf  and  Ship  Island  R.  R.  Co. 
(On  Review). 

Under  the  railroad  grant  of  August  11,  1856,  to  the  State  of  Mississippi,  to  aid  in 
the  construction  of  railroads  in  said  State,  the  right  to  sell  the  lands  along 
forty  miles  of  the  located  line  was  conferred  npon  the  company  on  completion 
of  the  first  twenty  miles  of  the  road ;  and,  under  the  laws  of  said  State,  a  mort- 
gage placed  on  said  lamls  would  operate  as  a  sale  thereof,  in  case  of  default  on 
the  part  of  the  mortgagee,  and  take  the  lands  so  soldont  of  the  operation  of  the 
forfeiture  act  of  September  29,  1890. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  Deeefn- 
(J.  I.  H.)  ber  20^  1894.  (F.  L.  (3.) 

A  motion  has  been  tiled  for  review  of  departmental  decision  of  March 
3, 1893  (16  L.  D.,  236),  in  the  case  of  the  Gulf  and  Ship  Island  Railroad. 
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Said  decision  was  rendered  in  connection  with  the  adjustment  of  the 
grant  of  Angust  11, 1856  (11  Stat.,  30),  to  the  State  of  Mississippi,  to  aid 
in  the  construction  of  railroads  in  said  State,  and  was  pursnant  to  the 
provisions  of  the  forfeiture  act  of  September  29, 1890  (26  Stat,,  496). 

The  particular  road  here  in  question  was  one  to  be  built  from  Bran- 
don to  the  Gulf  of  Mexico.  The  grant  was  of  every  alternate  section 
of  land  designated  by  even  numbers,  for  six  sections  in  width  on  each 
side  of  said  road.  And  in  case  it  should  appear  when  the  line  or  route 
of  said  road  was  definitely  fixed,  that  the  United  States  had  sold  any 
of  the  sections  or  parts  of  sections  thus  granted,  or  that  the  right  of 
pre-emption  had  attached  to  the  same,  the  State  wa^  authorized  to 
select  from  the  lands  of  the  United  States,  not  farther  than  fifteen 
miles  from  the  line  of  the  road,  so  much  land  in  alternate  sections  or 
parts  of  sections  as  would  equal  the  lands  sold  or  otherwise  appropri- 
ated by  the  United  States,  or  to  which  the  right  of  preemption  had 
attached  as  aforesaid. 

The  lands  falling  within  the  probable  limits  of  the  grant  were  with- 
drawn in  1856,  and  on  February  2,  1857,  the  State  by  act  of  its  legis- 
lature accepted  the  grant,  and  an  act  approved  December  3,  1858, 
conferred  the  same  upon  the  Gulf  and  Ship  Island  Kailroad  Company. 

It  appears  that  the  line  of  road  was  definitely  located,  and  the  loca- 
tion accepted  December  3, 1860. 

Section  4  of  the  granting  act  provided: 

That  the  lands  hereby  granted  to  the  said  State  shall  be  disposed  of  by  said  State 
only  in  manner  following,  that  is  to  say:  That  a  quantity  of  land  not  exceeding 
one  hundred  and  twenty  sections  for  each  of  said  roads,  and  included  within  a  con- 
tinnons  length  of  twenty  miles  of  each  of  said  roads,  may  be  sold;  and  when  the 
governor  of  said  State  shall  certify  to  the  Secretary  of  the  Interior  that  any  con- 
tinuous twenty  miles  of  either  of  said  roads  is  completed,  then  another  like  quan- 
tity of  land  hereby  granted,  not  exceeding  one  hundred  and  twenty  sections  for 
snch  road  may  be  sold;  and  so  from  time  to  time  until  said  roads  are  completed ;  and 
if  said  roads  are  not  coAipleted  within  ten  years  no  further  sales  shall  be  made,  and 
the  lands  nnsold  shall  revert  to  the  United  States. 

The  forfeiture  act  of  September  29,  1890  (26  Stat.,  496),  contains  in 
section  1  the  following  provision: 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  thereto,  all  lands  heretofore  granted  to  any  State  or  to  any  corporii- 
tion  to  aid  in  the  construction  of  a  railroad  opposite  to  and  coterminous  with  the 
portion  of  any  snch  railroad  not  now  completed,  and  in  operation,  for  the  construc- 
tion or  benefit  of  which  snch  lands  were  granted;  and  all  such  lands  are  declared  to 
be  a  part  of  the  public  domain. 

By  the  7th  section  of  said  act  the  Gulf  and  Ship  Island  Eailroad 
Company  was  allowed  a  postponement  of  the  forfeiture  of  a  specified 
part  of  its  grant  for  one  year  on  certain  conditions  named  in  the  sec- 
tion. Said  conditions  were  accepted  by  the  company,  but  it  failed  to 
comply  with  them  by  building  the  road. 

Only  twenty  miles  of  the  road  had  been  completed  at  the  date  when 
the  forfeiture  became  effective.    The  company's  contention  has  been 
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and  is,  that  having  been  authorized  under  the  provisions  of  section  4 
of  the  granting  act  to  sell  the  granted  lands  along  twenty  miles  of  its 
line  after  definite  location  and  prior  to  construction  of  any  part  of  its 
road,  and  upon  the  completion  of  twenty  miles  of  road  to  sell  the  lands 
along  an  additional  twenty  miles,  it  is  entitled  under  the  grant,  and  by 
virtue  of  its  having  built  twenty  miles,  to  the  granted  lands  alonp: 
forty  miles  of  its  line  as  definitely  located,  notwithstanding  the  forfeit- 
ure of  1890,  especially  as  it  had  mortgaged  said  lands,  which,  under 
the  laws  of  Mississippi,  was  equivalent  to  a  sale;  that  having  thus 
sold,  the  lands  do  not  fall  within  the  x)urview  of  the  forfeiture  act. 

The  decision  under  review,  after  a  full  recital  of  the  facts,  held  that 
the  measure  of  the  grant  in  its  adjustment  under  the  forfeiture  act  of 
September  29,  1890,  is  the  granted  land  that  lies  opposite  to  and  coter- 
minous with  the  completed  portion  of  the  road;  that  the  mortgafje  of 
the  lands  in  question  did  not,  in  the  absence  of  foreclosure,  constitute  a 
sale  under  the  laws  of  Mississippi,  nor  place  it  beyond  the  power  of 
Congress  to  declare  a  forfeiture  thereof,  and  that  therefore  the  act  of 
1890  operated  upon  them. 

The  motion  for  review^  assigns  error  in  said  holding  as  follows: 

1.  Holding  that  the  mortgage  executed  by  said  company  is  not  a  sale 
of  the  lands  within  the  meaning  of  the  granting  act. 

2.  Holding  that  said  mortgage  did  not  give  a  power  of  sale  to  the 
trustees,  within  the  meaning  of  the  decision  in  Tucker  v,  Ferguson  (22 
Wall.,  527). 

3.  Holding  that  the  courts  of  Mississippi  hold  that  the  existing  stat- 
ute of  said  State  provides  for  a  vesting  of  the  title  to  mortgaged  proi>- 
erty  in  the  trustees  upon  foreclosure  only. 

4.  Holding  that  the  company  is  not  entitled  to  select  both  odd  and 
even  sections  under  existing  law. 

Counsel  ask  permission  to  postpone  argument  of  the  fourth  specifi- 
cation until  your  oflftce  shall  have  acted  on  a  list  now  pending  before  it-. 

My  predecessor.  Secretary  Koble,  in  the  decision  under  review,  said, 
on  page  241 : 

If  they  (the  lands  selected  for  preliniiuary  work)  had  been  actuany  sold,  and  dis- 
posed of  in  accordance  with  the  authority  of  the  fourth  section  of  the  granting 
act,  which  is  quoted  hereinbefore,  then  they  must,  in  my  opinion,  be  held  beyond 
the  reuch  of  the  grantor  to  declare  a  forfeiture  thereof,  and  consequently,  are  not 
affected  by  the  act  of  September  29,  1890. 

But  he  held,  as  already  indicated,  that  the  execution  of  an  ordinary 
mortgage  not  foreclosed  did  not  constitute  a  sale  of  the  lands  covered 
thereby,  within  the  meaning  of  the  granting  act  in  question,  or  under 
the  laws  of  the  State  of  Mississippi. 

This  holding  is  strenuously  combatted  by  counsel  for  the  company. 
Counsel  recite  in  part  the  sixth  condition  of  the  trust  mortgage  to  show 
that,  upon  default  for  ninety  days  in  payment  of  any  semi-annnal 
installment  of  interest  on  the  bonds  secured  by  said  mortgage,  after 
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due  preseutation  and  demand,  then  the  whole  principal  sum  so  secured 
shall  forthwith  become  due  and  payable,  and  the  lien  may  be  at  once 
enforced.  They  then  state  as  a  record  fact,  that  none  of  the  interest 
coupons  have  been  paid,  and  that  therefore  the  default  contemplated 
by  the  mortgage  condition  actually  occurred  and  has  continued  since 
1887.  Though  they  do  not  assert  that  there  was  "presentation  and 
demand"  at  the  place  of  paym-ent  in  New  York,  they  cite  cases  to  show 
that  neither  of  these  acts  was  necessary  to  legal  proceedings. 

The  sixth  condition  in  the  mortgage  further  provides  that  upon  fail- 
ure as  aforesaid  to  pay  semi-annual  interest  within  ninety  days  after  it 
becomes  due  and  payable,  the  trustee 

May  institute  and  maintain  foreclosure  proceedings  in  any  court  having  jurisdic- 
tion, and  cause  the  mortgnge<l  property  to  be  sold  and  conveyed  under  tlie  direction 
of  the  court,  and  from  the  proceeds shall  pay  the  said  bonds. 

The  company  contends  that  this  provision  constituted  the  instru- 
ment a  mortgage  with  a  power  of  sale,  and  that  the  case  is  ruled  by 
the  decision  of  the  supreme  court  in  Tucker  v.  Ferguson,  22  Wall.,  527  j 
and,  further,  that  said  decision  should  govern,  even  if  it  be  held  that 
the  mortgage  does  not  contain  a  power  of  sale,  because  the  court  laid 
no  stress  whatever  upon  the  power  of  sale  in  the  trustee,  embodied  in 
the  mortgai^e  in  that  case. 

The  primary  question  to  be  determined  here  is,  whether  the  trust 
mortgage  was,  within  the  meaning  of  the  grant,  a  sale  of  such  lands 
as  the  company  had  a  right  to  sell.  If  this  be  answered  affirmatively, 
then  the  lands  in  question  were  beyond  the  reach  of  the  forfeiture  act, 
and  were  not  aff'ected  thereby.  This  was  conceded  by  Secretary  Koble 
in  the  original  decision.  Of  the  right  to  sell  there  can  be  no  doubt. 
The  company  had  completed  twenty  miles  of  road,  and  by  the  terms  of 
section  four  of  the  grant  it  was  then  authorized  to  sell  the  granted 
lands  along  an  additional  twenty  miles  of  its  line.  It  gave  a  trust 
mortgage  to  secure  bonds  issued  and  sold  to  raise  money  necessary  for 
the  construction  of  the  road. 

To  determine  whether  this  was  a  sale,  it  is  of  first  importance  to 
examine  the  laws  of  the  State  of  Mississippi  on  the  subject. 

The  statute  of  that  State  provides  (Sec.  1204,  Code  of  1880;  Sec. 
2449,  Code  of  .1892): 

Before  a  sale  under  a  mortgage,  or  deed  of  trust,  the  mortgagor  or  grantor  shan 
be  deemed  the  owner  of  the  legal  title  of  the  property  conveyed  in  such  mortgage 
or  deed  of  trust,  except  as  against  the  mortgagee  and  his  assigns,  or  the  trustee  after 
brccich  of  the  condition  of  such  mortgage  or  deed  of  trust. 

This  statute  speaks  of  the  ** property  conveyed  in  such  mortgage,*' 
thus  in  terms  treating  a  mortgage  as  a  conveyance,  and  then  provides 
specially  that  the  legal  title  "shall  be  deemed"  in  the  mortgagor, 
"except  as  against  the  mortgagee  and  his  assigns."  This  is,  in  ett'cct, 
saying  that  as  between  the  mortgagor  and  mortgagee  the  title  is  in  the 
latter — that  there  has  been  a  transfer,  a  sale. 
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Section  1207  of  the  Code  of  1880  provides  that: 

Payment  of  the  money  secured  by  any  mortgage  or  deed  of  trust  shall  extinguish 
it  and  revest  the  title  in  the  mortgagor  as  effectually  as  a  reconveyance  would. 

This  is  incorporated  in  section  2452,  Code  of  1892.  Here  the  words 
"revest"  and  "reconveyance"  plainly  import  that  in  the  State  of  Mis- 
sissippi a  mortgage  is  an  alienation  of  the  property  mortgaged^  and  takes 
the  title  out  of  the  mortgagee  conditionally.  This  is  quite  closely  allied 
to  the  common  law  rule^  as  phrased  by  Pingrey  on  Mortgages,  Sec.  10, 
as  follows: 

If  the  mortgagor  paid  th^ money  at  the  time  specified  in  the  mortgage,  the  estate 
of  the  mortgagee,  hy  reason  of  the  performance  of  the  condition  therein,  at  once 
determined  and  was  gone  forever.  But  if  the  mortgagor  failed  to  pay  on  the  day 
named,  the  title  of  the  mortgagee  became  absolute,  and  the  mortgagor  ceased  to 
have  any  interest  whatever  in  the  mortgaged  premises. 

•  The  statute  of  the  Mississippi,  as  above  quoted,  was  the  law  of  that 
State  in  1887,  when  the  trust  mortgage  was  executed,  and  is  the  law 
today.  It  follows  that  it  is  applicable  to  the  case  at  bar,  for  the  right 
to  sell  the  lands  in  question  was  in  the  railroad  company,  and  there  had 
been  default  in  the  payment  of  interest  on  the  mortgage  bonds  prior 
to  the  forfeiture  act  of  September  29,  1890. 

In  this  connection,  it  will  not  be  amiss  to  examine  the  decisions  of  the 
supreme  court  of  the  State  of  Mississippi  and  see  what  has  there  been 
held  with  relation  to  mortgaged  property. 
In  Heard  v,  Baird  et  al,  (40  Miss.,  799),  it  was  held  that: 

After  a  breach  of  condition  (in  a  mortgage)  the  legal  title  shall  not  be  deemed  to 
be  in  the  mortgagor,  or  grantor,  as  against  the  mortgagee,  or  trustee,  but  the  latter 
shall  be  regarded  as  the  legal  owner. 

This  decision  was  rendered  in  1866,  when  the  State  law  was  substan- 
tially as  it  was  at  the  date  of  the  mortgage  and  is  now.  See  Article 
12  of  Chapter  36,  Section  111,  of  the  Code  of  1857,  and  Section  2295  of 
Code  of  1871. 

In  Pickett  v,  Buckner  (45  Miss.,  226),  the  court  say : 

A  mortgage  in  fee  serves  a  complex  purpose ;  it  is  a  security  for  a  debt,  and  at  the 
same  time  a  conveyance  of  the  estate. 

It  transfers  the  estate  to  the  mortgagee  upon  the  condition  that  if  the  debt  is  paid 
on  the  dav  named,  it  shall  be  void.     If  default  is  made,  the  estate  which  before  was 

conditional  has  become  absolute Article  12  Rev ised  Code  (of  1857,  cited 

supra,)  is  nothing  more  than  a  legislative  declaration  of  the  rule  which  had  alreadj 
been  incorporated  into  the  jurisprudence  of  this  State. 

In  Clarke  v.  Wilson  (53  Miss.,  119),  it  is  said : 

The  mortgagee  after  condition  broken  becomes  owner  of  the  estate,  is  invested  with 
the  legal  title,  and  may  at  law  have  a  certain  redress  predicated  on  his  legal  right 

See  also  Myers  v.  Estell,  48  Miss.,  372;  Graham  v.  Fitts,  63  Miss.,  307; 
Butler  V.  Lee,  54  Miss.,  476;  Elson  v.  Barrier,  56  Miss.,  394;  Bowman  f. 
Roberts,  58  Miss.,  126;  Gabbert  v.  Wallace,  66  Miss.,  618. 
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The  text  book  writers,  treating  of  the  law  as  above  announced  by 
statute,  and  construed  by  the  courts  of  the  State,  lay  down  the  following: 
Under  the  head  "  Mississippi^  Pin  grey,  in  his  work  on  Mortgages,  says, 
in  section  56: 

Upon  the  matarity  of  the  debt  and  defjiult  the  legal  title  Tests  in  the  mortgagee, 
who  has  then  the  right  of  possession.  But  equity  looking  to  the  original  design  of 
the  parties  in  creating  the  mortgage  as  only  a  security  for  the  debt,  will  not  permit 
the  mortgagor  nor  the  mortgagee  to  enjoy  a  legal  right  to  the  prejudice  of  the  other. 

Jones  on  Mortgages,  Sec.  38,  .states  the  doctrine  as  follows: 

In  Mississippi,  upon  breach  of  the  condition  of  the  mortgage,  the  legal  title  becomes 
absolute  in  the  mortgagee,  who  thereupon  becomes  entitled  to  the  possession  of  the 
property  as  an  incident  to  the  title. 

My  predecessor  based  his  decision  adverse  to  the  company  and  the 
mortgagee  largely  upon  the  cases  of  Carpenter  v.  Boweu  (42  Miss.,  28), 
and  Buckley  v.  Daley  (45  Miss.,  338).  But  an  examination  of  those 
cases  shows  that  the  rights  of  third  parties  were  directly  involved  in 
the  suit,  and,  as  already  stated  herein,  the  code  (Sec.  1204,  Code  of 
1880,)  provided  that  before  a  sale  under  a  mortgage,  or  deed  of  trust, 
the  mortgagor  shall  be  deemed  the  owner  of  the  legal  title  of  the  prop- 
erty conveyed  in  such  mortgage,  except  as  against  the  mortgagee  and 
his  assigns,  after  breach  of  condition  of  such  mortgage. 

The  court  in  using  the  language  quoted  by  my  predecessor  from  Car- 
penter V.  Bowen,  had  under  consideration  the  rights  of  said  third 
parties.  But  even  then  it  recognized  an  estate  or  the  equivalent  of  an 
estate  in  the  mortgagee,  for  it  said, 

the  assignment  of  the  debt  will  draw  the  land  after  it,  (and  again,)  it  (the  mort- 
gage) is  considered  as  real  property,  to  enable  him  (the  mortgagee)  to  maintain  eject- 
ment for  the  recovery  of  the  possession  of  the  land  mortgaged. 

And  further,  in  the  same  case,  the  court  say: 

As  between  the  mortgagor  and  mortgagee,  the  fee  of  the  estate  passes  to  the  mort- 
gagee at  the  execution  of  the  deed.  This  is  necessary  to  enable  him  to  guard  and 
protett  his  security.  But  as  between  the  mortgagor  and  other  persons,  he  is  con- 
sidered as  having  the  legal  title  in  himself,  and  the  power  of  conveying  it  to  a  third 
person  subject  to  the  incumbrance  of  the  mortgage. 

As  has  been  said,  the  statute  of  Mississippi  (section  1207,  Code  of 
1880),  provides  that,  payment  of  the  money  secured  by  a  mortgage 
shall  extinguish  it,  and  revest  the  title  in  the  mortgagor  as  effectually 
as  a  reconveyance  would.  In  other  words,  a  formal  reconveyance  is 
not  necessary,  but  Sec.  1206  of  the  same  code  requires  the  mortgagee 
at  the  request  of  the  mortgagor  to  enter  satisfaetion  upon  the  margin 
of  tho  record  of  such  mortgage,  in  the  clerk's  office,  which  entry  shall 
discharge  and  release  the  same,  and  revest  title. 

The  supreme  court  of  Mississippi  on  this  point  said,  in  Stadaker 
fj.  Jones  (52  Miss.,  729):  "It  is  only  by  virtue  of  the  statute  that 
the  entry  of  satisfaction  on  the  record  supersedes  the  necessity  of  a 
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reconveyance,"  tbns  emphasizing  the  fact  that  in  Mississippi  amort- 
gage  is  regarded  as  a  conveyance. 

It  thus  appears  on  authority  that  the  title  to  the  lands  in  question 
has  passed  from  the  grantor  under  the  act  of  1856,  so  as  to  place  them 
outside  of  and  beyond  the  operation  of  the  forfeiture  act  of  1890. 
Reason  and  equity  lead  to  the  same  conclusion.  The  mortgage  was 
given  and  the  bonds  were  issued  on  the  faith  of  the  grant,  which  imme- 
diately, upon  location,  gave  a  vested  right  to  the  granted  lands  along 
twenty  miles  of  the  road,  and  upon  construction  of  twenty  miles  gave 
a  vested  right  to  the  granted  lands  along  twenty  miles  additional  of 
said  road.  The  right  to  sell  the  lands  along  forty  miles  of  the  line 
was  thus  by  the  act  of  Congress  placed  in  the  company.  It  mortgaged 
the  lands,  and  issued  its  bonds  secured  by  said  mortgage.  The  holders 
of  those  bonds  were  justified  by  the  terms  of  the  grant  in  relying  upon 
its  plain  i>rovisions  relative  to  the  security  which  lay  behind  the  bonds, 
and  they  should  not  now  be  made  to  suffer  loss,  unless  the  plain  man- 
date of  the  law  requires  it. 

After  a  full  consideration  I  am  constrained  to  conclude  that  the 
departmental  decision  of  March  3,  1893,  was  error,  and  should  be 
revoked,  except  as  to  that  part  thereof  which  holds  that  the  right  of 
indemnity  selection  is  under  existing  law  restricted  to  even  numbered 
sections.  That  question  is  reserved  for  consideration  in  connection 
with  a  list  now  said  to  be  pending  in  your  office. 

The  decision  under  review  is  modified  to  meet  with  the  views  herein 
expressed,  and  you  will  proceed  with  the  adjustment  accordingly. 
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William  T.  Dick. 

The  fact  that  a  person  has  commuted  a  homestead  entry  does  not  disqualify  him 
from  making  a  homestead  entry  -within  the  Public  Land  Strip. 

Seci'etary  Smith  to  the  Goinmissioner  of  the  General  Land  Office^  August 
(J.  I.  H.)  18, 1894.  (J.  L.  McO.) 

Your  office,  by  letter  of  June  17,  1893,  transmitted  the  papers  in  the 
matter  of  the  appeal  of  William  T.  Dick  from  the  decision  of  your 
office,  dated  December  16, 1892,  holding  for  cancellation  his  homestead 
entry  of  the  N.  i  of  the  SE.  J  of  Sec.  18,  and  the  NW.  J  of  the  SW.  J, 
and  the  SW.  i  of  the  N  W.  J  of  Sec.  17,  T.  6  N.,  R.  26  E.,  Beaver  land 
district,  Oklahoma  Territory. 

The  ground  of  the  action  was  that  the  entryman  had  previously 
made  a  homestead  entry  in  Kansas,  which  had  commuted  February  7, 
1887,  and  for  which  he  had  received  patent  November  25,  1887. 
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The  appeal  alleges  that  your  office  was  in  error  "  in  its  construction 
of  the  act  of  May  2, 1890,  and  especially  of  section  twenty  of  said  act.'' 
Said  section  20  reads  as  follows  (26  Stat.,  91): 

That  the  procedure  in  applications,  entries,  contests  and  adjudications  in  the  Ter- 
ritory of  Oklahoma  shall  be  in  form  and  manner  as  prescribed  under  the  homestead 
laws  of  the  United  States,  and  the  general  principles  and  provisions  of  the  home- 
stead laws,  except  as  modified  by  the  provisions  of  this  act;  and  the  acts  of  Congress 
approved  March  first  and  second,  eighteen  hundred  and  eighty-nine,  heretofore  men- 
tioned, shaU  be  applicable  to  all  entries  made  in  said  Territory. 

That  Beaver  land  district  is  a  part  of  ^'said  Territory '^  is  shown  by 
section  4  of  the  same  act  (page  83),  which,  in  dividing  the  Territory  of 
Oklahoma,  provides : 

The  seventh  county  shall  embi'ace  all  that  portion  of  the  Territory  lying  west  of 
the  one  hundredth  meridian,  known  as  the  Public  Land  Strip,  the  county-seat  of 
which  shall  be  at  Beaver. 

It  will  be  sufficient  for  the  purposes  of  this  present  case  to  examine 
into  the  provisions  of  the  act  of  Congress  approved  March  2,  1889  (25 
Stat.,  1005).    Section  12  of  that  act  reads  as  follows: 

That  the  lands  acquired  by  conveyance  from  the  Seminole  Indians  hereunder, 
except  the  sixteenth  and  thirty-sixth  sections,  shall  be  disposed  of  to  actual  settlers 
under  the  homestead  laws  only,  except  as  herein  otherwise  provided  (except  that 
section  2301  of  the  Revised  Statutes  shall  not  apply) ;  and  provided  further,  that  any 
person  who,  having  attempted,  but  for  any  cause  failed,  to  secure  a  title  in  fee  to  a 
homestead  under  existing  law,  or  who  made  entry  under  what  is  known  as  the  com- 
muted provision  of  the  homestead  law,  shall  be  qualified  to  make  a  homestead  entry 
upon  said  lands. 

This  proviso,  that  a  person  who  has  "made  entry  under  what  is 
known  as  the  commuted  provision  of  the  homestead  law"  shall  be 
qualified  to  make  a  homestead  entry,  is  by  section  20  of  the  act  of  May 
2, 1890,  made  "  applicable  to  all  entries  made  in  said  Territory,"  and 
by  section  4  of  the  last-named  act  Beaver  county  (the  "  Public  Land 
Strip  ^)  is  expressly  named  as  a  part  of ''  said  Territory."  Hence  I  con- 
clude that  the  fact  that  a  person  has  heretofore  commuted  a  homestead 
entry  does  not  disqualify  him  from  making  a  homestead  entry  on  the 
"Public  Land  Strip." 

The  decision  of  your  office  holding  the  entry  for  cancellation  because 
of  the  commutation  of  a  former  entry  is  therefore  reversed;  and  if  no 
other  objection  appears,  the  entry  now  under  consideration  will  be 

m 

allowed  to  remain  intact. 

I  find  nothing  in  the  record  to  show  whether  at  the  date  of  his  appli- 
cation, the  applicant  was  "seized  in  fee  simple  of  one  hundred  and 
sixty  acres  of  land  in  any  State  or  Territory."  It  may  not  be  amiss  to 
direct  attention  to  the  fact  that  if  such  was  the  case  he  was  not  quali- 
fied to  make  the  entry.  (See  last  paragraph  of  said  section  20  of  said 
act  of  May  2, 1890,  26  Stat.,  91.) 
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BAILROAI>  LANI>— SECTION  8,  ACT  OF  SEPTEMBER  «9»  1890. 

Cooper  v.  Walsh. 

Joint  possession  of  railroad  land  included  within  a  common  enclosnre  does  not  con- 
fer a  right  of  purchase  under  section  3,  act  of  September  29,  1890;  if  aach  pos- 
session is  without  license  from  the  railroad  company. 

Secretary  Smith  to  the  Commissioner  of  the  Oenerdl  Land  Office,  Decern- 
(J.  I.  H.)  her  19, 1894.  (I.  D.) 

D.  J.  Cooper,  the  plaintiff  in  the  case  of  D.  J.  Cooper  v.  Thos,  Walsh, 
appeals  from  your  office  decision  of  June  13,  1893,  wherein  you  disniiss 
his  contest  and  hold  Walsh's  homestead  entry  intact  for  the  N.J  of  the 
NE.  J  and  the  K  J  of  the  N  W.  J,  Sec.  29,  T.  2  N.,  R.  15  E.,  The  Dalles 
land  district,  Oregon,  being  lands  of  the  Northern  Pacific  Railroad  com- 
pany forfeited  by  the  act  of  September  29,  1890. 

The  affidavit  of  contest  charges : 

That  the  said  Thos.  Walsh  has  wholly  ahandoned  said  tract;  that  he  has  changed 
his  residence  therefrom  for  more  than  six  months  since  making  his  said  entry  and 
that  said  tract  is  not  settled  upon  and  cultivated  hy  said  party  as  required  by  law, 
but  I  have  had  the  said  tract  of  laud  fenced  since  the  year  eighteen  hundred  and 
eighty-one  with  a  view  of  purchasing  the  same  from  the  Northern  Pacific  railroad 
company. 

This  affidavit  was  insufficient  so  far  as  any  claim  of  right  to  purchase 
by  the  contestant  is  concerned,  but  as  no  question  was  raised  as  to  the 
sufficiency  of  the  affidavit  the  whole  case  will  be  considered. 

The  evidence  shows  that  from  1881  plaintiff  in  connection  with  several 
others  had  a  tract  of  some  eight  hundred  acres,  including  the  tract  in 
question,  under  one  fence,  and  they  used  the  lands  for  pasturage. 

The  defendant  made  homestead  entry  for  the  one  hundred  and  sixty 
acres  in  question  on  April  6, 1891,  and  soon  afterward  built  a  house  and 
broke  about  twenty  acres,  and  has  continued  to  make  his  home  on  the 
land  and  farm  it  ever  since. 

There  is  no  evidence  of  any  abandonment,  and  the  only  question  is 
whether  Cooper  has  such  possession  as  gave  him  the  preference  under 
section  three  of  the  act  of  September  29, 1890  (26  Stat.,  496). 

Under  said  section  three  any  preference  right  Cooper  can  have  must 
arise  under  one  of  two  classes :  first,  those  who  "  are  in  possession  of 
any  of  the  lands  affected  ....  under  deed,  written  contract  with, 
or  license  from,  the  State  or  corporation;'^  ....  second,  ''or 
where  persons  may  have  settled  said  lands  with  bona  fide  intent  to 
secure  title  thereto,  by  purchase  from  the  State  or  cori)oration  when 
earned,"  etc. 

The  evidence  shows  that  Cooper,  with  others,  had  possession  of  this 
tract,  together  with  other  lands,  under  one  common  fence,  but  shows 
that  he  never  settled  on  the  land,  and  does  not  show  that  the  posses- 
sion of  this  land  was  by  virtue  of  any  license,  or  even  with  the  kuowl- 
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edge  of  the  railroad  company.    There  is  no  claim  made  that  the  pos- 
session was  under  any  such  license. 

If  he  claims  under  the  second  clause,  the  testimony  shows  that  he 
never  professed  to  make  settlement  on  the  land.  In  the  case  of  Jas.  C. 
Daly  (17  L.  D.,  498)  it  was  held : 

The  right  to  purchase  from  the  government  forfeited  railroad  lands,  accorded  by 
section  three,  act  of  September  29,  1890,  to  those  <'  who  may  have  settled  said  land 
with  bana  fide  intent  to  secure  title  thereto  by  purchase  from  the  State  or  corpora- 
tion/' can  not  be  exercised  by  one  who  has  not  established  his  residence  on  such  lands. 

The  contestant  fails  to  make  a  case  by  either  showing  abandonment 
by  Walsh,  or  by  bringing  himself  within  the  provisions  of  either  of  the 
classes  named  in  section  three.  In  addition  to  this  failure  to  prove  his 
contest  charges,  the  evidence  shows  that  the  possession  of  the  eight 
handred  acres  was  by  several  persons  in  common,  and  was  such  that 
any  of  the  men  claiming  an  interest  in  that  body  of  land  might  with 
equal  propriety  have  claimed  such  possession  to  be  his  for  the  purposes 
of  purchase. 

Your  office  decision  is  affirmed^  the  contest  dismissed,  and  Walsh's 
homestead  entry  held  intact. 


practice-motion  for  rehearing-diligkncb. 
Habtman  v.  Warren  et  al.    (On  Review). 

An  affidavit  in  support  of  a  motion  for  a  rehearing^  on  the  ground  of  newly  discoy- 
ered  evidence,  must  show  that  the  evidence  was  unknown  to  theparty,  not  merely 
to  his  counsel ;  and  the  affidavit  of  counsel  is  insufficient  without  that  of  the 
party. 

It  must  be  shown,  in  support  of  a  motion  for  rehearing  on  the  ground  of  newly  dis- 
covered evidence,  that  the  testimony  could  not  have  been  discovered  by  due  dil- 
igence, and  the  facts  relied  on  to  show  such  diligence  must  be  set  forth  in  the 
motion. 

A  new  tri.ll  will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  where 
such  evidence  is  expected  from  a  witness  who  was  called  and  examined  on  the 
trial,  it  being  the  duty  of  counsel  to  question  the  witness,  when  upon  the  stand, 
as  to  all  matters  pertinent  to  the  case. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  21,  1894.  (0.  W.  P.) 

These  are  motions,  on  the  part  of  the  contestant  for  review  and 
rehearing  of  departmental  decision  of  July  20, 189:^,  in  the  case  of  Ennl 
Hartman  against  James  H.  Warren  and  others  (19  L.  D.,  64),  involving 
lot  7  and  the  NB.  J  of  the  SW.  J  of  section  30,  T.  63  N.,  E.  11  W., 
Dulnth  land  district,  Minnesota. 

On  the  motion -for  review  it  is  unnecessary  to  say  more  than  that 
when  the  case  was  before  the  Department  many  voluminous  briefs 
had  been  filed;  that  it  was  orally  argued  at  great  length;  that  all  the 
matters  recited  in  the  motion  and  complained  of  in  it,  were  carefully 
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considered  by  tbe  Department  in  deciding  the  case.  Moreover,  every 
X)roi)Ositiou  embodied  in  the  motion  was  fuUy  argaed  by  coonsel  and  no 
new  question  of  law  or  fact  is  presented  by  it.  I  see  no  reason  for 
changing  tbe  conclusion  tben  reached. 

Tlie  motion  for  rehearing  is  on  tbe  ground  of  newly  discovered  evi- 
dence, and  there  are  several  objections  to  granting  it. 

1.  The  patition  does  not  show,  or  even  state,  that  the  contestant 
Eniil  Hartman,  did  not  know  of  the  testimony  prior  to  the  trial,  nor  is 
bis  aflftdavit  filed  with  tbe  motion,  or  any  reason  given  for  not  filing  it 
The  only  affidavit  to  tlie  point  is  that  of  D.  P.  Dyer,  Esquire,  one  of 
the  contestant's  counsel. 

An  affidavit  in  support  of  a  motion  for  a  new  trial  must  show  that 
the  evidence  was  unknown  to  the  party,  and  not  merely  to  his  counsel 
(Fikes  t\  Bentley,  Hemp.,  61),  and  the  affidavit  of  counsel  is  insufficient 
without  that  of  the  party  (Hillard  on  New  Trials,  page  515,  Sec.  37). 

2.  It  must  be  shown  that  the  testimony  could  not  have  been  discov- 
ered by  due  diligence,  and  the  facts  relied  on  to  show  due  diligence 
should  be  set  forth  in  the  motion  (16  Encyclopaedia  of  Law,  567:  Sot- 
ton  i\  Abrams,  7  L.  D.,  136).  The  affidavit  of  Mr.  Dyer  sets  forth  simply 
that  the  affiant  '^  only  became  aware  of  the  existence  of  the  facts,  and 
could  not  by  due  diligence  have  discovered  them  sooner .'' 

3.  Then  on  the  merits:  The  evidence upan  which  the  moti  on  is  based 
consists  of  the  testimony  of  James  H.  Warren,  who  was  examined  at 
the  trial  for  the  contestant,  and  of  one  John  13.  Warren,  who  swears 
that  he  is  a  brother  of  the  said  James  H.  Warren. 

Two  affidavits  of  James  U.  Warren  are  filed  with  the  motion — one 
sworn  to  on  the  5th  of  September,  1894,  the  other,  on  the  8th  of  Sep- 
tember, 1894.  In  his  first  affidavit,  he  swears  that  he  exercised  his 
right  as  a  citizen  of  the  United  States,  by  voting  for  Fremont  for  Pres 
ident  in  1856,  and  later,  for  other  candidates  for  the  Presidency.  Bat 
that  did  not  answer,  as  the  treaty  was  made  in  1854;  so  another  affida- 
vit was  procured,  in  which  he  swears  that  he  voted  in  the  year  1S44  in 
Illinois,  and  in  the  year  1852,  in  California.  In  his  deposition  taken 
for  the  contestant,  and  read  at  the  trial,  he  had  sworn  that  his  resi- 
dence in  California  was  only  such  as  was  incident  to  his  religious  work 
as  a  missionary,  and  in  that  sense  temporary;  that  he  never  had  any 
plans  as  to  whether  his  absence  from  his  tribe  should  be  temporary  or 
permanent,  and  that  he  never  had  any  thought  of  severing  bis  tribal 
rehition,  whether  absent  or  not;  on  the  contrary,  that  his  connection 
with  the  Old  Chief  Buffalo,  whom  he  visited  at  La  Pointe,  "the  home 
of  his  aged  mother,"  took  on  the  nature  of  family  pride,  not  to  be 
given  up  by  voluntary  absence  from  the  tribe.  But  now  he  swears 
that  he  voted  in  California  from  the  year  1852,  down- to  1892. 

Why  did  he  not  so  testify  when  he  was  examined  before  the  bearing! 
and  why  did  not  the  contestant's  counsel  interrogate  him  to  the 
point  t 
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In  the  fifth  cross-interrogatory  he  was  asked  whether  or  not,  prior  to 
the  dOth  day  of  September,  1854,  he  had  taken  oat  natnralization  papers 
nnder  the  Gonstitntion  and  laws  of  the  United  States,  and  he  replied, 
No.  Bnt  no  question  was  asked  by  the  contestant  as  to  whether  he  had 
voted  in  California  in  elections  prior  to  1864.  That  question  certainly 
was  pertinent  to  the  inquiry,  even  according  to  the  limited  view  which 
Hartinan's  counsel  say  they  took  of  the  issue.  If  Warren  voted  in 
California  from  the  year  1852  down  to  a  time  long  subsequent  to  the 
year  1854,  it  was,  to  say  the  least,  a  very  important  fact  for  the  contest- 
ant to  bring  out  at  the  hearing  (Jacobs  on  Domicile,  S.  435;  Sheldon  v. 
Tiffin,  6  Howard  U.  S.  R,  163). 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence  when  the  evidence  is  expected  to  be  proved  by  a  witness  who 
was  called  and  examined,  it  being  the  duty  of  counsel  to  question  the 
witness,  when  upon  the  stand,  as  to  all  matters  pertinent  to  his  case, 
Fanning  v.  McCraney  (1  Mon.,  Iowa,  398) ;  Houston  v.  Smith  (2  Sraed 
&  M.,  Miss.,  577).  In  Wright  v.  Alexander  (11  Smed  &  M.,  Miss.,  411),  it 
is  said,  "  If  the  witness  omitted  to  tell  all  he  knew  from  inadvertence,  or 
because  he  was  not  interrogated  thereto,  that  would  not  be  good 
ground  for  a  new  trial."  In  State  v.  Ginger  (46  K.  W.  Eep.,  657),  it 
was  held  that  it  was  not  error  in  the  trial  court  to  refuse  a  new  trial 
on  the  ground  of  newly  discovered  evidence  when  the  evidence  con- 
sisted of  a  fact  that  one  of  the  respondent's  witnesses  omitted  to 
testify  to  when  examined  at  the  trial.  "  It  is  enough  to  say  of  this, 
say  the  court,  **  that  the  court,  no  doubt,  was  of  opinion  that  the  omitted 
fact  should  have  been  called  out  by  the  examination  of  the  witness." 
In  Houston  v.  Smith,  supra,  it  is  said,  "  The  failure  to  examine  the 
witness  to  the  omitted  point  shows,  upon  its  face,  a  want  of  diligence." 
In  the  JPeople  v.  Miller  (33  Cal.,  99),  the  defendant  and  one  Ellen 
Quinlan  were  indicted  together  for  the  crime  of  larceny,  of  which  the 
former  was  found  guilty,  and  the  circumstances  which  transpired  at 
the  time  of  the  alleged  larceny,  as  detailed  by  the  witnesses  at  the  trial 
showed  plainly  that  the  defendant  had  good  reason,  if  innocent  of  the 
crime  herself,  to  believe  that  Ellen  Quinlan  was  guilty,  and  she  had  an 
opportunity,  in  order  to  exculpate  herself  of  the  charge,  to  examine 
Ellen  in  relation  to  the  matter.  It  was  held  that  the  defendant  not 
having  availed  herself  of  the  opportunity  aflforded  her  at  the  trial, 
eonld  not  then  say  that  the  evidence  she  sought  to  obtain  could  not 
have  been  discovered  by  the  exercise  of  due  diligence  and  the  supreme 
court  refused  a  new  trial.  These  are  only  a  few  of  the  many  cases 
which  lay  down  the  law  that  a  new  trial  will  not  be  granted  under 
Buch  circumstances. 

The  evidence  contained  in  the  affidavit  of  John  B.  Warren  would 
not  change  the  result.  AH  that  he  swears  to  which  would  tend  to 
change  it,  is  merely  hearsay,  and  would  be  inadmissible  at  the  hearing 

The  motions  for  review  and  rehearing  are  denied. 
1801— VOL  19 35 
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80LDIEBS'  HOMESTEAD— DISHONOIIABLB  DISCHABOB. 

Cyrus  A.  Payne. 

A  record  of  dishonorable  discharge  from  the  military  serrioe  dieqnaUfles  the  soldier 
for  the  exercise  of  the  soldiers^  homestead  ricrht;  but  when  by  special  act  of 
Congress  the  record  is  changed,  and  an  honorable  discharge  directed,  the  soldier 
may  exercise  said  homestead  right.^ 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  E.)  ber  21, 1894.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  Lots  4,  5  and  6,  Sec.  3,  T.  10  N., 
E.  10  W.,  Santa  Fe,  New  Mexico,  laud  district. 

The  record  shows  that  Cyrus  A.  Payne  filed  soldier's  declaratory 
statement  for  said  tract  Januaryll,  1892,  and  that  the  same  was  rejected 
for  the  reason  that  said  lands  were  covered  by  the  homestead  entry  of 
one  Eaphael  Chavez,  which  was  then  being  considered  in  your  office. 
That  case  was  finally  disposed  of  by  the  departmental  decision  of  Feb- 
ruary 15, 1892  (L.  &  R.  No.  236,  p.  73) ;  whereupon  your  office,  by  letter 
of  March  9, 1892,  dii-ected  the  local  office  to  allow  Payne  to  make  entry. 

The  local  office  transmitted  his  application  to  your  office  for  its  con- 
sideration March  28,  1892,  and  on  June  20,  1892,  the  register  and 
receiver  forwarded  to  your  office  the  application  of  Elias  Chaves  for 
said  tract,  together  with  his  appeal  from  their  rejection  of  the  same. 

After  consideration  of  Payne's  application,  your  office,  by  letter  of 
October  6, 1892,  decided  that  his  application  should  be  rejected,  for 
the  reason  that 

information  f u  rnislied  this  (your)  oflSce  by  the  Record  and  Pension  Division  of  the  War 
Department  shows  that  Payne  was  mustered  in  as  First  Lientenant  of  Co.  I^  18th 
New  York  Cavalry  October  25, 1863,  and  was  dishonorably  dischari^ed  from  the  service 
as  Lientenant  November  1,  1864.  Payne's  application  is  made  under  sections  2904 
and  2306,  R.  S.,  which  provides  that  an  additional  homestead  application  may  be 
made  by  ''every  private  soldier  and  o£Scer  who  has  served  in  the  array  of  the  United 
States  during  the  recent  rebellion  for  90  days,  and  who  was  honorably  discharged'' 

Whereupon  Payne  prosecutes  this  appeal. 

There  can  be  no  doubt  as  to  the  correctness  of  your  said  office 
decision,  as  the  record  then  stood,  but  by  act  of  August  8, 1894,  Con- 
gress passed  a  law  removing  the  disability  under  which  Payne  then 
labored,  as  follows: 

That  the  President  of  the  United  States  be,  and  is,  authorized  to  cause  to  be 
revoked  and  set  aside  so  much  of  "  Special  orders,  numbered  three  hundred  and 
ninety-eight,  War  Department,  Adjutant- General's  Office,  November  fifteenth, 
eighteen  hundred  and  sixty-four,"  as  confirms  so  much  of  "  Special  orders  numbered 
two  hundred  and  ninety-six.  Headquarters  Department  of  the  Gulf,  New  Orleans, 
November  first,  eighteen  hundred  and  sixty-four,"  as  dismissed  Lieutenant  Cyrus 
Payne,  Eighteenth  Regiment  New  York  Cavalry,  for  perpetrating  frauds  upon  the 
government,  and  then  to  cause  to  be  revoked  and  set  aside  so  much  of  "  Special 
orders,  numbered  two  hundred  and  ninety-six^  Department  of  the  Gulf,  New  Orleans, 
November  firrit,  eighteen  hundred  and  sixty-four/'  as  dismissed  said  First  lienteoaot 
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Payne,  Eighteenth  New  Tork  Cayalry,  and  to  canse  to  be  issaed  to  said  Lleateuant 
Payne  a  certificate  of  honorable  mnster  ont  of  the  seryice  as  of  the  date  of  the 
twenty-seventh  day  of  May,  eighteen  hnndred  and  sixty-five.  And  said  Cyms 
Payne  shall  not,  by  reason  of  this  act,  be  entitled  to  any  pay  or  allowance  subse- 
qnent  to  said  last-named  date. 

Inasmuch  as  this  act  seems  to  relieve  him  from  the  odium  of  a  dis- 
honorable discharge,  I  see  no  reason  why  his  application  may  not  be 
allowed.    It  is  so  ordered,  and  your  office  judgment  is  reversed. 

The  application  of  Chavez,  together  with  accompanying  affidavits,  I 
herewith  return  to  your  office  for  such  further  action  as  you  may  deem 
proper  in  view  of  this  decision. 


PBACTICE-CONTEST-SBTTLEMBNT  BIOHTS-SCHIP  liOCATIOlf. 

McDonald  et  al.  v.  Habtman  et  al. 

A  qoestion  heard  and  finally  determined  by  departmental  decision  is  res  judicata, 
and  will  not  be  again  considered  on  behalf  of  the  same  parties  in  a  subsequent 
case  involving  the  same  land. 

A  oase^  arising  on  a  claim  of  aUeged  priority  of  settlement  right,  as  against  a  scrip 
location,  and  wherein  each  party  pays  his  own  costs,  is  not  a  ''contest^'  within 
the  intent  and  meaning  of  the  act  of  May  14, 1880,  by  which  a  preferred  right  of 
entry  can  be  secnred. 

A  homesteader  who  claims  priority  of  right,  by  virtue  of  an  alleged  settlement, 
must  comply  with  the  settlement  laws,  and  can  not  defer  the  establishment  and 
maintenance  of  residence  until  the  allowance  of  his  application  to  enter. 

The  fact  that  an  application  to  enter  has  been  tendered  and  rejected  can  not 
operate  to  deprive  the  claimant  of  his  right  to  again  present  his  application  for 
proper  action  thereon. 

It  is  no  objection  to  an  application  to  enter  that  it  is  tendered  prior  to  business 
hours  in  the  local  office  where  said  application  is  retained  by  the  local  officers 
and  duly  acted  upon  during  the  business  hours  of  that  day ;  nor  does  the  fact  that 
said  application  bears  the  date  of  the  day  previous  impair  its  validity,  when  it 
was  presented  on  said  date  and  refused  because  filed  out  of  business  hours. 

An  application  to  enter  embracing  non-contiguous  tracts  may  be  allowed  to  stand, 
as  to  the  contiguous  tracts,  on  the  applicant's  relinquishment  of  the  non-contiga- 
ons  subdivision. 

The  departmental  instructious  of  March  30,  1893,  with  respect  to  the  reservation  of 
land  covered  by  a  canceled  entry,  for  the  exercise  of  the  contestant's  preferred 
right,  are  only  applicable  to  contests  prosecuted  under  the  act  of  May  14,  1880. 

A  judgment  of  cancellation  takes  eifect  as  of  the  date  rendered,  and  the  land 
released  thereby  from  appropriation  becomes  subject  to  entry  as  of  such  date, 
without  regard  to  the  time  when  such  judgment  is  noted  of  record  in  the  local 
office. 

The  right  to  make  a  soldier's  additional  entry  is  a  personal  right,  and  can  only  be 
exercised  in  behalf,  and  for  the  benefit  of  the  soldier  entitled  thereto. 

A  Valentine  scrip  location  is  not  rendered  invalid  by  the  fact  that  the  name  of  the 
assignee  is  inadvertently  omitted  irom  the  written  assignment  of  said  scrip, 
where  it  is  apparent  from  the  record  that  the  locator  is  in  fact  the  lawful  pos« 
sessor  of  said  scrip,  with  full  authority  to  locate  the  same  in  his  own  name. 

In  determining  priority  of  applications  the  statements  of  the  local  officers,  contained 
in  their  report  made  in  the  ordinary  course  of  business,  are  entitled  to  due 
weight  and  consideration. 
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Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  ler  J21j  1894.  (J.  I.  P.) 

The  land  here  involved  is  located  in  the  Dnlnth,  Minnesota,  land  dis- 
trict, and  is  described  as-follows:  lots  3, 5  and  6,  and  the  SE.  ^,  NW.  ^, 
and  NW.  i,  SE.  i,  of  Sec.  30,  T.  63  N.,  R.  11  W. 

The  history  of  the  case,  as  gleaned  from  one  of  the  most  volnminons 
records  probably  ever  transmitted  to  the  Department,  is  briefly  as  fol- 
lows: 

Prior  to  the  beginning  of  this  controversy,  said  tracts  were  covered 
by  certain  Sioux  half  breed  scrip  locations,  made  by  one  Frank  W. 
Eaton,  as  the  attorney  in  fact  of  Grille  Stram,  which  locations,  by  reasoa 
of  conflict  with  pre-emption  claims  asserted  by  Angus  McDonald  and 
Thomas  W.  Hyde,  were  held  invalid  by  this  Department,  February  18, 
1889.  Not  only  did  said  decision  (unreported)  hold  said  scrip  locations 
invalid,  but  it  also  held  the  pre-emption  claims  of  Hyde  and  McDonald 
to  be  invalid,  and  cleared  the  record  of  all  conflicting  claims  to  said 
land,  as  revealed  by  that  case,  in  the  following  language: 

This  disposes  of  all  the  claims  and  asserted  claims  to  the  land,  so  far  as  disclosed 
by  the  record  before  me,  and  leaves  the  land  in  question  open  to  disposal  under  the 
public  land  laws  of  the  United  States  applicable  thereto,  and  such  is  the  Judgment 
of  this  Department. 

That  decision,  on  motion  for  review,  was  re-affirmed  January  28, 
1891  (12  L.  D.,  167),  with  the  single  modification  that  the  Depart- 
ment declined  to  pass  on  the  claim  of  Hyde  and  McDonald  that,  as 
successful  contestants,  they  were  entitled  to  the  preference  right  to 
enter  said  land,  the  language  of  the  decision  on  that  x>oint  being  as 
follows : 

Any  ((uestion  as  to  their  preference  right  of  entry  would  arise  only  npon  applica- 
tion within  thirty  days  after  due  notice  of  the  cancellation  of  the  scrip  locations  to 
exercise  such  right,  and  it  ought  not  to  be  decided  prior  to  that  time.  Saunders  f. 
Baldwin  (9  L.  D.,  391),  and  authorities  there  cited. 

The  decision  complained  of  will  be  modified  to  the  extent  of.  saying  that  the  ques- 
tion as  to  a  preference  right  of  entry  in  either  of  these  parties  is  not  decided.  It  if 
not  intended  herein  to  express  any  opinion  whatever  upon  that  question. 

The  del  artraental  decision  of  February  18, 1889,  supra^  was  promul- 
gated by  your  office  on  February  19,  and  was  received  by  the  local 
office  at  Duluth  on  the  evening  of  February  22,  a  national  holiday. 
On  the  morning  of  February  23,  prior  to  nine  o'clock,  a  crowd  of  men, 
some  of  whom  had  been  there  for  several  hours,  was  gathered  in  the 
hall  or  lobby  in  front  of  the  door  of  the  local  office.  At  nine  o'clock 
the  door  was  opened  from  the  outside  by  a  clerk  of  the  local  office^ 
and  the  crowd  rushed  in.  In  a  very  brief  space  of  time  a  number  of 
applications  for  different  subdivisions  of  the  lands  in  question  were 
presented  to  the  receiver.  The  applications  made  by  the  parties 
hereto  being  the  only  ones  presented  for  consideration  herein}  were  as 
follows: 
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Emil  Hartman : 

Lot  6,  with  Porterfield  warrant  IJTo.  74;  8E.  i,  NW.  J,  with  Valen- 
tine scrip,  E,  No.  117 ;  ^W.  J  SE.  J,  with  Porterfield  warrant  No. 
1;  and  the  additional  Hd.  application  of  Thos.  Eeed  for  lots  1  and 
2j  and  SW.  ^  NE.  ^,  all  said  lands  being  in  said  Sec.  30. 
Ghas.  P.  Wheeler,  by  his  attorney  Warren  N.  Draper,  offered  to  file  on 
SB.  J  NW.  J,  Valentine  scrip  E.  Ko.  259;  SW.  J  NE.  J,  Valentine 
scrip  E.  No.  270;  NW  J  SE.  J,  Porterfield  warrant  No.  98.    Also 
as  attorney  in  fact  of  one  David  Moyer,  Wheeler,  by  said  Draper, 
presented  soldier's  additional  homestead  certificate  for  lots  3,  6  and 
6  of  said  Sec.  30;  also,  as  attorney  for  Warren  Wing,  Wheeler,  by 
the  said  Draper,  presented  soldier's  additional  homestead  certifi- 
cate for  lot  2  of  said  Sec.  30. 
Senben  B.  Lawrence:  by  Samnel  0.  Brown,  his  attorney  in  fact,  filed 
soldier's  additional  certificate  for  lot  6,  and  SE.  J  NW.  J  of  said 
Sec.  30,  and 
William  ^f.  Stokes:  by  said  Brown,  as  attorney  in  fact,  filed  soldier's 
additional  certificate  for  the  SW.  J  NB.  J,  and  the  NW.  J  SE.  J  of 
said  Sec.  30. 
William  Alden  and  Honghton  B.  James,  by  J.  K.  Person,  their  attorney, 
prcwsented  homestead  applications,  the  former  for  lots  3,  5  and  6, 
and  the  SB.  J  NB.  J  (lot  2),  and  the  latter  for  lots  1  and  2,  aiid  the 
SW.  i  NB.  J  and  NW.  i  SB.  J  of  said  Sec.  30— both  of  said  appli- 
cations having  been  presented  and  rejected  on  February  19,  pre- 
ceding, of  which  reference  will  be  made  later  on. 
Daniel  C.  Sullivan  and  Carroll  M.  Mauseau,  during  the  afternoon  of 
February  23,  filed  homestead  applications,  the  former  for  lots  3,  6 
and  6  and  the  SB.  J  NW.  J,  alleging  settlement  thereon  Febrnary 
22, 1889,  and  the  latter  for  lots  1  and  2  and  SW.  J  NB.  J,  NW.  J 
SB.  J,  alleging  settlement  thereon  February  22, 1889. 
The  question  as  to  the  priority  of  the  applications  presented  at  the 
opening  of  the  ofi&ce  on  the  morning  of  the  23d  was  taken  under  advise- 
ment by  the  local  oflBcers  until  later  in  the  day.    Some  time  during  the 
afternoon  they  gave  their  decision,  awarding  to  Emil  Hartman  all  the 
lands  applied  for  by  him  as  above  set  forth,  and  to  David  Moyer,  the 
two  forty  acre  tracts  applied  for  by  him,  as  above  stated,  and  rejected 
all  the  other  applications  made  for  conflict  with  the  allowed  claims  of 
Hartman  and  Moyer.    From  this  action  of  the  local  officers  various 
appeals  were  taken.    Pending  those  appeals,  however,  a  motion  to 
review  the  departmental  decision  of  February  18,  1889,  was  filed  by 
Hyde  and  McDonald,  which  was  finally  disposed  of  by  the  decision  of 
January  28, 1891,  supra. 

In  closing  out  that  case  (the  motion  to  review)  and  upon  considera- 
tion of  the  apx)eals  above  referred  to,  your  office,  by  letter  "  H  "  of  March 
13, 1891,  ordered  a  hearing  to  be  had,  in  order  that  all  the  parties  to 
the  controversy  might  have  an  opportunity  to  present  their  claims  and 
evidence  in  support  thereofl 
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The  hearing  was  set  for  June  8, 18D1.  Prior  to  that  date,  however, 
viz:  on  April  2, 1891,  Hyde  made  homestead  application  for  lots  5  and 
6,  the  SE.  J  NW.  J  and  NE.  J  SW.  J  of  said  section,  claiming  the  same 
by  virtue  of  his  alleged  preference  right  of  entry,  and  by  virtue  of  his 
settlement  made  on  the  last-named  tract  August  20, 1884,  and  his  sub- 
sequent residence  thereon.  On  the  next  day  (April  3)  McDonald  made 
homestead  application  for  the  NW.  J  SE.  J  of  said  Sec.  30,  claiming  the 
same  on  the  same  grounds  asserted  by  Hyde — viz:  preference  right  of 
entry  and  settlement,  residence  and  improvement. 

On  the  day  of  the  hearing  (June  8, 1891,)  Hyde  filed  a  petition  to 
amend  his  homestead  application  of  April  2, 1891,  by  omitting  there- 
from the  NE.  J  SW.  J  of  said  Sec.  30,  assei'ting,  however,  that  he  did 
not  intend  thereby  to  abandon  his  claim  to  that  tract,  but  that  he 
would  at  the  proper  time  assert  his  claim  thereto.  His  petition  was 
allowed  and  the  application  amended  as  requested. 

The  hearing  before  the  local  office,  which  extended  over  a  period  of 
nine  or  ten  months,  resulted  in  the  following  decision  by  that  tribunal: 
it  rejected  the  claims  of  Hyde  and  McDonald,  and  Mauseau  and  Sulli- 
van, and  held  that  the  lands  were  open  to  disposal  under  the  public 
land  laws  from  the  date  of  the  Secretary's  decision,  viz:  February  18, 
1889;  that  the  applications  of  Aldeu  and  James  were  properly  and 
legally  i)resented  February  19, 1889,  and  awarded  to  James  the  NW. 
J  SE.  i  of  said  Sec.  30,  the  remaining  tracts  applied  for  by  him  having 
been  inadvertedly  patented  to  Reed  on  his  soldier's  additional  certifi- 
cate, and  hence  taken  out  of  the  jurisdiction  of  the  land  department. 
To  Alden  was  awarded  lots  3, 5  and  6,  excluding  the  other  tract  applied 
for,  because  it  was  not  contiguous  to  the  other  tracts  embraced  in  his 
application.  To  Wheeler  was  awarded  the  SE.  J  KW.  J  of  said  Sec. 
SO,  upon  the  finding  that  his  application  was  prior  to  that  of  Hartman. 

Upon  appeal,  your  office,  by  its  decision  of  September  8,  1893,  con- 
curred in  the  decision  of  the  local  office  in  its  rejection  of  the  claims  of 
McDonald  and  Hyde  and  Sullivan  and  Mauseau,  but  reversed  it  as  to 
Alden  and  James,  holding  that  said  lands  were  not  subject  to  disposed 
under  the  public  land  laws  until  the  Secretary's  decision,  regularly 
communicated  through  the  General  Land  Office,  was  received  at  the 
local  office,  or  at  most  from  the  date  of  the  promulgation  of  the  Secre- 
tary's decision  by  the  Commissioner  of  the  General  Land  Office.  Said 
decision  then  awarded  to  Wheeler,  on  the  finding  that  his  application 
was  first  in  point  of  time  on  the  morning  of  February  23, 1889,  the  SB. 
J  NW.  J  and  the  NW.  J  SE.  J  of  said  Sec.  30,  and  held  Hartman's 
three  scrip  locations  for  cancellation.  As  to  lots  3,  5  and  6,  embraced 
n  the  additional  homestead  application  of  Moyer,  application  to  con- 
test said  entry  had  been  filed  by  one  Billson  and  subsequently  by  one 
Monahan,  alleging,  in  substance,  that  Moyer  was  dead  on  February 
23,  1889.  Your  office  letter  " H"  of  March  13,  1891,  supra,  ordering  a 
hearing,  directed  Billson  and  Monahan  "to  attend  the  hearing  and 
present  their  testimony."    Your  office  decision  held  that  they  failed  to 
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present  any  testimony,  aucl  that  lience  their  applications  to  contest 
were  still  pending,  subject  to  future  consideration  on  tiie  determination 
of  this  case.  And  it  was  further  declared  that  should  that  decision 
become  final,  Meyer's  entry  would  be  made  to  cover  the  land  originally 
applied  for  on  February  23,  1889,  as  shown  by  his  homestead  applica- 
tion. 

An  appeal  by  the  parties  adversely  affected  by  said  decision  brings 
the  case  to  this  Department.  Taking  them  in  the  order  presented  at 
the  trial  and  in  the  arguments  and  briefs  of  counsel,  the  first  requiring 
consideration  are  the  claims  of  Hyde  and  McDonald. 

At  page  23  of  their  brief,  they  declare  that  "they  do  not  claim  the 
land  in  controversy  by  virtue  of  any  settlement  or  pre-emption  rights," 
and  at  the  bottom  of  page  24  of  said  brief  they  assert  that  "the  ques- 
tion of  these  pre-emption  rights  is  not  in  the  case.^  Notwithstanding 
these  statements,  however,  there  is  in  the  record  (1)  their  homestead 
applications,  containing,  as  stated,  an  express  claim  to  the:<e  lands  by 
virtue  of  settlement  thereon  August  20, 1884,  and  subscijuent  residence 
and  improvement;  (2)  a  great  amount  of  testimony  with  reference  to 
said  settlement,  residence  and  improvement,  said  settlement,  etc.,  being 
the  same  on  which  they  based  their  preemption  right  to  said  lauds. 

If  there  ever  was  a  question  to  which  the  doctrine  of  res  judicata 
applied  it  is  that  of  the  settlement  and  pre-emption  rights  of  McDonald 
and  Hyde  to  the  lands  embraced  in  Grille  Stram  controversy,  a  part 
of  which  is  included  in  their  homestead  application  of  April  2,  and  3, 
1891. 

There  must  of  necessity  be  somewhere  an  end  to  controversy.  Their 
settlement  and  pre-emption  rights  to  these  lands  involved  in  the  con- 
troversy concerning  the  Sioux  half  breed  scrip  locations  of  Grille  Stram 
were  folly  considered,  and  finally  determined  by  the  Department 
adversely  to  them  in  its  decision  February  18, 1889,  supra,  and  in  its 
review  of  that  decision  January  28, 1891  (12  L.  D.,  157),  and  the  intro- 
duction into  the  record  of  this  case  of  the  evidence  referred  to  can  not 
resurrect  and  revitalize  that  dead  issue. 

In  your  office  letter  "H"  of  March  13, 1891,  directing  a  hearing,  it 
was  stated,  with  reference  to  Hyde  and  McDonald,  that — 

BhoBld  they  set  np  any  claim  as  preferred  contestants  in  regard  to  lots  5  and  6  and 
8£.  i  of  NW.  i  and  NW.  i  of  8E.  i  of  said  section  30,  yon  will  allow  them  fall  oppor- 
tunity at  the  hearing  directed  herein  to  present  their  testimony  and  be  heard  with 
others. 

This  clearly  limited  the  inquiry,  so  far  as  they  were  concerned,  to 
their  "claim  as  preferred  contestants"  as  to  their  alleged  preferred 
right  to  enter  the  lands  desciibed  in  said  office  letter  "H."  The  local 
office  so  treated  it,  and  in  its  decision  denied  them  a  preference  right 
to  enter  said  lands,  holding,  as  stated,  that  they  are  not  contestants 
under  the  act  of  May  14, 1880.  Your  office,  on  appeal,  affirmed  the 
decision  of  the  local  office  in  that  respect,  and  their  appeal  here  from 
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yuur  office  decision  brings  before  me  for  consideration,  so  far  as  they 
are  concerned,  that  single  question  and  none  other. 

To  entitle  them  to  a  preference  right  of  entry  it  mnst  appear  that 
their  action  against  the  Stram  scrip  locations  was  a  contest  under  the 
act  of  May  14, 1880. 

The  proceedings  against  the  Stram  scrip  locations  were  separately 
instituted  by  Hyde  and  McDonald  on  October  9, 1884.  At  that  time 
the  lands  were  unsurveyed.  The  papers  or  pleadings  by  which  the 
proceedings  were  begun,  are,  with  the  exception  of  names  and  descrip- 
tion, identical.  After  averring  the  invalidity  of  the  scrip  locations, 
each  pleader  proceeds  in  the  exaet  language  of  the  law  to  state  his 
qualification  a^s  a  pre-emptor.  He  then  states  the  date  of  his  settlement 
on  said  land,  that  it  was  made  with  a  view  of  inhabiting  and  cultivat. 
ing  it  for  his  own  exclusive  use  and  benefit,  and  that  as  soon  as  the 
township  plat  was  filed  in  the  local  office,  at  Duluth,  he  intended  to  file 
his  pre-emption  declaratory  statement  for  said  land. 

It  will  at  once  be  seen  that  those  pleadings  asserted  the  superiority 
of  the  pre-emptor's  title  over  that  of  the  scrip  locator,  that  it  brought 
the  two  titles  squarely  in  conflict,  necessitating  a  judgment  as  to  which 
was  the  better.  And  that  the  litigation  followiii  g  was  a  contest  between 
conflicting  claims.  There  is  no  intimation  in  the  pleadings  themselves 
that  the  proceedings  are  instituted  under  the  act  of  May  14,  1880,  and 
they  certainly  bear  no  resemblance  whatever  to  the  familiar  affidavits 
of  contest  under  that  act.  It  is  shown  by  the  evidence  in  this  case 
that  on  the  trial  of  that  case  before  the  local  office,  a  question  as  to 
who  should  pay  the  land  office  fees  arose,  and  that  the  suggestion  was 
made  that  McDonald  and  Hyde,  as  the  contestants,  should  pay  the  fees« 
Thereupon,  their  attorney  declared  that  the  proceedings  were  not  con- 
tests under  the  act  of  May  14,  1880,  but  contests  between  conflicting 
claims,  and  hence  not  within  the  rule  requiring  the  contestant  to  pay 
all  of  the  land  office  fees,  but  that  the  fees  should  be  apportioned 
between  the  parties,  each  paying  their  own  fees,  and  that  the  matter 
was  adjusted  in  that  way. 

Again,  it  is  apparent  that  if  those  proceedings  were  instituted  by 
Hyde  and  McDonald  for  the  purpose  of  securing  a  preference  right  of 
entry  to  the  lands  covered  by  the  scrip  locations,  they  would  have 
exercised  that  right  within  thirty  days  from  the  date  of  notice  of  the 
decision  of  February  18, 1889.  But,  instead  of  that,  they  each  filed  a 
motion  to  review  and  reverse  that  opinion,  and  thereby  assumed  a  p^sU 
tion  utterly  inconsistent  on  the  part  of  intelligent  persons,  seeking  a 
preference  right  to  enter  the  lands  involved  in  that  controversy.  Their 
every  act  has  been  that  of  persons  consistently  endeavoring  to  assert 
and  establish  their  title  under  the  pre-emption  laws,  and,  incidentally^ 
to  clear  from  the  record  the  Grille  Stram  scrip  locations,  which  were^ 
in  effect,  a  cloud  on  their  pre-emption  title. 
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Tlie  claim  of  a  preference  right  to  cinter  these  lands  as  successful 
contestants  evidently  was  an  afterthought  that  came  to  them  when 
casting  about  for  some  means  by  which  to  extricate  themselves  from  the 
wreck  in  which  the  decision  of  February  18, 1889,  involved  them. 

There  is  no  theory  presented  by  this  case  in  any  of  its  manifold 
a8i>ects,  by  or  under  which  the  status  of  Hyde  and  McDonald,  in  the 
controversy  with  Grille  Stram,  et  aZ.,  could  be  construed  to  be  that  of 
contestants  under  the  act  of  May  14, 1880.  And  the  decision  of  your 
office,  rejecting  their  applications  to  enter  the  lands  embraced  in  their 
respective  homestead  applications  and  denying  them  a  preference  right 
to  enter  the  same,  as  alleged  successM  contestants,  is  in  that  respect 
hereby  affirmed. 

The  next  claim  to  be  considered  in  the  order  jidopted,  are  those  of 
Carrol  M.  Mauseau  and  Daniel  O.  Sullivan.  As  the  facts  in  each  case 
are  in  eflTect  identical,  they  will  be  considered  together.  These  men, 
under  the  guidance  of  one  F.  B.  Spellman,  who  was  familiar  with  the 
lands,  went  upon  the  ISW.  J  of  the  SB.  J  and  the  SE.  J  of  the  WW.  J 
of  said  Sec.  30,  on  February  22, 1889.  They  arrived  there  about  10 
o'clock,  and  between  that  hour  and  1:30  they  (Mauseau  and  Sullivan) 
working  together,  built  the  form  or  frame  of  a  log  house,  fourteen  by  six- 
teen feet,  and  about  five  logs  high,  on  the  first  tract  described  above, 
which  was  claimed  by  Mauseau,  who  also  blazed  a  tree  nejir  the  house,  and 
wrote  thereon  that  he  claimed  said  NW.  J  of  the  SB.  J,  together  with 
the  S  W.  J  of  the  NB.  J,  and'lots  1  and  2,  the  last  three  tracts  not  being 
involved  in  this  controversy.  They  then  went  upon  said  SB.  J  of  the 
NW.  J  and  built  a  similar  structure  for  Sullivan,  blazed  a  tree  and 
marked  thereon  that  Sullivan  claimed  that  tract,  together  with  lots  3, 
6  and  6  of  said  section  30.  They  completed  that  work  soon  after  four 
o'clock.  They  then  left  the  land,  and  the  next  day  (February  23)  pre- 
sented their  homestead  applications  at  the  local  office,  some  time  after 
noon,  for  the  land  claimed  by  them,  as  above  described.  Their  appli- 
cations were  rejected,  for  conflict  with  other  clai  ms  filed  that  day,  as  herein 
stated.  It  was  shown  at  the  hearing  that  neither  of  them  has  been  on  the 
land  since  February  22, 1889,  and  has  never  made  any  other  improve- 
ments thereon  than  those  made  on  that  day.  Their  excuse  for  not  estab- 
lishing their  residence  on  the  land  is,  that  their  attorney  advised  them 
that  it  was  not  necessary  until  their  homestead  applications  had  been 
allowed. 

Their  claim  of  priority,  by  reason  of  their  settlement,  is  based  on 
Section  three  of  the  act  of  May  14, 1880  (21  Stat.,  140),  which  placed 
settlers  desiring  to  acquire  the  land  settled  on,  under  the  homest-ead 
law,  on  the  same  basis  as  pre-emption  claimants,  and  allowed  his  rights, 
when  application  was  made,  to  revert  back  to  the  date  of  his  settle- 
ment. 

Without  entering  into  any  discussion  of  this  question^  I  simply  dte 
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tbe  case  of  Hall^  et  al.  v.  Stone  (16  L.  D.,  199),  in  which  the  D^ftrtment 
held,  where  this  same  question  arose: 

That  a  bomesteader  who  claimB  priority  of  right  by  virtue  of  an  alleged  settle- 
meiit,  must  comply  with  the  settlenient  laws,  and  cannot  defer  tbe  eetablishmeot 
and  maintenance  of  residence  nntil  the  allowance  of  his  application  to  enter. 

This,  without  farther  argument,  disposes  of  the  claims  of  Maoseaa 
and  Sullivan,  and  your  ofQce  decision  rejecting  their  dairns,  is  in  that 
respect  affirmed. 

The  cases  of  Alden  and  James  present  the  most  interesting  legil 
question  involved  in  the  case.  It  appears  that  on  the  evening  of  Feb- 
ruary 18, 1889,  about  the  hour  of  five,  as  stated  by  their  attorney,  Alden 
and  James  appe.ared  before  the  register  of  the  land  office  at  Daluth, 
with  their  homestead  applications  for  the  land  hereinbefore  described, 
and  were  sworn  to  the  affidavit  attached  to  each  application,  by  the 
register,  who,  however,  declined  to  accept  their  applications  then  ten. 
dered  for  the  reason  that  the  office  was  closed  for  business. 

On  the  next  morning  (the  19th)  they  again  appeared  before  the  local 
officers  between  8:30  and  9  p.  m.  and  again  offered  said  applications  for 
filing  and  acceptance.  The  local  officers  again  declined  (verbally)  to 
accept  said  applications,  for  the  reason  that  they  conflicted  with  the 
uncanceled  scrip  locations  of  Orille  Stram,  covering  the  same  land. 
The  applications  were  then  left  with  the  local  officers,  who,  some  time 
during  the  day  noted  their  action  rejecting. said  applications,  in  writing 
on  the  back  of  each  for  the  reasons  above  stated. 

On  tbe  morning  of  February  23, 1889,  at  one  minute  after  9  o'clock 
they  again,  through  their  attorney,  called  up  said  applications  from 
the  files  of  the  local  office,  where  they  had  been  left,  and  reofferwl 
them  for  filing  and  acceptance,  with  a  tender  of  the  land  office  fees. 
Expressly  reserving  in  said  applications  all  rights  acquired,  by  tbeir 
applications  tendered  on  February  19,  1889.  The  local  officers  noted 
on  the  back  of  said  ai)plication,  '^Refiled  and  application  renewed  Feb- 
ruary 23,  1889,  at  oue  minnte  past  9  o'clock  a.  m.",  and  agiiin  rejected 
them  in  writing  on  the  back  thereof  for  conflict  with  the  entries  of 
Keed,  Hartman  and  Moyer  that  day  allowed.  From  the  rejection  of 
their  appli(*atious  tendered  February  19,  and  23,  they  appealed. 

The  claim  of  these  applicants  is  based  on  the  proposition  that  the 
departmental  decision  of  February  18, 1889,  «tipra,  took  effect  at  the 
date  of  its  rendition,  and  that  the  lands  covered  by  the  scrip  locations 
canceled  thereby,  were  at  once  restored  to  the  public  domain,  a?id 
became  subject  to  disposal  under  the  public  land  laws. 

Before  going  into  the  merits  of  the  question  presented,  counsel 
opposed  to  these  claimants  attack  the  applications  on  technical  grounds. 
It  is  urged  that  said  applications  are  invalid,  and  confer  no  rights  on 
these  claimants,  because  their  presentation  on  the  evening  of  Febmary 
18,  1889,  and  the  morning  of  the  19th  were,  respectively,  after  aud 
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before  the  hours,  when  by  law  the  land  office  was  open  for  the  trans- 
action of  pnblic  business. 

But  in  point  of  fact  the  applications  of  Aldeu  and  James  were  left 
with  the  local  officers  on  the  morning  of  the  19th  when  tendered,  and 
were  considered  by  the  local  officers  later  in  the  day  between  nine  and 
four  o'clock  as  then  tendered  and  were  rejected  by  them  for  conflict 
with  the  Orille  Stram  scrip  location,  as  above  stated. 

The  fact  that  the  applications  were  tendered  on  the  18th  and  rejected 
could  not  operate  to  deprive  these  claimants  of  the  right  to  agsun 
present  their  applications  for  proper  action  thereon.  On  the  19th  the 
pax)ers  were  again  tendered  before  nine  o'clock  A.  M.,  and  rejected  for 
this  reason,  orally,  but  they  were  retained  by  the  officers  and  during 
the  day  were  marked  rejected,  because  of  conflict  with  the  scrip  loca- 
tion of  Orille  Stram.  This  action  on  the  papers  by  the  local  officers 
treated  them  as  tendered  during  office  hours.  And  to  hold  that  those 
applications  then  presented,  because  of  the  action  of  the  register  on 
the  evening  previous,  should  be  rejected  because  the  affidavits  were 
dated  the  day  before,  would  be  unwarranted  by  a  proper  administration 
of  the  law. 

It  is  further  contended  that  said  lands  were  not  subject  to  disposition 
until  February  23, 1889,  when  the  cancellation  of  the  scrip  entries  were 
noted  on  the  records  of  the  local  office,  and  that  therefore  the  affidavits 
of  Alden  and  James  were  invalid  because  executed  before  said  lands 
were  open  to  disposal.  That  proposition,  which  is  related  to,  and 
dependent  on,  the  principal  question  involved  herein,  will  be  considered 
further  on  in  this  opinion. 

It  is  also  asserted  that  the  application  of  Alden  was  one  which  the 
local  officers  could  not  have  allowed,  for  the  reason  that  the  tracts 
embraced  therein  are  not  contiguous,  and  reference  to  a  number  of 
authorities  is  made  to  sustain  that  position.  Three  of  the  tracts 
embraced  in  said  application  are  contiguous.  It  is  shown  that  another 
and  contiguous  tract  was  intended  to  be  embraced  in  said  application, 
and  that  includiug  the  non-contiguous  tract  therein,  was  a  clerical 
error  of  the  draughtsman  who  prepared  the  application.  A  motion  to 
amend  said  application,  so  as  to  exclude  the  non-contiguous,  and  include 
the  contiguous  tract  originally  intended  to  be  included  in  the  applica- 
tion, was  denied,  because  adverse  rights  had  intervened  to  said  contig- 
uous tract.  Alden  then,  in  efl'ect,  filed  a  disclaimer,  or  relinquishment 
to  the  non-contiguous  tract,  by  electing  to  stand  on  his  application  as 
to  the  three  contiguous  tracts,  viz :  lots  3, 5  and  6. 

In  the  case  of  Douglas  Eandall  (11  L.  D.,  367),  the  entryman  wa« 
given  the  privilege  of  relinquishing  such  non-contiguous  tracts  as  he 
might  elect,  with  the  right  to  amend  his  entry  so  as  to  embra'*^  other 
contiguous  land,  in  lieu  of  that  relinquished.  This  right  of  amendment 
was  evidently  given  him  in  order  that  he  might  obtain  the  full  one  hun- 
dred and  sixty  acres  allowed  under  the  homestead  law,  and  make  his 
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entry  complete  in  that  respect.  It  was  not  necessary  for  the  puri)08o 
of  making  said  entry  complete,  as  to  the  contiguity  of  the  land 
embraced  therein,  becaase  it  was  perfect  in  that  respect  as  soon  as  the 
relinquishment  was  filed,  as  the  tracts  remaining  were  contiguous  to 
each  other.  Here,  the  amendment  can  not  be  allowed  because  of  the 
presence  of  adverse  claims  to  the  tract  sought  to  be  substituted  for 
the  non-contiguous  tract. 

There  is,  however,  no  law  to  prevent  Alden  from  at  any  time  relin- 
quishing, as  to  the  non-contiguous  tract,  which  he  has  in  effect  done, 
by  electing  to  stand  on  his  application  as  to  the  three  contiguous  tracts, 
and  it  leaves  his  application,  so  far  as  the  contiguity  of  the  tracts 
embraced  therein  is  concerned,  a  perfect  one. 

In  the  case  of  Wesley  Pringle  (13  L.  D.,  519),  where  the  application 
contained  two  non-contiguous  tracts,  the  applicant  was  permitted  to 
elect  which  of  the  tracts  he  would  include  in  his  entry,  and  that  too, 
in  the  presence  of  an  adverse  claiiu  to  eacrh  of  said  tracts.  True,  the 
application  was  a  soldier's  additibnsil,  but  the  principle  of  contiguity 
is  the  same  there  as  in  an  application  for  an  original  homestead  entry. 

In  view  of  the  liberal  policy  of  the  Department  in  matters  of  this 
kind,  as  indicated  by  the  cases  above  mentioned,  Alden's  election  to 
stand  on  his  application  as  to  the  three  contiguous  tracts  therein,  is 
sustained,  and  his  application  in  that  respect  held  intact. 

It  is  further  asserted  by  counsel  opposed  to  Alden  and  James,  that 
the  departmental  instructions  of  March  30, 1893,  (16  L.  D.,  334),  pro- 
hibited the  local  officers  from  receiving  their  applications  when  ten- 
dered.   Those  instructions  upon  the  point  involved,  are  as  follows: 

That  in  cases  where  an  entry  is  canceled  by  reason  of  a  contest,  the  land  covered 
by  the  same  is  to  be  reserved  from  entry  for  the  period  of  thirty  days  from  due 
notice  to  the  contestant  of  his  preference  right  of  entry  thereof. 

That  rule  is  based  on  the  act  of  May  14,  1880,  supra^  and  is  intended 
to  apply  to  contests  initiated  under  that  act,  for  the  purpose  of  obtain- 
ing a  preference  right  to  enter  the  land  embraced  in  the  entry  con- 
tested. 

It  has  been  held  herein,  and  was  so  contended  by  counsel  who  cite 
this  rule,  that  the  contest  of  Hyde  and  McDonald  was  not  such  a  one 
as  is  contemplated  by  that  act,  and  that  they  obtained  no  preference 
right  of  entry  thereby.  No  argument  is  necessary,  therefore,  to  show 
that  as  the  reason  for  the  rule  is  wanting,  the  rule  itself  cannot  apply 
to  this  case.  A  further  reason  why  it  could  not  have  affected  the 
action  of  the  local  officers,  with  reference  to  said  applications  is,  that 
it  was  promulgated  about  four  years  after  said  applications  were  pre- 
sented. 

Another  objection  urged  by  the  same  counsel  is,  that  the  local 
officers,  at  the  time  Alden  and  James  presented  their  applications, 
were  prohibited  by  Eule  53  of  Practice,  from  accepting  said  applica- 
tions.   That  rule  provides  that  after  the  local  officers  have  transmitted 
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a  record  to  the  General  Land  Office  on  appeal,  they  shall  <^  thereafter 
take  DO  farther  action  affecting  the  disposal  of  the  land,  nntil  instructed 
by  the  Commissioner," 

This  Department  has  held,  in  effect,  that  the  prohibition  imposed  on 
the  local  olhcers  by  the  rule  invoked,  is  removed  when  the  decision  of 
yonr  office  cancels  the  entry.  That  such  a  decision  is  final,  so  far  as 
yoar  office  is  concerned,  and  renders  the  land  subject  to  disposal  under 
the  public  land  laws,  from  the  date  of  its  rendition.  And  that  during 
the  time  allowed  for  appeal  from  that  decision,  applications  to  enter 
should  be  received  and  filed,  subject  to  said  right  of  appeaL  John  H. 
Eeed  (5  L.  D.,  563);  Henry  Ganger  (10  L.  D.,  221). 

And  it  has  been  further  held  that  an  appeal  from  a  judgment  of  can- 
cellation by  your  office  suspends  that  judgment,  and  operates  to  reserve 
the  land  involved  from  further  disposition,  until  the  final  decision  upon 
the  appeal.    Fatten  v.  Kelley  (11  L.  D.,  469). 

Now,  at  the  time  the  applications  of  Alden  and  James  were  presented 
on  the  19th  of  February,  1889,  the  "final  decision  upon  appeal"  had 
beeif  rendered  in  the  case  of  Hyde  and  McDonald  against  the  Orille 
Stram  scrip  locations.  And  if  that  decision  had  the  effect  to  remove 
the  reservation  created  by  the  appeal,  and  to  render  the  lands  affected 
thereby  subject  to  entry  under  the  public  land  laws,  from  the  date  of  its 
rendition,  then  it  is  apparent  that  the  applications  of  Alden  and  James, 
when  presented,  should  have  been  accepted,  and  that  brings  us  to  the 
vital  question  involved  in  the  case  of  those  applicants. 

The  grounds  upon  which  Alden  and  James  base  their  claim  have  been 
stated,  and  it  is  further  contended  by  them  that  the  case  of  Periott  v. 
Oonnick  (13  L.  D.,  598)  is  decisive  of  the  question. 

It  is  contended  by  opposing  counsel  that  prior  to  Perrott  v.  Oonnick 
the  undoubted  rule  was  that  a  decision  of  the  Secretary,  operating  to 
restore  lands  theretofore  segregated,  to  the  public  domain,  did  not  take 
efiect  until  said  decision  had  been  transmitted  by  the  Commissioner  of 
the  General  Land  Office  to  the  local  officers,  and  had  been  received  by 
them. 

The  cases  relied  upon  to  sustain  that  contention,  are: 

Crystal  v.  Dahl  (Copp's  Land  Laws,  (1876)  363, 

Eno  V.  McDonald  (Copp's  Land  Laws,  (1875)  363, 

Jayne  v.  Gowdy  (Copp's  Land  Laws,  (1883)  662, 

Cox  V.  Gilliland  (Copp's  Land  Laws,  (1883)  368, 

Pomeroy  v.  Wright  (2  L.  D.,  164), 

Eyan  v.  Conley  (4  L.  D.,  246). 

The  facts  in  the  first  case  cited  are,  that  before  the  controversy 
between  the  parties  thereto  arose,  the  land  involved  therein  was  cov- 
ered by  the  homestead  entry  of  one  Andreas  Nelson,  which  was 
^^  adjudged  forfeited  "  by  your  office  December  6, 1870,  for  abandonment, 
on  the  recommendation  of  the  local  office.  The  judgment  contained  an 
order  directing  the  local  officers  to  ^^make  proper  notes  accordingly  on 
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your  records,  reporting  to  tliis  office  tbe  fact  that  you  have  given  notice 
of  forfeiture.'' 

The  facts  in  Eno  v.  McDonald  are  almost  identical  with  those  atK>ve 
stated.  The  homestead  entry  of  one  Shafer,  with  others,  was  ^<  adjudged 
forfeited"  by  your  office,  July  20,  1872.  Sixty  days  were  allowed  for 
appeal;  none  was  taken,  and  on  October  16, 1872,  your  office  rendered  a 
final  judgment  of  cancellation,  and  directed  the  local  office  to  so  note 
on  its  records. 

The  facts  in  the  case  of  Cox  v.  Gilliland,  so  far  as  I  have  been  able 
to  discover  them,  from  the  records  of  your  office,  correspond  with  those 
above,  with  the  exception  that  the  entryman  in  that  case  relinquished  bis 
entry  in  February,  1872,  and  I  am  fully  persuaded  that  the  judgment  of 
concellation,  if  found,  would  disclose  an  order  to  the  local  officers  to 
note  the  fact  on  their  records,  as  that  seems  to  have  been  the  form  of 
procedure  in  your  office  at  that  time,  in  such  cases. 

The  facts  in  Jayne  v.  Gowdy  also  correspond  with  those  in  the  last 
case  stated.  The  homestead  entry  of  Lorenzo  Gowdy,  with  others,  was 
canceled  by  your  office,  on  relinquishment  May  18,  1878,  the  jndgteeut 
of  cancellation  containing  an  order  to  the  local  officers  ^'to  please  note 
the  cancellation  on  your  records,  and  thereafter  promptly  advise  us  of 
the  fact." 

In  all  of  the  cases  above  referred  to,  the  entries  were  canceled  ex 
parte.  In  each  instance,  the  judgment  of  cancellation  contained  an 
order  to  the  local  officers  to  note  the  cancellation  on  their  records.  It 
was  a  part  of  the  judgment  intended  to  clear  the  record,  and  in  such  a 
case  the  judgment  could  not  take  effect  until  notice  thereof  was  received 
at  the  local  office,  and  the  decision  of  the  Secretary  to  that  effect,  in 
said  caaes  was  eminently  correct. 

But  the  case  at  bar  is  not  an  ex  parte  case.  No  order  has  been  issued 
to  the  local  office  ^^  to  note  the  cancellation"  of  these  scrip  locations  on 
their  records.  Hence  the  rule  deduced  by  counsel  from  the  decisions 
above  considered,  (without  conceding  it  to  be  as  stated)  cannot  be  held 
to  apply  to  this  case. 

The  case  of  Pomeroy  v.  Wright  does  not  apply  here.  The  questions 
in  that  case  were,  when  does  an  entryman,  whose  entry  is  contested, 
lose  his  rights  to  the  lands  involved,  and  when  does  the  right  of  the 
successful  contestant  attach!  The  Department  held  that  the  rights  of 
the  entryman  were  lost,  and  those  of  the  contestant  attached  at  the 
date  of  the  judgment  of  cancellation,  and  not  when  the  act  of  cancel- 
lation was  performed  at  the  local  office.  That  decision  clearly  supports 
the  principle  here  contended  for  by  Alden  and  James. 

The  case  of  Ryan  v.  Conley  also  supports  that  principle.  It  holds 
that  the  failure  of  the  act  of  cancellation  to  follow  the  judgment  in  that 
case  cannot  affect  Ryan's  right  under  the  judgment. 

Crystal  v.  Dahl  was  decided  April  30, 1872.  Jayne  v.  Gowdy  was 
decided  October  4, 1880,  and  Pomeroy  v.  Wright,  December  17, 1883. 
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Admitting,  for  the  sake  of  argument,  that  the  cases  cited  down  to  Pom- 
eroy  v.  Wright,  established  the  rule  as  claimed  by  counsel;  that  case 
evidently  made  an  innovation  on  that  rule.  That  innovation  was  fol- 
lowed by  Eyan  v.  Conley,  November  19, 1885.  March  1, 1888,  the  case 
of  John  H.  Beed  (6  L.  D.,  563)  declared  the  rule  to  be: 

That  when  a  final  judj^rment  of  caneellation  is  rendered  by  the  Commissioner  of  the 
General  Land  Office,  the  entry  is  tliereby  canceled,  and  the  land  opened  to  appropri- 
ation, without  watting  for  the  expiration  of  the  time  allowed  for  appeal  from  snch 
judgment. 

That  case  was  followed  May  19, 1888,  by  Barclay,  et  al.  v.  The  State 
of  California  (6  L.  D.,  699),  in  which  it  is  held  that  a  judgment  cancel- 
ling a  selection  of  certain  lands  made  by  the  State  ^'  was  a  valid  judg- 
ment, binding  from  its  date."  August  9, 1888,  the  case  of  Anderson  v, 
Korthern  Pacific  Railroad  Company,  et  al,  (7  L.  D.,  163)  was  decided, 
in  which  it  was  held  that : 

The  cancellation  of  anentry,bytheorderof  the  Commissioner  of  the  General  Land 
Office  takes  effect  as  of  the  date  when  the  decision  is  made :  and  the  fact  that  such 
order  was  not  noted  on  the  records  of  the  local  office  until  after  the  definite  location 
of  the  road,  though  made  prior  thereto,  would  not  operate  to  defeat  the  operation  of 
the  grant. 

The  entry  in  that  case  was  canceled  by  judgment  of  your  ofiQce  Decem- 
ber 14, 1871.  The  definite  location  of  the  St.  Paul  Railroad  was  made 
December  19, 1871,  but  the  cancellation  not  noted  on  the  records  of  the 
local  office  until  after  the  last  named  date. 

The  question  in  that  case,  as  in  this,  was,  when  did  the  judgment  of 
cancellation  take  effect.  And  the  decision  was  in  the  language  above 
quoted,  holding  in  effect,  that  the  tract  there  involved  reverted  to  the 
public  domain,  and  became  subject  to  appropriation  from  the  date  of 
the  judgment  of  cancellation,  and  not  from  the  time  notice  thereof  was 
received  by  the  local  officers,  or  noted  on  their  records. 

So  that  the  rule,  as  contended  for  by  counsel  for  Hartman  and 
Wheeler,  which  they  contend  was  stare  decisis,  and  a  rule  of  property 
at  the  date  these  applications  were  presented,  was  in  effect  abrogated 
l)y  the  decision  last  above  mentioned,  six  months  before  these  applica- 
tions were  presented,  and  was  therefore  not  a  rule  of  property  at  that 
time  recognized  by  this  Department. 

The  Anderson  case  was  followed  by  Dahlstrom  v.  St.  Paul,  Minneap- 
olis and  Manitoba  Railway  Company,  January  16, 1891,  (12  L.  D.,  59), 
and  by  Perrott  v.  Connick  November  24, 1891,  (13  L,  D.,  698),  which 
declared  the  rule  to  be: 

That  a  judgment  of  oanoeUation  takes  effect  as  of  the  date  rendered,  and  the  land 
releaeed  thereby  from  appropriation  becomes  subject  to  entry  as  of  such  date,  without 
regard  to  the  time  when  such  Judgment  is  noted  of  record  in  the  local  office. 

It  is  urged,  however,  by  counsel  for  Hartman  and  Wheeler,  that  the 
decision  of  Perrott  v.  Oonnick  is  obiter  dictum^  and  hence  not  authority. 
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In  that  case,  Perrott  made  application  to  purchase  the  tract  there 
Involved,  under  the  act  of  June  3, 1878,  (20  Stat.,  89).  That  appliea- 
tiou  was  made  two  days  after  the  Department  had  canceled  an  entry 
covering  said  tract,  and  before  notice  thereof  was  received  at  the  local 
oflBce.  The  application  was  rejected  by  the  local  officers,  for  conflict 
with  the  entry  then  uncancelled  on  their  records.  On  the  day  the  local 
office  received  notice  of  the  departmental  decision,  and  after  the  notice 
was  received,  Perrott  again  applied  to  purchase  said  tract,  which  appli- 
cation was  again  rejected  for  conflict  with  an  application  made  by  Con- 
nick,  a  few  days  before.  Perrott  appealed  from  the  rejection  of  both 
applications. 

Your  office  held  that  the  first  application  should  have  been  received, 
and  held  to  await  the  final  judgment  of  the  Department  on  the  entry 
then  peiuling  before  it,  and  reversed  the  action  of  the  local  office 
tliercoii,  witlioiit  passing  on  the  appeal  from  the  rejection  of  the  second 
application.  On  appeal  by  Connick,  this  Department  modified  the 
decision  of  your  office  with  reference  to  Perrott's  first  application,  by 
holding  that  when  it  was  made,  the  Department  had  two  days  prior 
thereto,  rendered  final  judgment  on  the  entry  then  before  it.  That 
said  judgment  took  effect  from  the  date  of  its  rendition.  That  said 
tract  was  then  and  thereby  restored  to  the  public  domain,  and  that 
Perrott  was  the  first  legal  applicant  therefor.  Concerning  the  second 
application,  it  held  that  it  was  not  an  abandonment  of  the  first,  and 
that  the  controversy  of  Connick,  that  the  Department's  decision  did 
not  take  effect  until  noted  upoii  the  records  of  the  local  office,  even 
should  it  x>i*evail,  would  avail  him  nothing,  as  Perrott  was  the  first 
applicant  after  that  was  done. 

It  is  contended  that  said  decision  is  obiter  dictum  for  the  reason  that, 
<^  without  changing  the  decision,  the  particular  thing  stated,  might 
have  been  decided  either  way."  In  other  words,  that  however  the 
Department  may  have  held  with  reference  to  his  first  application,  the 
decision  must  nevertheless  have  been  in  Perrott's  favor^  under  his 
second  application. 

That  the  question  as  to  when  the  decision  of  the  Department  cancel- 
ling the  entry,  took  effect,  was  not  a  controlling  question  in  the  case, 
and  that  any  decision  thereon  was  mere  dictum. 

A  careful  examination  of  that  case  has  convinced  me  that  Perrott's 
rights  were  under  his  first  application,  under  the  rule  laid  down  in  the 
Anderson  case,  supra.  That  had  he  abandoned  that  application,  he 
would  have  been  cut  out  by  Connick's  application,  filed  three  days 
before  Perrott's  second  application.  For  Connick,  under  the  rule  laid 
down  in  the  Anderson  case,  would  have  been  the  first  applicant 
Perrott's  rights  under  his  flirst  application  was  the  vital  issue  in  the 
case,  and  the  question  as  to  when  the  judgment  of  cancellation  took 
effect,  was  the  controlling  one.  The  contention  that  had  the  decision 
been  based  on  the  second  application,  it  would  have  been  in  harmoDy 
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with  the  rule  laid  down  in  Crystal  v.  Dahl,  etc.,  is  of  no  force,  as  that 
rule  is  shown  to  have  been  abrogated  and  overturned  by  the  decision  in 
the  Anderson  case,  supra. 

It  is  also  urged  that  the  decision  is  obiter,  because  the  language 
thereof  was  not  "  needful  to  the  ascertainment  of  the  rights  of  the  par- 
ties," that  the  case  did  not  call  for  its  "  expression,"  and  that  it  was 
not  "necessary"  to  be  determined.  To  all  of  which  I  respectfully  dis- 
sent, and  hold  that  under  the  issues,  as  framed  and  presented  in  that 
case,  the  converse  is  true. 

1  have  examined  with  care  the  numerous  objections  urged,  and 
authorities  presented  for  the  purpose  of  destroying  Perrott  v.  Connick 
as  an  authority.  A  discussion  of  the  latter  is  impracticable  in  this 
decision,  already  of  great  length.  A  careful  examination  of  those 
authorities  however,  discloses  their  inapplicability  to  that  case,  because 
of  the  impregnable  fact  that  the  decision  in  that  case  was  upon  the 
vital  question  directly  presented  by  the  issues.  Besides,  for  several 
years  that  decision  has  been  approved  and  followed  by  this  Department 
as  an  authority.  Lough  v.  Ogden,  et  aL  (17L.  D.,  171),  and  the  recent 
ease  of  the  Hastings  and  Dakota  R.  R.  Co.,  decided  June  19, 1894. 

I  therefore  hold  that  the  decision  in  Perrott  r.  Connick  is  authority, 
and  that  it  correctly  announced  the  rule  recognized  by  this  Department 
at  the  date  of  its  rendition,  and  for  several  years  prior  thereto,  upon  the 
question  involved. 

It  is  contended  that  a  dispatch  sent  by  the  Commissioner  of  the  Gen- 
eral Land  Office  on  February  20,  1889,  to  the  local  officers,  directing 
them  to  disregard  any  letter  of  his  promulgating  the  decision  in  the 
Stram  case,  until  received  by  regular  mail,  shows  conclusively  that  that 
officer  must  have  had  a  different  opinion  concerning  the  time  when  said 
decision  took  effect,  from  that  held  by  Alden  and  James. 

The  question  here  is,  when  did  the  decision  of  the  Secretary  take  effect, 
and  it  must  be  apparent  to  any  rational  mind,  on  reflection,  that  no  opin- 
ion which  the  Commissioner  of  the  General  Land  Office  might  hold, 
could  in  any  way  affect  the  legal  effect  of  a  judgment  of  this  Depart- 
ment. Hence  I  hold,  that  the  telegram  sent  by  the  Commissioner  of  the 
General  Land  Office,  as  stated,  has  no  bearing  or  influence  whatever  on 
the  question  here  involved. 

The  decision  of  Secretary  Vilas,  rendered  February  18,  1889,  can- 
celling the  Stram  scrip  location,  took  effect  on  that  date.  And  as  that 
decision  declares — 

This  .  .  .  leaves  the  land  in  question  open  to  disposal  under  the  public 
land  laws  of  the  United  States  applicable  thereto,  and  such  is  the  judgment  of 
this  Department. 

When  Alden  and  James  appeared  at  the  local  office  on  February  19, 

1889,  they  were  the  first  qualified  entrymen  to  apply  for  the  land. 

Their  applications,  accompanied  with  the  proper  land  office  fees,  should, 

when  tendered,  have  been  received,  and  filed  to  await  information  from 

1801— VOL  19 36 


562  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

the  Land  Department,  of  the  final  decision  in  the  case  of  Hyde  and 
McDonald  r.  Stram,  and  when  that  information  was  received,  said 
applications  should  have  been  placed  of  record.  When  those  applica- 
tions were  tendered,  supported  by  proper  affidavits  and  accompanied 
with  the  necessary  fees  Alden  and  James  had  done  all  that  the  law 
reciuired  them  to  do  to  initiate  a  claim  to  said  land  under  the  home- 
stead laws.  The  retendering  of  their  applications  on  February  23, 
1889,  with  an  express  reservation  of  their  rights  under  their  applications 
of  February  19,  was  not  an  abandonment  of  that  application.  (Perrott 
^^  Connick,  supra.) 

The  fact  that  those  applications  were  rejected  by  the  local  officers 
cannot  deprive  Alden  and  James  of  their  rights  thereunder  as  said 
applications  to  enter  are  equivalent  to  actual  entry,  so  far  as  the  rights 
of  the  applicants  are  concerned,  and  while  pending,  reserves  the  land 
from  any  other  disposition.  (Goodalo  i\  Olney,  12  L.  D.,  324;  Coder  v. 
Lotridge,  12  L.  D.,  G43). 

It  follows,  therefore,  that  the  subsequent  entry,  allowed  by  the  local 
officers,  for  the  lands  embraced  in  the  applications  of  Alden  and  James 
were  erroneously  allowed,  and  conferred  no  rights  on  the  eutrymen. 

Lots  3,  5  and  6  in  said  section  30,  applied  for  by  Alden,  are  there- 
fore hereby  awarded  to  him,  and  the  SW.  J  of  the  SE.  J  of  said  section 
30  applied  for  by  James  is  awarded  to  him,  the  other  three  tracts 
embraced  in  James'  application  being  covered  by  the  Reed  patent, 
now  in  litigation,  and  beyond  the  jurisdiction  of  this  Department. 

The  conclusion  reached,  obviates  the  necessity  of  considering  any  of 
the  claims  initiated  on  February  23, 1889,  to  the  tracts  herein  awarded 
to  Alden  and  James,  and  leaves  for  further  examination  only  the  claims 
of  Hartman,  Wheeler  and  Lawrence,  initiated  February  23,  1889,  to 
the  SE.  i  of  the  NW.  J  of  said  section  thirty. 

The  claim  of  Lawrence  was  initiated  by  S.  C.  Brown,  as  his  attorney 
in  fact,  on  February  23,  1889,  by  the  tendering  of  an  application  to 
enter  said  tract  as  a  soldier's  additional  homestead.  It  is  contended 
on  behalf  of  this  claim,  that  all  the  applications  presented  for  this 
tract  on  the  morning  of  February  23,  were  simultaneous,  and  that 
therefore  the  tract  should  be  sold  to  the  highest  bidder. 

An  examination  of  the  record  shows  that  there  was  an  interval  of 
time,  although  in  some  cases  very  brief,  between  the  presentation  of  tbe 
different  applications  upon  that  morning.  Hence  they  were  not  simul- 
taneous. Benschoter  r,  Williams  (3  L.  D.,  419);  King  v.  Ardelh  et  aL 
(13  L.  D.,  190). 

It  is  also  shown  by  the  testimony  of  Brown  himself  that  the  soldier's 
additional  scrip,  on  which  the  apphcation  of  Lawrence  was  made,  was 
purchased  by  Brown  in  the  market,  and  that  at  the  time  said  applica- 
tion was  made,  was  owned  by  him,  with  others,  and  that  as  a  matter 
of  fact,  the  application  to  enter  said  tract  was  not  made  for  the  benefit 
of  Lawrence,  but  was  nmde  for  the  benefit  of  Brown  and  those  inter- 
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ested  with  him.  This  of  itself  renders  the  application  inralid,  as  the 
right  to  make  a  soldier's  additional  entry  is  a  personal  one,  and  can 
only  be  exercised  in  behalf,  and  for  the  benefit  of  the  soldier  entitled. 
George  A.  Morris  (17  L.  D.,  512  at  514);  John  M.  Walker  (10  L.  D., 
354);  Selden  v.  Mathews,  et  al.  (14  L.  D.,  205). 

This,  together  with  the  fact  that  E.  D.  Mallet,  under  a  power  of 
attorney  from  Lawrence,  authorizing  him  so  to  do,  did,  on  July  17, 
1891,  dismiss  all  proceedings  instituted  by  Brown,  with  reference  to 
said  tract,  and  the  further  fact  that  it  is  clearly  shown  by  the  record 
that  Lawrence's  application  was  subsequent  to  both  Hartman's  and 
Wheeler's,  leads  me  to  the  conclusion  that  there  is  no  merit  in  said 
claim,  and  I  so  hold. 

This  brings  me  to  the  last  stage  of  the  case,  viz :  the  controversy 
between  Hartman  and  Wheeler.  Each  of  these  parties  claim  to  have 
been  the  first  to  present  his  application  for  said  tract  on  the  morning 
of  February  23, 1889.  There  is  no  doubt  whatever  but  that  one  of  them 
was  the  first  applicant.  Wheeler,  however,  contends  that  whether  he 
was  first  in  point  of  time  or  not,  he  was  nevertheless  the  first  legal 
applicant,  for  the  reason  that  the  Valentine  scrip  E.,  117,  with  which 
Hartman  attempted  to  locate  the  tract  in  question,  was  not  legally 
assigned  to  him,  in  that  the  name  of  the  assignee  was  left  blank  in  the 
written  assignment  of  said  scrip,  that  therefore  he  derived  no  rights 
by  virtue  thereof,  and  that  said  location  was  consequently  invalid.  If 
thispropo  sition  be  correct,  it  is  obvious  that  an  examination  of  the 
question  of  actual  priority  would  be  unnecessary.  So  that  it  is  logically 
the  first  question  to  be  considered. 

Your  office,  by  letter  of  June  17,  1874,  instructed  the  local  officers 
throughout  the  United  States  that  Valentine  scrip  was  to  be  located 
in  the  same  manner  as  military  bounty  land  warrants.  (1  0.  L.  O.,  Ed. 
1874,  page  69). 

By  circular  of  October  17,  1853,  to  the  local  officers  throughout  the 
United  States,  your  office  called  attention  to  the  fact  that  military 
bounty  land  warrant  had  been  forwarded  there,  in  which  the  blank  in 
the  assignment  was  not  filled  with  the  name  of  the  assignee.  After 
enjoining  them  to  see  that  warrants  in  the  future  be  in  every  respect 
perfected,  the  instructions  state  that  **  In  all  the  instructions  herein 
enumerated  .  .  .  the  mere  statement  of  the  defect  carries  with  it 
the  requisite  knowledge  of  the  method  of  amendment,  viz:  by  supplying 
the  omission,^^    Lester's  Land  Laws,  592-93. 

In  the  case  of  Michael  Callaghan  (1  L.  D.,  301),  where  the  name  of 
the  assignee  was  left  blank  in  an  assignment  of  scrip,  it  was  returned 
by  your  office  to  the  local  office,  "in  order  that  the  party  in  interest 
may  have  an  opportunity  to  perfect  said  assignment." 

The  same  thing  was  done  in  the  case  of  Mark  L.  Elkins,  Jr.,  (2  L.  D., 
430).  The  piactice  of  the  Department  to  allow  '-the  party  in  interesf^ 
to  '^ supply  the  omission"  in  such  cases  seems  to  be  well  settled. 
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Hartman  is  here  "the  party  in  interest."  There  is  no  question  but 
that  on  tbe  morning  of  February  23,  1869,  he  was  lawfully  in  the  pos- 
session of  that  scrip,  with  full  power  and  authority  to  locate  said  tract 
therewith  in  his  own  name.  The  omission  to  insert  his  name  as 
assignee  in  the  assignment  was  a  mere  inadvertence,  that,  in  my  judg- 
ment, would  not  for  an  instant  affect  his  substantial  rights  in  a  court 
of  equity,  and  should  not  do  so  here.  Supplying  the  omission  in  said 
assignment  would  not  make  him  any  more  the  owner  of  said'scrip,  nor 
give  him  any  more  authority  over  it  than  he  had  before. 

This  scrip,  so  far  as  the  government  is  concerned,  is  nothing  more  nor 
leas  than  its  obligation  which  it  has  promised  to  pay  with  public  lands. 
Wlien,  therefore,  one  having  tbe  authority  to  do  so,  tenders  one  of  those 
obligations  for  redemption,  and  it  is  accepted,  the  discovery  thereafter 
that  the  instrument  itself  does  not  disclose  that  authority,  will  not 
cause  the  government  to  refuse  payment,  until  the  applicant  has  been 
offered  an  opportunity  to  supply  the  omission,  or  show  his  authority 
aliu7ide,  and  has  failed  to  do  so. 

But  it  is  contended  that  to  allow  Hartman  to  supply  the  omission,  in 
the  assignment,  would  be  a  violation  of  the  rule  prohibiting  the  amend- 
ment of  an  application  or  entry,  after  adverse  rights  have  intervened. 
I  do  not  think  so.  An  examination  of  the  cases  on  which  that  rule  is 
based,  as  to  tbe  amendment  of  entries,  shows  that  in  every  instance, 
the  proposed  amendments  sought  to  include  in  the  entry,  lands  not 
theretofore  embraced  therein,  and  to  which  other  adverse  rights,  either 
by  settlement  or  by  entry,  had  attached.  There  is  nothing  of  that  kind 
here,  and  hence  that  rule  does  not  apply.  It  has  always  been  the  jwlicy 
of  the  Department  to  not  allow  substantial  rights,  where  they  exists  to 
be  defeated  by  mere  technicalities.  In  the  case  of  Banks  v.  Smith,  2 
L.  D.,  44,  it  was  held  that  an  application,  defective  in  form,  returned 
for  correction,  should  take  effect  from  the  time  it  was  first  received  at 
the  local  office,  even  though  an  adverse  claim  bad  intervened  in  the 
interim. 

The  circulars  and  instructions  of  your  office  have  for  years  directed 
that  applications  to  make  entries  under  the  homestead,  timber  culture, 
and  other  laws,  shall  contain  the  name  and  post-office  address  of  the 
applicant.  These  regulations  have  the  force  and  effect  of  law,  when 
not  in  conflict  therewith.  In  the  case  of  Browne  v.  Ryan,  3  L.  D.,  468, 
the  timber  culture  applicant  omitted  his  post-office  address.  It  was 
returned  to  him  by  the  local  officers  for  correction.  Before  it  wasagain 
received  at  the  local  office,  another  applicant,  who  tendered  a  complete 
application,  was  allowed  to  enter  the  land.  The  Department  held  that 
the  application  of  the  first  applicant  was  in  proper  form,  and  that  not- 
withstanding the  omipsion  therein,  his  rights  would  date  from  the  time 
his  application  was  first  filed  in  the  local  office. 

Conceding,  for  the  sake  of  argument,  only,  that  the  assignment  of  the 
scrip  in  question,  was  a  part  of  the  application  to  locate,  we  have  sub- 
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stantially  the  same  question  presented  by  the  omission  of  the  name  of 
the  assignee,  that  was  presented  in  the  case  last  above  mentioned. 
The  omission  here  is  of  no  more  importance  than  in  the  case  cited.  The 
assignment  is  only  prima  facie  evidence  of  the  transfer  of  the  scrip, 
and  is  important  to  the  government  only  in  the  sense  that  it  furnishes 
the  information  as  to  whom  patent  should  issue.  If,  where  the  name 
of  the  assignee  is  wanting,  the  evidence  of  title  and  the  information  as 
to  whom  patent  should  issue  is  furnished  aliunde^  the  substantial  rights 
of  the  applicant  are  preserved,  and  the  government  m  no  wise  injured. 

1  am  so  thoroughly  convinced  of  the  soundness  of  this  conclusion, 
that  a  multiplication  of  arguments  or  precedents  seems  to  me  a  waste 
of  time,  and  I  therefore  hold  that  the  omission  of  Ilartman's  name  as 
assignee  in  the  assignment  of  said  scrip,  in  the  light  of  the  information 
contained  in  the  record,  did  not  aifect  the  legality  of  his  a])plication, 
and  if  presented  first  in  point  of  time,  the  tract  located  by  said  scrip 
was  located  thereby.  And  that  brings  me  to  the  concluding  question 
in  the  case. 

Both  the  local  office  and  your  office  found  that  Wheelers  application 
was  first  tendered,  and  the  rule  is  here  invoked  '•  that  where  the  evidence 
is  conflicting,  the  concurring  decisions  of  the  local  office  and  the  Gen- 
eral Land  Office,  on  a  question  of  fact,  will  not,  as  a  rule,  be  disturbed.'^ 
It  is  not  contended  that  said  rule  is  mandatory,  or  that  it  in  any  manner 
abridges  the  power  of  the  Secretary  of  the  Interior  to  examine  and 
I)ass  on  any  or  all  the  questions  of  law  or  fact  presented  by  the  record. 
And  in  this  case,  the  unusual  earnestness  and  ability  with  which  every 
phase  and  issue  has  been  contested,  and  the  apparent  desire  of  all  par- 
ties that  I  do  so,  has  caused  me  to  go  into  the  whole  record,  and  to 
examine  the  questions  of  fact,  as  well  as  of  law,  presented  thereby. 

Upon  the  questioli  of  who  was  the  first  applicant,  Hartnian  or 
Wheeler,  the  evidence  is  conflicting  and  voluminous.  Without  attempt- 
ing to  discuss  the  testimony  of  each  witness  in  detail,  it  is  sufficient  to 
say  that  both  Wheeler  and  Ilartman  had  ea<h  eight  vitnesses  lo 
testify  to  the  priority  of  tlieir  respective  applications,  it  is  admitted 
that  Ilartman  was  the  first  to  enter  the  oilute  after  the  door  was 
unlocked  at  9  o'clock  on  the  morning  of  February  23.  l>ut  the  theory 
of  Wheeler  and  of  his  witnesses  is,  that  the  force  behind  Hartnian, 
exerted  by  the  surging  crowd  in  front  of  the  door,  was  so  great  iliat 
when  the  door  was  opened,  Ilartman  w^as  shot  as  fro:u  a  catapult 
across  the  room  and  past  the  receiver,  but  that  the  same  force  operated 
upon  Draper  (Wheeler's  attorney),  who  held  and  presented  his  api)lica- 
tion,  in  such  a  way  as  to  throw  him  at  a  tangent  against  the  (counter 
and  directly  in  front  of  the  receiver,  to  whom  he  presented  his  api)lica- 
tion  before  Hartman  could  recover  himself.  Of  the  witnesvses  who  test  ify 
for  Wheeler,  one  is  his  attorney  (Draper),  one  is  himself,  two,  Sell  wood 
and  Chandler,  are  stockholders  in  the  corporation  owning  the  scrip 
which  Draper  tendered  on  that  morning,  and  Boggs,  who  appeared  as 


566  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

the  attorney  for  Draper,  and  were  hence  directly  or  indirectly  incerebted 
in  the  result  of  the  case.  Of  the  remaining  witnesses,  Derby,  McCouiber 
and  Adams,  the  latter  did  not  sustain  the  tbeory  of  the  effect  of  the 
force  mentioned,  on  Hartman  and  Draper.  He  testified  tbat  Uartmau 
ran  in  and  got  up  to  the  counter  before  Draper  went  in.  Tbat  he  did 
not  see  Hartmau's  papers  until  the  receiver  had  them,  and  thatheheaul 
the  receiver  ask  the  crowd  not  to  jam,  that  he  would  mark  the  pai)er8 
according  as  they  came,  and  that  he  said  Mr.  Hartman's  were  No.  1. 
Mr.  Draper's  No.  2,  and  that  he  (Adams)  could  not  recollect  who  was 
No.  3.  Of  the  remaining  two  witnesses,  Derby  was  tbe  attorney  for 
Mauseau  and  Sullivan,  and  was  interested  in  having  the  applications 
of  both  Hartman  and  Wheeler  rejected. 

So  that  without  any  intention  of  reflecting  in  any  way  upon  the  gen- 
tlemen who  testified  for  Mr.  Wheeler,  the  indisputable  fact  remains 
that  the  only  strictly  disinterested  witness  was  Mr.  McConiber. 

The  witnesses  of  Hartman  to  whom  the  charge  of  interest  might 
attach,  are  himself,  Gonska,  his  clerk,  and  .Alallett,  his  partner.  Tiie 
remaining  six,  including  .John  McGinnis,  whose  deposition  was  taken 
at  Chicago,  had  no  interest  in  the  result  of  the  proceedings,  unless  it 
was  Presnall,  who  was  himself  an  applicant  for  a  portion  of  saidlauds 
on  tbat  morning. 

The  testimony  of  all  these  witnesses  is  in  effect,  that  Hartman  was 
the  first  to  enter  the  room  and  present  his  application  to  the  receiver, 
so  tbat  the  weight  of  disinterested  testimony  is  in  Hartman's  favor. 
But  in  addition  to  tliis,  there  is  in  the  record  the  report  of  the  local 
officers  who  were  in  charge  on  tliat  morning,  concerning  the  proceed- 
ings at  that  time.  Tbat  report  contains  the  sworn  statements  of  tbe 
register  and  receiver,  and  their  clerk,  John  McGinnis.  Their  state- 
ments say  that  Hartman  was  tbe  first  to  enter  tbe  room  on  that  morn- 
ing and  present  his  api)lication  to  tbe  receiver.  Tbat  the  applications 
received  on  tbat  morning  were  numbered  in  tbe  order  in  which  they 
were  presented.  Tbat  Hartman's  was  numbered  1,  Draper's  2,  Pres- 
nail's  3,  and  so  on.  The  envelopes  in  which  the  applications  were 
enclosed,  and  on  which  those  numbers  were  placed,  and  still  remain, 
are  in  evidence,  and  are  mute  but  eloquent  witnesses  of  tbe  truth  of 
Hartman's  contention.  It  is  contended  Avitli  vigor  that  these  state- 
ments can  not  be  considered  as  evidence,  that  they  are  mere  es-parte 
affidavits,  etc.  They  are  in  the  sworn  report  of  officers  sworn  to  dis- 
charge their  duty,  a  report  made  in  the  ordinary  course  of  business 
and  the  discrbarge  of  their  ofhcial  duties ;  it  is  legitimately  in  the  record, 
and  IS  entitled  to  due  weight  and  consideration. 

Tbe  receiver  and  the  clerk  testified  at  tbe  trial,  and  their  evidence 
was  a  corroboration  of  their  statements  in  tbe  report  mentioned. 
These  men  were  dispassionate  witnesses  of  what  occurred  on  that  morn- 
ing. They  were  not  in  tlie  surging  and  excited  mob  around  the  door, 
but  were  where  they  could  see  and  know  who  was  the  first  to  enter  and 
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present  his  application,  and  their  statement  is  of  great  force  and  assist- 
ance in  arriving  at  the  truth  in  this  matter. 

From  all  the  facts  presented  by  the  record,  I  am  convinced  that  Hart- 
man  was  the  first  to  enter  the  land  office  and  to  present  his  application 
on  the  morning  of  Febniary  23, 1889,  and  is  therefore  entitled  to  locate 
the  tract  in  question,  viz:  theSE.  J  of  theNW.  J  of  Sec. 30,  T.G3N.,  R. 
11  W.,  and  the  same  is  hereby  awarded  him. 

The  finding  in  favor  of  William  Alden  as  to  lots  3,  5  and  6,  in  said 
section  thirty,  obviates  the  necessity  of  a  consideration  of  the  claim  of 
David  Moyer  to  said  lots,  3  and  5,  which  was  instituted  on  February  23, 
1889,  by  the  filing  of  soldier's  additional  application  ]No.  1421,  which 
was  allowed  as  to  lots  3  and  5.  The  rejection  of  Moyer's  claim,  because 
in  conflict  with  the  prior  claim  or  entry  of  Alden,  carries  with  it  the 
application  of  Billson  and  Monahan,  to  be  allowed  to  contest  Moyer's 
entry  as  to  lots  3  and  5,  on  the  allegation  that  he  was  dead  on  the  date 
when  his  application  was  made,  viz:  February  23,  1889,  which  appli- 
cations to  contest,  your  office  held,  were  still  pending,  and  subject  to 
future  consideration. 

The  finding  in  favor  of  Alden  and  James,  respectively,  also  obviates 
the  necessity  of  considering  the  question  as  to  the  geuuineness  of  Por- 
terfield  scrip  74,  R.  and  li.  1,  located  by  Hartman  on  said  lot  6,  and  of 
Porterfield  scrip,  II.  and  K.  2,  located  by  him  on  theNW.  ^  of  the  SE.  J 
of  said  section  thirty,  both  of  said  locations  having  bein  made  Febru- 
ary 23,  1889,  after  the  rights  of  Alden  and  James,  respectively,  had 
attached  to  said  tracts. 

The  eftect  of  the  foregoing  findings  and  conclusions  is,  to  reje(*t  the 
claim  of  Thos.  W.  Hyde  and  Angus  McDonald,  of  Daniel  C'.  Sullivan 
and  Carroll  M.  Mauseau,  of  Reuben  E.  Lawrence  and  William  M.  Stokes, 
of  David  Moyer  and  of  Chas.  P.  Wheeler,  to  any  i)ortion  of  the  prem- 
ises in  dispute.  And  to  reject  the  applications  of  W.  W,  Billson  and 
Thos.  J.  Monahan  to  contest  Moyer's  entry. 

And  the  further  eff*ect  of  said  findings  and  conclusions  is,  to  award 
to  WMUiam  Alden  lots  3, 5  and  6,  of  Sec.  30,  T.  63  N.,  11. 11  W. ;  to  EmU 
Hartman  the  SE.  J  of  the  NW.  ^  of  said  Sec.  30,  and  to  Houghton  E. 
James  the  NW.  ^  of  the  SE.  J  of  said  Sec.  30,  T.  63  N.,  R.  11  W. 

The  outstanding,  uncanceled  patent,  inadvertently  issued  to  Thos* 
Reed,  for  lots  1  and  2,  and  the  SW.  ^  of  the  NE.  J  of  said  Sec.  30, 
deprives  the  Department  of  jurisdiction  to  extend  the  effect  of  this 
decision  to  those  trai^ts. 

Your  office  decision  of  September  8,  1893,  is  therefore  modified  as 
above  stated. 
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mining  claims— pl acbr  location-discovery. 

Ferrell  et  al.  v.  Hoge  et  al.  (On  Review). 

It  having  been  held  herein  that  a  placer  location  of  one  hundred  and  sixty  acres,  by 
an  association,  reciuires  a  discovery  of  mineral  on  each  twenty  acres,  opportunity 
will  be  given  the  locators  for  a  further  showing,  as,  under  the  rulings  in  force 
at  the  time  of  location,  a  single  discovery  was  considered  sufficient. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(eJ.  1.  H.)  ber  22,  mi.  (F.  W.  C.) 

I  Lave  considered  the  motion  forwarded  with  your  letter  of  April  11, 
1894,  for  the  review  of  departmental  decision  of  February  12,  1894  (18 
L.  D.,  81),  in  the  case  of  Ferrell  et  al.  r.  Hoge  et  al.,  involving  mineral 
entry  No.  209,  on  unsurveyed  land  (designated  as  lot  Ko.  40),  made  by 
Hoge  et  al.y  and  known  as  the  Horse  Shoe  Placer,  on  January  6, 1890,  at 
Helena,  Montana. 

Said  decision  held  that: 

There  must  be  a  discovery  of  mineral  on  each  twenty  acres  in  a  placer  location  of 
one  hundred  and  sixty  acres  made  by  an  association ;  and  such  a  location  of  that 
amount,  based  upon  a  single  discovery,  is  void  except  as  to  the  twenty  acres  immedi- 
ately surrounding  naid  discovery.  (Syllabus.) 

The  motion  alleges  nothing  new,  except  reference  is  made  to  tbe 
decision  of  the  supreme  court  of  ^lontana  in  the  case  of  McDonald  et 
al.  V.  Montana  Wood  Company  (35  Pac.  Rep.,  0(J8),  in  which  it  was 
held  not  to  be  necesvsary  to  make  a  separate  di.scovery  on  each  twenty 
acres  embraced  in  a  placer  chiim  made  by  an  association  of  [lersons 
covering  one  hundred  and  sixty  acres. 

From  a  careful  exiimination  of  said  decision  1  see  no  reason  to  dis- 
turb the  holding  made  in  the  case  under  review,  and  the  same  is  there- 
fore adhered  to. 

In  said  decision  it  was  held  that  Farrell  et  al.  were  not  adverse 
claimants  such  as  would  defeat  the  mining  claim,  if  authorized  by  law. 

In  the  motion  for  review  it  is  asked  that  opportunity  be  afforded  the 
locators  to  make  further  showing,  if  deemed  necessary,  as,  under  the 
rulings  in  force  at  the  time  of  tlie  location,  proof  of  a  single  discovery 
within  the  limits  of  the  claim  was  considered  sufficient. 

I  can  see  no  objection  to  granting  this  request,  and  the  previous 
decision  is  so  far  modified  as  to  allow  the  locators  to  make  an  addi- 
tional showing  at  a  hearing  ordered  for  that  purpose. 
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BAJLROAD  GRANT— SETTLEMENT  BIGHT-OCCUPANCY. 

Hudson  v.  Central  Pacific  R.  R.  Co. 

A  settlement  claim,  that  will  defeat  the  operation  of  a  railroad  fj^rant,  must  be  of  a 
character  capable  of  being  asserted  by  the  party  in  possession  under  the  sett*'v 
ment  laws. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  her  22,  1894,  (C.  W.  P.) 

The  land  in  controversy  is  lots  3  and  4  and  tbe  S.  J  of  the  NW.  \  of 
Section  3,  T.  2  S.,  R.  2  W.,  San  Francisco,  California. 

The  history  of  the  case  previous  to  this  appeal,  will  be  found  in  the 
case  of  James  W.  Hudson  v.  Central  Pacific  Railroad  Company  (16  L. 
D.,  112). 

By  departmental  decision  of  July  29,  1892,  (15  L.  D.,  112),  a  farther 
hearing  was  ordered,  which  was  had  before  the  local  officers,  who  found 
for  the  railroad  company. 

From  tins  decision  Hudson  appealed.  Your  office  affirmed  the  judg- 
ment of  the  local  officers,  holding  "that  so  far  as  shown,  the  land  in 
question  passed  under  the  railroad  grant." 

Hudson  appeals  to  the  Department. 

I  have  read  the  testimony  taken  at  the  further  hearing,  as  well  as 
that  taken  at  the  original  hearing,  and  I  can  come  to  no  other  conclu- 
sion tluiM  that  the  residence  upon  the  land  by  George  Tisdale,  under 
whom  Hudson  claims,  cannot  be  deemed  such  a  use  and  occupancy  as 
would  except  the  land  from  the  grant. 

If  Tisdale's  testimony  taken  at  the  original  hearing,  is  to  be  believed, 
and  surely,  there  could  have  been  no  better  witness,  he  was  not  on  the 
land  with  an  intention  to  claim  it  under  the  land  laws.  He  then  swore 
that  he  " did  not  set  up  a  claim  to  the  land;"  that  he  *^  went  there  and 
lived  on  it,  you  know,  hunted;"  that  he  "  hunted  right  on  the  land." 

In  no  part  of  his  testimony  does  he  say  that  he  asserted,  or  intended 
to  assert,  any  claim  to  the  particular  tract  in  controversy.  He  says 
Haines  owned  the  improvements,  and  that  he  (Tisdale)  asserted  no 
claim  to  them,  or  to  the  land. 

Tisdale  died  before  the  farther  hearing,  and  it  is  true  that  there  is 
some  evidence  that  he  had  made  statements  which  contradict  his  testi- 
mony under  oath.  But  I  do  not  find  any /ac'/«  brought  out  in  the  proof 
which  discredit  his  testimony. 

A  claim  tliat  will  defeat  the  operation  of  the  grant,  must  be  a  claim 
capable  of  being  asserted  by  the  party  in  possession  under  the  settle- 
ment laws  of  the  United  States.  But  the  testimony  of  Tisdale  shows 
that  he  had  no  intention  of  claiming  the  tract  under  the  settlement 
laws.  He  simply  lived  in  the  house  on  the  land,  by  the  jiermission  of 
Haines,  who  claimed  the  improv<^ments,  and  he  asserted  no  claim  to 
the  lan<l.  See  Northern  Pacific  H.  R.  Co.  r.  Potter  (U  L.  D.,  531); 
Novtlieru  Pacific  K.  R.  Co.  r  Therriault  (18  L.  D.,  224). 

The  judgnifnt  ot'youi  dftice  i^  jiccordingly  affirmed. 


510  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

APPLICATION  TO  ENTER-PRELIMINART  AFFIDAVIT. 

Boyd  v.  Maley. 

The  rule  that  holds  an  entry  invalid  if  based  upon  papers  executed  while  the  land  is 
not  subject  to  such  appropriation,  is  not  applicable  to  lands  that  have  been 
restored  to  the  public  domain  by  act  of  Congress,  but  not  formally  declared  open 
to  entry  by  the  General  Laud  Office  at  the  date  of  the  execution  of  the  papers. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^,  Decern- 
(J.  I.  H.)  ber  15,  1894.  (I.  D.) 

The  plaintiff  in  the  case  of  John  Boyd  v.  The  Heirs  of  Howard  O. 
Maley,  deceased,  moves  for  a  review  of  departmental  decision  of  August 
8, 1894,  wherein  the  homestead  entry  of  said  Maley,  deceased,  for  the  SE. 
i  of  Sec.  25,  T.  49  N.,  R.  10  W.,  Ashland  land  district,  Wisconsin,  is 
held  intact  and  Boyd's  contest  dismissed. 

The  grounds  stated  were  carefully  considered  before  the  decision 
complained  of  and  no  new  point  is  presented,  except  the  fourth,  which 
is  that  this  Department  erred  "in  not  considering  the  fact  (which  is  a 
matter  of  record)  that  the  affidavits  were  executed  at  a  time  when  the 
land  was  not  subject  to  entry,  being  within  the  grant  to  the  Wisconsin 
Central  Railroad  and  not  restored  to  entry  and  filing  until  three  days 
after  the  affidavits  were  executed." 

The  record  shows  that  this  land  was  forfeited  by  act  of  September  29, 
1890  (26  Stat.,  496),  and  by  instructions  from  the  General  Land  office, 
was  opened  for  entry  at  the  local  land  office  February  23, 1891.  Maley 
was  a  settler  on  the  land  on  September  29, 1890,  and  lived  thereon  until 
his  death.  He  was  sick  and  unable  to  go  to  the  land  office  to  make 
entry  on  the  date  fixed  for  receiving  applications  for  entry,  and  knowing 
that  fact,  on  February  21,  1891,  he  made  tlie  ne<5essary  affidavits  and 
forwarded  them,  with  his  application  to  enter,  to  the  local  office. 

The  point  that  this  affidavit  on  which  entry  was  made  was  premature 
and  made  before  tlie  land  was  subject  to  entry,  was  not  raised  in  the 
case  until  it  is  made  in  tliis  motion  lor  review.  It  was  not  one  of  the 
grounds  of  the  contest,  nor  was  it  ever  referred  to  before  this  motion. 

These  lauds  were  restored  to  the  public  domain  by  the  act  of  Septem- 
ber 29,  1890,  and  were  subject,  to  appropriation  by  settlement  from  the 
passage  of  said  act.  Hence,  the  rule  announced  in  Smith  v.  Malone  (18 
L.  D.,  482),  that  ''An  application  to  make  entry  of  public  laud  cannot 
be  allowed  if  based  on  preliminary  papers  executed  prior  to  the  time 
when  said  land  is  legally  subject  to  such  appropriation,"  is  not  appli- 
cable to  this  case. 

The  motion  for  review  is  denied. 
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RAILROAD   LANDS- ACT  OF  SEPTEMBER  89,  1890. 

Thornton  v.  Rhea. 

The  preferred  right  of  eutry  accorded  by  section  2,  act  of  September  29,  1890,  to 
actual  settlers  in  good  faith  on  railroad  lands  forfeited  by  said  act,  defeats  the 
right  of  ^  subsequent  settler  to  purchase  said  lands  under  section  6  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
(J.  I.  H.)  ber  22,  1894.  (J.  L.) 

I  have  considered  the  case  of  Hirain  M.  Thornton  against  Ooluinbus 
A.  Ehea,  upon  the  appeal  of  the  latter  from  your  office  decision  of  May 
18^  1893,  reversing  the  decision  of  the  local  officers,  and  deciding  that 
Khea's  cash  entry,  No.  2606,  be  held  subject  to  the  superior  right  of 
Thornton. 

The  land  involved  is  the  SW.  J  of  the  NB.  i  of  section  7,  T.  1  S.,  R. 
24  E.,  Willamette  Meridian,  The  Dalles  land  district,  Oregon. 

On  April  8, 1891,  Bhea  made  cash  entry.  No.  2606,  under  the  act  of 
September  29, 1890,  (26  Stat.,  496)  for  said  tract  of  land.  In  liis  appli- 
cation and  affidavit  he  stated : 

fhat  he  settled  on  said  tract  on  the  fourth  day  of  Febrnary ,  1889 ;  that  he  had  been 
in  full  and  peaceable  possession  of  all  of  the  said  tract  of  land  ever  since,  and  to  the 
then  present  time ;  that  he  Hettled  upon  saiil  tract  with  the  expectation  of  purchasing 
the  same  from  the  Northern  Pacitic  Kailroad  Company,  if  they  should  obtain  title  to 
the  same;  that  he  had  the  entire  tract  under  fence;  that  he  rained  a  crop  on  it  for 
the  year  1890;  and  that  he  had  it  in  crop  at  the  then  present  time. 

On  June  1,  1891,  Thornton  presented  his  application  to  make  home- 
stead entry  (under  said  act  of  September  29,  1890)  of  the  S.  ^  of  the 
NE.  J  and  the  N.  J  of  the  SE.  \  of  section  7,  T.  1  S.,  K.  21  E.,  W.  M., 
containing  one  hundred  and  sixty  acres.  In  his  homestead  affidavit 
he  alleged : 

That  be  began  settlement  and  actual  residence  on  e>aid  land  on  March  1.  1885,  and 
had  resided  upon  said  tract,  and  made  it  his  actual  residence  ever  since;  and  claimed 
his  time  for  said  actual  residence. 

At  the  same  time,  Thornton  filed  his  application  to  make  final  proof 
under  his  homestead  entry  aforesaid. 

On  June  24,  1891,  the  h)oal  officers  rejected  said  application  as  to  the 
SW.  \  of  the  NE.  \  of  section  7  aforesaid,  for  being  in  conflict  with  cash 
entry  No.  2606,  made  April  8,  1891,  by  Columbus  A.  Khea. 

Thornton  appealed,  and  applied  for  a  hearing  to  determine  the  rela- 
tive rights  of  himself  and  Ehea;  and  on  January  13,  1892,  your  office 
directed  a  hearing  to  be  had. 

After  the  hearing,  on  May  4, 1892,  the  local  officers  rendered  the  fol- 
lowing decision : 

1.  From  testimony  presented,  it  appears  that  the  land  embraced  in  said  cash  entry 
No.  2606  has  been  purchased,  under  act  of  September  29,  1890,  by  the  defendant, 
who, 
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2.  We  believe^  from  the  testimony,  had  in  equity  the  best  right  to  purchase  or 
enter  the  tract. 

3.  We  are  therefore  of  opinion  that  said  cash  entry  No.  2606  should  not  be  can- 
celed. 

The  local  officers  sent  notice  of  their  decision  by  letter  dated  May  4, 
1892,  addressed  to  Thornton  at  Heppner,  Oregon,  instead  of  lone,  Ore- 
gon, which  was  his  post  office  address  of  record.  Thornton  received 
the  notice  on  May  31,  1892,  and  on  the  same  day  forwarded  to  the  local 
office  his  appeal  to  the  General  Land  Office,  in  the  following  words : 

To  the  Hon.  Register  and  Receiver,  U.  S.  Land  Office:  You  will  take  notice  that 
H.  M.  ThomtoU;  the  contestant  in  the  above  and  foregoing  matter,  hereby  appeals 
from  your  decision  therein,  to  the  Hon.  Commissioner  of  the  General  Land  Office. 

H.  M.  Thornton,  Contestant. 

No  specification  of  errors  was  filed,  and  no  notice  of  appeal  was 
served  on  Bhea. 

On  May  18, 1893,  your  office  reversed  the  decision  of  the  local  officers, 
and  decided  that  Thornton  had  the  prior  and  superior  right  to  the  land 
in  contest,  and  that  Rhea's  cash  entry  be  held  subject  thereto. 

Bhea  appealed  to  this  Department,  specifying  errors,  in  substance, 
as  follows : 

1.  That  Thornton  filed  no  specification  of  errors  with  his  appeal  to 
your  office. 

2.  That  no  notice  of  Thornton's  appeal  was  served  on  Ehea. 

3.  That  it  was  error  for  your  office  to  assume  that  Rhea  waived  his 
objections  to  the  insufficiency  of  Thornton's  appeal,  and  either  under- 
stood or  consented  that  a  decision  be.  had  upon  the  entire  record. 

4.  That  the  case  should  have  been  considered  under  Rules  of  Prac- 
tice 48  and  49. 

5.  and  6.  That  the  findings  of  your  office  were  erroneous  in  fact  and 
in  law. 

Rhea  did  not  file  any  brief  or  argument  before  your  office.  The  brief 
found  in  the  files  before  me  was  filed  March  14, 1892,  before  the  local 
officers.  Your  office  erred  in  "concluding  that  it  is  understood  by  the 
parties  interested  that  a  decision  is  to  be  had  upon  the  entire  record.^' 
Thornton's  alleged  appeal  should  have  been  ignored. 

The  only  fact  found  by  the  local  officers  was  the  fact  that  Rhea  pur- 
chased the  land,  and  that  appeared  of  record.  The  rest  of  their  deci- 
sion was  merely  opinion, — inference  from  the  testimony.  It  therefore 
became  the  duty  of  your  office  to  consider  the  entire  record,  including 
the  testimony,  under  Rules  ot  Practicei48  and  49. 

The  tract  of  land  in  contest  was  forfeited  to  the  United  States  under 
the  act  of  September  29,  1890,  (26  Stat.,  496).  At  that  date  Thornton 
wns,  and  for  more  than  five  years  had  been,  an  actual  settler  in  good 
faith  on  said  tract,  actually  residing  thereon  with  his  family.  Under 
the  second  section  of  said  act,  and  tlie  Jimendment  thereto,  approved 
Febrnary  IS,  1891,  (26  Stat., 761),  he  was  entitled  to  a  preference  right  to 
eiiter  said  tract  as  a  homestead  at  any  time  within  six  months  from  the 
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date  of  the  promulgation  by  the  Commissioner  of  the  General  Land 
Office  of  the  instructions  to  the  local  officers,  for  their  direction  in  the 
disposition  of  said  land.  He  tendered  his  homestead  application  on 
June  1, 1891;  it  was  rejected  June  24, 1891;  and  his  appeal  and  appli- 
cation for  a  hearing  was  filed  July  2, 1891;  all  within  4:he  period  of  six 
months  aforesaid.    His  preference  right  was  thereby  perfected. 

The  decision  of  the  local  officers  was  contrary  to  existing  laws.  Your 
office  decision  is  hereby  affirmed.  Ehea's  cash  entry  No.  2606  will  be 
cancelled,  and  Thornton  will  be  permitted  to  make  homestead  entry  of 
said  tract  of  land. 


confirmation— section  7,  act  of  makch  3,  1891. 
Phillips  v.  Bbbazeale's  Heirs. 

A  soldier's  additional  homestead  entry,  easpended  after  the  lapse  of  over  two  yeara 
for  the  investigation  of  the  original  entry,  and  released  from  suspension  prior  to 
the  passage  of  the  act  of  March  3,  1891,  is  confirmed  by  the  proviso  to  section  7 
of  said  act,  and  is  not  subject  to  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  her  24, 1894.  (P.  J.  C.) 

The  record  in  this  case  shows  that  Benjamin  T.  Breazeale  made  origi- 
nal homestead  entry  No.  5055  of  the  SE.  i  of  theNW.  J  and  the  NB.  J 
of  the  SW.  J  of  Sec.  5,  T.  42,  R.  3  E.,  Booneville,  Missouri,  land  district, 
February  6, 1868,  and  final  entry  thereof  November  8,  1876,  certificate 
No.  2462. 

It  seems  that  this  entry  was  held  for  cancellation  by  your  office  let- 
ter "  O  "  of  March  16,  1888,  to  the  extent  of  the  SE.  J  of  the  NW.  J,  for 
conflict  with  a  prior  entry  on  which  a  patent  had  been  issued.  By  let- 
ter **  C  "  of  November  6, 1890,  the  entryman  having  taken  no  action, 
the  entry  was  canceled  as  to  this  forty  acre  tract.  This  left  forty  acres 
of  his  original  entry  intact. 

On  May  5, 1892,  Breazeale  made  additional  homestead  entry,  under 
section  five  of  the  act  of  March  2, 1889  (25  Stat.,  854),  of  the  W.  ^  of  the 
SW.  J  of  the  same  section,  township  and  range,  "  as  an  additional  to  my 
homestead  No.  5055.^^ 

Meantime,  on  November  15, 1875,  Breazeale  made  soldier?s  additional 
entry  of  the  N.  i  of  the  SE.  J  of  Sec.  2,  T.  29  S.,  R.  26  E.,  M.  D.  M., 
Visalia,  California,  land  district.  This  entry  seems  to  have  been  per- 
fected January  11, 1882,  and  final  certificate  No.  1398  issued.  Further 
action  seems  to  have  been  suspended  on  this  entry,  pending  the  result 
of  the  investigation  as  to  the  original  entry,  which  was  terminated  by 
said  letter  of  November  6, 1890. 

-  On  July  3, 1893,  Omar  Phillips  filed  an  affidavit  of  contest  against 
the  last  mentioned  entry,  alleging  that  it  was  not  made  for  the  exclusive 
use  and  benefit  of  the  entryman,  but  for  some  other  person  or  persons; 
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that  the  entry  was  fraudulent  and  void ;  that  the  entry  man  made  another 
additional  homestead  entry  in  Booneville  land  district,  Missouri,  upon 
which  final  certificate  had  issued;  that  the  entryman  died  in  the  year 
1893;  on  information  and  belief  it  is  charged  that  Breazeale  did  not 
regard  the  Visalia  entry  as  valid,  but  as  illegal  and  void;  that  the 
records  of  the  county  in  which  the  land  is  situated  does  not  show  any 
transfer  of  the  laud. 

By  letter  of  August  5,  1893,  your  office  refused  to  order  a  hearing, 
on  the  ground  "that  the  entryman  is  entitled  to  patent  for  the  tract 
involved  under  the  seventh  section,  act  of  March  3, 1891,  but  that 
patent  could  not  issue  therefor  until  the  original  entry  was  patented." 
It  was  also  decided  that  the  quantity  of  land  embraced  in  the  three 
entries  being  in  excess  of  one  hundred  and  sixty  acres,  the  heirs 
*'  will  be  required  to  elect  which  subdivision  they  prefer  to  relinquish." 
Whereupon  Phillips  prosecuted  this  appeal,  assigning  as  errors  (1)  in 
holding  and  deciding  that  the  entry  in  controversy  was  confirmed  by 
the  act  of  March  3,  1891 ;  and  (2)  in  holding  that  Phillips  did  not  have 
a  legal  right  to  have  a  hearing  ordered  on  the  allegations  contained  in 
his  affidavit  of  contest. 

Under  the  proviso  of  section  seven  of  said  act  of  March  3, 1891,  this 
entry  should  be  confirmed.     It  reads  as  follows: 

That  after  the  lapse  of  two  years  from  the  date  of  issaanco  of  the  receiver's  receipt 
npon  the  final  entry  of  any  tract  of  land  ander  the  homestead,  timber-culture,  desert* 
land,  or  pre-emption  laws,  or  iindcr  this  act,  and  when  there  shall  be  no  pending 
contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall  be  entitled 
to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be  issued  to  him; 
but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two  years  from  the 
date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

It  will  be  borne  in  mind  that  this  entry  was  finally  completed  in  1882. 
By  order  of  your  office  it  was  suspended,  not  because  of  any  defe<5t  in 
it,  but  for  the  reason  that  the  original,  to  which  the  entry  in  contro- 
versy was  additional,  was  under  investigation.  That  suspension  was 
removed  in  1890,  i)rior  to  the  passage  of  said  act,  and,  as  corrected  as 
to  the  acreage  only,  the  original  homestead  entry  was  ready  for  patent. 
This  action  on  the  part  of  the  government  could  not  be  construed  as  a 
*' pending  cont^est  or  protest"  against  tbe.  validity  of  the  entry  herein 
involved,  and  as  more  than  two  years  had  elapsed  since  the  issuance 
of  the  receiver's  receipt,  I  think  it  comes  clearly  within  the  confirma- 
tory provisions  of  the  statute  quoted.  Therefore  it  is  not  subject  to 
contest,  the  land  having  passed  out  o-f  the  jurisdiction  of  the  Depart- 
ment. (Na wrath  v.  Lyons  et  al.,  16  L.  D.,  46;  Eadabaugh  r.  Horton, 
17  L.  D.,  48.) 

The  judgment  of  your  office  is  therefore  affirmed. 
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bajlroad  lands— timber  culture  entry. 

James  M.  Dewau. 

Section  2,  act  of  September  29,  1890,  should  not  be  construed  as  limiting  the  dispo- 
sition of  the  forfeited  lands  to  the  homeHtead  law  alone,  and  consequently  pro- 
hibiting a  timber  culture  eutry  of  said  lands.  Departmental  circular  of  Decem- 
ber 24,  1890,  should  be  moditied  iu  accordance  with  this  view, 

A  timber  culture  eutry,  erroneously  allowed  of  laud  reserved  for  the  beuefit  of  a  rail- 
road grant,  may  stand  as  of  the  date  when  such  reservation  was  removed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(J.  I.  H.)  ber  4?4,  1894.  (J.  1.  P.) 

By  letter  "G"  of  March  13, 1893,  your  oMce  trausmitted  here  the 
appeal  of  James  M.  Dewar  from  its  decision  of  January  17,  181)3,  hold- 
ing for  cancellation  his  cash  entry  No.  4787,  for  tbe  W.  J  of  the  SW.  J 
of  Sec.  3,  T.  6  N.,  E.  36  E.,  Walla  Walla,  Washington,  land  district. 

It  appears  that  the  odd  sections  of  said  Twp.  6  were  within  the  grant 
to  the  Northern  Pacific  liailroad  Company,  act  of  July  2, 18C4  (13  Stat., 
365).  That  said  company  filed  its  map  of  general  route  August  13, 
1870,  upon  which  withdrawal  was  made  October  17,  1870.  That  on 
February  23, 1871,  one  J.  B.  Stafford  filed  declaratory  statement  No. 
561  for  the  lands  above  described,  together  with  the  E,  ^  of  the  SE.  ^ 
of  Sec.  4,  said  township  and  range,  alleging  settlement  thereon  Novem- 
ber 28, 1870. 

October  4,  1886,  this  defendant  made  timber  culture  entry  No.  2837, 
which  he  commuted  to  cash  entry  No.  4787  December  12,  1891,  in 
accordance  with  the  provisions  of  the  act  of  March  3,  1891  (26  Stat., 
1096). 

The  tract  in  question  was  restored  to  the  public  domain  by  the  for- 
feiture act  of  September  29, 1890  (26  Stat.  496). 

By  letter  "G"  of  December  13,  1892,  your  office  called  on  the  local 
ofiice  for  its  authority  for  allowing  said  entry.  By  letter  of  December  23, 
1892,  that  office  replied  that  the  officers  then  in  charge  of  the  office  had 
evidently  allowed  Dewar's  timber  culture  entry  under  the  impression 
that  Stafford's  pre-emption  filing  had  excepted  the  land  from  the  oper- 
ation of  the  grant,  and  that  when  cash  eutry  No.  4787  was  made  the 
right  of  the  entryman,  as  against  the  company,  was  not  considered,  as 
the  original  entry  had  remained  undisturbed  for  five  years. 

Your  office  then  held  that  Stafford  had  never  proved  by  a  hearing 
that  his  right  to  the  land  antedated  the  receipt  of  notice  of  withdrawal 
at  the  local  office,  as  provided  by  the  act  of  April  21, 1876  (19  Stat.,  35). 

That  by  virtue  of  section  2,  act  of  September  29,  1890,  supra^  said 
lands  were  subject  to  entry,  within  six  months  thereafter,  by  actual 
settlers  thereon,  under  the  homestead  law  only,  and  that  though  now 
public  lands,  the  lands,  of  which  the  tract  in  question  is  a  part,  are  not 
subject  to  disposal  under  the  timber  culture  act.    That  therefore  the 
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commutation  of  timber  culture  entry  No.  2837,  on  December  12, 1891, 
must  be  held  to  have  been  irregularly  allowed,  and  that  the  original 
entry  was  eiToneously  permitted;  and  on  these  conclusions,  based  on 
the  premises  above-stated,  cash  entry  No.  4787  is  held  for  cancellation. 

The  first  section  of  said  act  declares  a  general  forfeiture  of  granted 
lauds  opposite  the  uncoustructed  portions  of  land  grant  railroads. 

The  second  section  is  as  follows — 

That  all  perBons  who,  at  the  date  of  the  passage  of  this  act,  are  actaal  settlers  in 
good  faith  on  any  of  the  lands  hereby  forfeited  and  are  otherwise  qualified,  on  mak- 
ing due  claim  on  said  lauds  under  the  homestead  law  within  six  months  after  the 
passage  of  this  act,  shall  be  entitled  to  a  preference  right  to  enter  the  same  under 
the  provisions  of  the  homestead  law  and  this  act,  and  shall  be  regarded  as  such 
actual  settlers  from  the  date  of  actual  settlement  or  occupation ;  and  any  person  who 
has  not  heretofore  had  the  benefit  of  the  homestead  or  pre-emption  law,  or  who  has 
failed  from  any  cause  to  perfect  the  title  to  a  tract  of  land  heretofore  entered  by  him 
under  either  of  said  laws,  may  make  a  second  homestead  entry  under  the  proyisions 
of  this  act. 

In  the  circular  of  instructions  issued  by  this  Department  with  refer- 
ence to  said  act,  December  24, 1890  (11  L.  D.,  626),  the  following  con- 
struction of  section  two  thereof  is  found — 

It  is  clear  that  the  first  cla  use  of  the  section  allows  the  actual  settler,  if  qualified, 
to  make  a  homestead  entry  of  the  tract  upon  which  he  has  made  settlement,  and  this 
is  a  preference  right  to  be  exercised  within  six  mouths  after*the  passagd  of  the  act. 
While  the  language  of  the  second  clause  is  somewhat  ambiguous,  I  have  concluded 
that  the  language  authorizing  **a  second  homestead  entry'*  refers  only  to  those  per- 
sons who  had  theretofore  made  a  homestead  entry  but  failed  from  any  cause  to  perfect 
the  same.  The  object  is  to  allow  any  one  qualified  who  had  not  theretofore  secured 
apiece  of  land  under  the  homestead  law  to  obtain  a  tract  of  these  forfeited  lands 
under  that  law,  and  at  the  same  time  to  take  these  lauds  out  of  the  operation  of  the 
pre-emption  law. 

This  construction,  to  my  mind,  is  a  reasonable  one,  so  far  as  it  goes 
with  the  exception  of  the  phrase,  '*and  at  the  same  time  to  take  tbese 
lands  out  of  the  operation  of  the  pre-emption  law."  That  phrase  is 
erroneous,  in  my  judgment,  not  only  in  what  it  states,  but  in  what  it 
implies.  The  implication  to  be  gathered  from  the  construction  quoted, 
with  the  objectionable  phrase  appended,  is  tliat  the  disposition  of  said 
lands  was  confined  to  the  homestead  law  alone;  that  they  were  excluded 
from  the  operation  of  any  or  all  of  the  other  public  land  laws. 

I  have  not  been  able  to  find  in  the  section  quoted,  nor  in  the  act  as  a 
whole,  any  expression  that  would  indicate  any  such  intention  on  the 
part  of  Congress.  Had  such  been  its  intention,  it  would  certainly  have 
so  expressed  it  in  clear,  plain  and  unambiguous  terms. 

Had  the  act  paused  after  section  one,  there  would,  of  course,  have 
been  no  room  for  controversy.  The  lands  therein  forfeited  to  the  pub- 
lic domain  would  have  been  subject  to  segregation  under  any  of  the 
public  land  laws  by  any  qualified  entry  man.  But  there  were  settlers 
on  those  lands  at  the  date  of  the  passage  of  said  act,  whom  Congress 
deemed  it  proper  to  protect.    Hence  they  were  given  the  privilege  of  » 
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preference  right  of  entry,  under  the  homestead  law,  upon  the  terms 
stated.  Those  who,  for  any  reason,  had  failed  to  perfect  title  under  the 
homestead  law  were  given  the  privilege  of  making  a  second  entry  under 
that  law;  and  all  those  who  had  never  had  the  benefit  of  the  pre-emp- 
tion or  homestead  Jaw  were  given  the  privilege  of  making  entry  under 
the  homestead  law. 

It  will  be  observed,  however,  that  none  of  the  classes  upon  whom  these 
privileges  were  conferred  are  prohibited  from  entering  said  lands  under 
tbe  other  public  land  laws,  and  that  persons,  other  than  those  included 
in  the  classes  mentioned,  are  not  prohibited  from  acquiring  said  lands 
under  any  of  the  public  land  laws. 

Therefore,  the  construction  of  said  section  which  limited  the  dispo- 
sition of  said  lands  to  the  homestead  law  alone  is  erroneous,  and  the 
decisions  of  your  office  and  this  Department,  based  on  that  construc- 
tion, are  likewise  en-oneous,  and  said  circular,  so  far  as  in  coufdct  here- 
with, is  modified. 

It  follows,  therefore,  that  although  the  timber  culture  entry  of  Dewar 
was  improperly  allowed,  because  the  tract  covered  thereby  was  then 
reserved  by  the  grant  to  the  railroad  company,  yet  that  entry  will  be 
allowed  to  stand,  in  the  absence  of  any  adverse  claim,  as  having 
attached  at  the  date  when  the  reservation  was  removed  from  the  lands 
involved.  (Thunie  v.  St.  Paul,  Minneapolis  and  Manitoba  B.  B.  Co.,  14 
L.  D.,  545;  Richard  Griffin,  11  L.  D.,  231.) 

Sliould  your  office,  on  consideration  of  Dewar's  commutation  proof, 
find  as  a  fact  that  he  Lad  for  four  years  prior  to  the  offering  of  said 
proof  cultivated  said  laud  as  required  by  the  timber  culture  law,  and 
it  is  otherwise  regular,  you  will  pass  said  proof  to  patent. 

Tour  decision  is  accordingly  modified  as  above  set  forth. 


UMATIIiI«A  INDIAN  LANB^-ACRBAGB  OF  PDBCHASB. 

James  A.  Mabston. 

The  right  to  pnrchase  UmatillA  lands  under  seotion  2,  act  of  March  3, 1885,  is  limited 
to  two  hundred  acres  and  "no  more";  hence,  if  a  person  makes  an  additional 
entry,  nnder  the  proviso  to  said  section,  the  amount  that  he  may  afterwards  pur- 
chase, nnder  the  body  of  said  section,  is  diminished  to  the  extent  of  the  acreage 
embraced  within  the  additional  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  ber  22, 1894.  (P.  J.  0.) 

August  19, 1889,  James  A.  Marston  made  homestead  entry  for  lot  7 
and  the  SB.  i  of  the  NW.  i  of  Sec.  1,  T.  2  N.,  E.  32  E.,  La  Grande  land 
(listrict,  Oregon,  and  commnted  the  same  to  cash  entry  on  January  13, 
1890. 

March  19, 1891,  he  made  Umatilla  cash  entry  as  additional  to  the 
above  entry,  for  lot  4,  SE.  i  of  the  8 W.  J  and  the  SW.  J  of  the  SE.  i 
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of  tbe  same  section,  containing  116.53  acres.  This  entry  has  been 
affirmed  by  the  Department  (James  A.  Marston,  15  L.  D.,  340). 

April  24, 1891,  the  first  payment  was  made  on  lots  4  and  5  and  the 
N.  i  of  the  SE.  i  of  Sec.  32,  T.  3  N.,  R.  33  B.,  nntimbered,  and  the 
^E.  i  of  the  NW.  J  of  Sec.  16,  T.  2  S.,  R.  34  E.,  timbered,  making  a 
total  of  199.36  acres  under  this  purchase. 

Final  payment  and  certificate  issued  on  August  15, 1892,  under  act 
of  Congress  of  March  3, 1885,  (23  Stat.,  340).  The  total  amount  of  land 
embraced  in  the  above  entries  under  said  act  amount  to  315.89  acres. 

Your  office  decision  of  January  21, 1893,  suspended  the  said  Umatilla 
cash  entry,  for  the  reason  that  the  .tracts  entered  under  said  act  were 
in  excess  of  the  amount  allowed  by  the  act.  Section  2  of  the  act  is  in 
part  as  follows: 

That  as  soon  as  the  report  of  said  commission  in  respect  to  the  new  boundaries  of 
said  reservation  shall  be  approved,  the  residue  of  said  reservation  lands  not  included 
in  said  new  lines  shall  be  surveyed,  if  not  already  surveyed,  or  if  the  stakes  and  monu- 
ments, if  surveyed,  have  become  so  obliterated  that  the  lines  cannot  be  ascertained, 
and  the  same  shall  be  appraised  and  classified  into  timbered  and  untimbered  lands; 
and  in  case  where  improvemeuts  have  been  made  by  an  Indian,  or  for  the  United 
States  upon  such  lauds,  such  improvemeuts  shall  be  separately  appraised,  and  if  the 
same  beloug  to  an  ludian,  such  Indiau  shall  be  reimbnrsed  the  value  of  Buch 
improvements,  in  money;  but  no  lands  shall  be  appraised  at  less  than  one  dollar  and 
twenty- five  cents  per  acre.  The  said  lands,  when  surveyed  and  appraised,  shall  be 
sold  at  the  proper  land  office  of  the  United  States,  by  the  register  thereof,  at  pub- 
lic sale,  to  the  highest  bidder,  at  a  price  not  less  than  the  appraised  value  thereof, 
such  sale  to  be  advertised  in  such  manner  as  the  Secretary  of  the  Interior  shall 
direct.  Each  ])urchaser  of  any  of  said  lands  at  such  sale  shall  be  entitled  to  par- 
chase  one  hundred  and  sixty  acres  of  untimbered  lands  and  an  additional  tract  of 
forty  acres  of  timbered  lands,  and  no  more.  He  shall  pay  one-third  of  the  purchase 
price  of  untimbered  lands  at  the  time  of  purchase,  one-third  in  one  year,  and  one- 
third  in  two  years,  with  interest  on  the  deferred  payments  at  the  rate  of  five  per 
centum  per  annum,  and  shall  pay  the  fuU  purchase  price  of  timbered  lauds  at  the 
time  of  purchase.  And  where  there  are  improvements  upon  the  lands  purchased 
which  shall  have  been  separately  appraised,  the  purchaser  shall  pay  the  appraised 
value  of  such  improvements  at  the  time  of  purchase,  in  addition  to  the  amonnts 
hereinbefore  required  to  be  paid. 

Each  purchaser  shall,  at  the  time  of  making  his  purchase,  make  and  subsoribe  an 
oath  or  affirmation  that  he  is  purchasing  said  lands  for  his  own  use  and  oconpation, 
and  not  for  or  on  account  of  or  at  the  solicitation  of  any  other,  and  that  he  has  made 
no  contract  whereby  the  title  thereto  shall,  direotly  or  indirectly,  in  are  to  the  benefit 
of  another.  And  if  any  conveyance  is  made  of  the  lands  set  apart  and  allotted  as 
herein  provided,  or  any  contract  made  touching  the  same,  or  any  lien  thereon  created 
before  the  issuing  of  the  patent  herein  provided,  such  conveyance,  contract,  or  lien 
shall  be  absolutely  null  and  void.  And  before  a  patent  shall  issue  for  untimbered 
lands  the  purchaser  shall  make  satisfactory  proof  that  he  has  resided  upon  the  lands 
purchased  at  least  one  your  and  has  reduced  at  least  twenty-five  acres  to  cnltivation. 
No  patent  shall  issue  until  all  payment  shall  have  been  made;  and  on  the  failore  ol 
any  purehaser  to  make  any  payment  when  the  same  becomes  due,  the  Secretary  of 
the  Interior  shall  cause  said  land  to  be  again  offered  at  public  or  private  sale,  after 
notice  to  the  delinquent;  and  if  said  land  shall  sell  for  more  than  the  balance  due 
thereon,  the  surplus,  after  deducting  expenses,  shall  be  paid  over  to  the  first  pnr- 
cbaser:  Provided,  That  persons  who  settled  upon  or  acquired  title  under  the  pre" 
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emption  or  homestead  laws  of  the  United  Stntefi  to  fractional  subdivisions  of  lands 
adjacent  to  the  lines  of  said  reservation,  as  now  and  heretofore  existing,  and  at  the 
time  of  the  sale  herein  provided  for,  are  residing  on  sach  fractions,  and  have  been 
anable  to  secure  the  full  benefit  of  such  laws,  by  reason  that  the  lands  settled  upon 
were  made  fractional  by  the  boundary  line  of  said  reservation  crossing  such  subdi- 
vision, shall  have  a  right,  at  any  time  after  advertisement  and  before  sale  at  public 
auction,  to  purchase,  at  thoir  appraised  value,  so  much  of  said  lands  as  shall,  with 
the  fractional  lands  already  settled  upon,  make  in  the  aggregate  one  hundred  and 
•ixty  acres ;  and  no  additional  residence  shall  be  required  of  such  settler,  but  he 
shall  take  and  subscribe  the  oath  required  of  othei*  purchasers  at  the  time  of  pur- 
chase. All  oontroversieft  between  settlers  and  purchasers  in  respect  to  settlement  and 
the  right  of  purchase,  shall  be  heard  and  determined,  upon  their  priorities  and 
equities,  by  the  like  officers,  and  in  the  same  manner  as  like  contests  are  heard  and 
determined  under  existing  pre-emption  laws. 

The  qaestion  raised  by  the  appeal  is,  whether  the  applicant,  having 
made  the  additional  entry  of  March  19,  1891,  has  the  further  right  to 
purchase  two  hundred  acres  more?  The  decision  appealed  from  held 
that  the  additional  entry  of  116.53  acres  should  be  deducted  from  the 
199.36  acres  which  he  purchased  under  the  body  of  the  section. 

The  purpose  of  the  act  in  question  was  to  regulate  the  sale  of  ceded 
lands.  The  essential  points  of  the  enactment,  in  this  respect,  are  that 
the  lands  are  (a)  to  be  sold  at  public  sale  (b)  at  not  less  than  the  appraised 
value  (c)  to  the  highest  bidder,  (d)  who  may  thus  purchase  two  hun- 
dred acres  and  (e)  no  more.  Ko  qualifications  are  required  of  the 
purchaser,  and  any  one  may  purchase,  provided  he  be  the  highest 
bidder  at  or  above  the  appraised  value. 

But  he  can  only  purchase  two  hundred  acres  and  *^no  more."  Here 
the  language  of  the  act  is  exact,  mandatory  and  prohibitory  as  to  the 
quantity.  It  seems  to  me  that  this  clear  mandate  must  dominate 
the  provisions  of  the  act,  unless  there  be  an  exception  or  clear  imp]ica< 
tion  to  the  contrary.  There  is  no  express  exception,  but  it  is  asserted 
that  there  is  an  implication  to  the  contrary  in  the  first  proviso  to  the 
second. 

The  purpose  of  this  proviso  is  to  enable  former  entrymen  to  purchase 
sufficient  land  to  bring  deficient  entries  up  to  one  hundred  and  sixty 
acres. 

The  office  of  a  proviso  generally  is  to  except  something  from  the 
purview  of  the  act,  or  to  qualify  its  generality;  in  other  words,  it 
carves  special  exceptions  out  of  the  act.  Its  construction  must  be  in 
harmony  with  the  general  scope  of  the  act,  and  a  construction  making 
it  repugnant  to  the  body  of  the  act  is  inadmissible. 

To  hold  that  an  entryman  purchasing  under  the  proviso  and  the  body 
of  the  act,  may  buy  more  than  two  hundred  acres  is  violative  of  the 
prohibitive  mandate,  which  must  dominate  the  whole  act,  and  is 
utterly  repugnant  thereto,  and  would  adopt  a  construction  which  is 
uot  to  be  tolerated  in  the  absence  of  expression  or  clear  implication. 
As  said  before,  there  is  no  such  expression;  a  necessary  implication 
does  not  arise  because  the  proviso  and  the  mandate  are  in  no  manner 
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conflicting,  but  can  easily  stand  and  be  administered  together,  by- 
holding  that  the  two  purchases  must  not  exceed  the  maximum  amount 
fixed  by  law.  It  is  therefore  my  opinion  that  no  one  person  can,  under 
any  circumstances,  become  the  purchaser  of  more  than  two  hundred 
acres. 
The  judgment  of  your  office  is  therefore  afOirmed* 


Fannie  D.  Lake. 

Motion  for  the  review  of  departmental  decision  of  June  18|  1894,  IS 
L.  D.,  580,  denied  by  Secretary  Smith,  December  26, 1894. 


repayment-railroad  limits. 
Stockard  W.  Coffee. 

There  is  no  anthority  for  the  repayment  of  doable  minimum  excess,  erroneonsly 
charged  for  land  settled  upon  by  the  entryman  prior  to  withdrawal  nnder  a 
railroad  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(J.  I.  H.)  her  22, 1894.  (J.  L.  McO.) 

Stockard  W.  Coffee  has  appealed  from  the  decision  of  your  office, 
dated  June  24,  1893,  rejecting  his  application  for  repayment  of  one 
dollar  and  twenty-flve  cents  per  acre,  excess  paid  by  him  on  his  pre- 
emption entry  for  the  KW.  i  of  Sec.  10,  T.  3  S.,  E.  9  E.,  Stockton  land 
district,  California. 

Coffee  filed  declaratory  statement  for  the  tract  November  16, 18Go, 
and  made  final  proof  and  payment  September  22, 1868. 

The  tract  is  part  of  an  even-numbered  section  within  the  primary 
limits  of  the  grant  for  the  benefit  of  the  Central  Pacific  (now  Western 
Pacific)  Bailroad  Company.  Coffee  settled  thereon  prior  to  the  date  of 
the  withdrawal  of  the  odd-numbered  sections  for  railroad  purposes. 
He  should  therefore  have  been  charged,  at  the  date  of  his  entry,  only 
one  dollar  and  twenty-five  cents  per  acre. 

The  appellant  contends  that  your  office,  after  acknowledging  that 
"the  local  officers  have  overcharged  the  entryman  91.25  per  acre,*^ 
ought  in  all  consistency  to  have  decided  that  repayment  should  be 
made,  and  insists  that  the  act  of  June  16,  1880  (21  Stat.,  287,)  so 
demands. 

The  trouble  with  this  contention  is  that  your  office  has  no  discretion 
in  the  matter,  and  repayment  can  not  be  made  except  in  cases  expressly 
authorized  by  law.    The  law  cited  by  the  appellant  provides  that — 

In  all  cases  where  parties  have  paid  donble*minimam  price  for  land  which  has 
afterward  been  found  not  to  be  within  the  limits  of  a  railroad  land-grant,  the  excess 
of  one  dollar  and  twenty-five  cents  per  acre  shall  be  .  .  .  'repaid  to  the  pur- 
chaser thereof. 
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As  the  land  in  the  case  now  under  consideration  is  within  the  limits 
of  a  railroad  grant,  the  act  cited  does  not  apply.  (G.  W.  Aldrach  et  aUj 
13  L.  D.,  672.)  The  appellant  fails  to  cite  any  law  that  authorizes  repay- 
ment under  such  circumstances.  His  case  is  in  its  essential  features 
similar  to  that  of  Joseph  Brown  (6  L.  D.,  316),  wherein  the  Department 
held  that,  although  the  land  was  improperly  sold  at  the  double-minimum 
price,  yet  your  oifice  had  no  discretion  in  the  premises  in  the  absence  of 
express  statutory  authority  providing  for  such  repayment. 

The  decision  appealed  from  is  correct,  and  is  hereby  affirmed. 


SUTPHIN  V,  GOWER. 


Motion  for  review  of  departmental  decision  of  June  18, 1894, 18  L.  D., 
1127,  denied  by  Secretary  Smith,  December  26, 1894. 


SWAMP  LANDS-INDEMNITY  CLAIMS— PROOF. 

Statb  of  Illinois  (Cook  County). 

In  the  examination  of  swamp  land  indemnity  claims  the  testimony  of  the  witnesses 
should  accompany  the  report  of  the  agent,  but  in  the  absence  of  any  regulation 
to  such  effect,  the  failure  of  the  agent  to  send  in  the  proofs  with  his  report, 
should  not  in  itself  invalidate  proofs  taken  in  his  presence. 

All  testimony  in  support  of  such  claims  should  be  ta^en  in  the  presence  of  the  agent, 
who  should  also  be  present  when  the  proof  is  signed  and  sworn  to. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decern- 
{J.  I.  H.)  ber  22, 1694.  (G.  C.  K.) 

Isaac  B.  Hitt,  agent  for  thecoauty  of  Cook  and  State  of  IllinoiB,  has 
appealed  from  your  officedecision  of  August4, 1893,  holding  forrejection 
the  claim  of  said  county  for  indemnity,  on  the  proof  furnished  by  the 
State  of  the  svramp  character  of  twenty  tracts  of  land  of  forty  acres 
each,  all  lying  in  Sec.  8,  T.  37  K.,  B.  13  E.,  3d  P.  M.,  and  sections  19, 
20  and  30,  T.  35  K,  E.  16  B.,  3d  P.  M.,  Cook  county,  Illinois. 

It  appears  that  Special  Agent  J.  C.  Walker  was  detailed  by  your 
office  to  make  the  examination  in  the  field  and  to  take  the  testimony  of 
such  witnesses  as  might  be  presented  by  the  State. 

Walker  transmitted  his  report  August  3, 1881.  It  appears  to  have 
reached  your  office  three  days  later.  The  report  bears  date  July  29, 
1881,  and  contains  the  following  statement: 

After  a  full  and  thorough  examination  of  eaeh  of  said  tracts  and  the  testimony  of 
the  witnesses  on  part  of  the  State,  I  have  oome  to  the  following  oonolusions  as  to 
the  character  of  each  tract.  The  following  list  of  tracts  marked  "A''  attached  to 
and  made  a  part  of  this  report,  are  now  and  without  a  doubt  swamp  and  overflowed 
lands.  Also  those  tracts  marked  "  B"  are  arable  lands;  said  list  is  also  made  a  part 
4>f  this  report. 
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His  report  contained  a  description  of  the  twenty  tracts  marked  "A'* 
upon  which  he  based  his  opinion  that  they  <<are  now  and  without 
doubt  swamp  and  overflowed." 

On  October  3, 1881,  Isaac  E.  Hitt  transmitted  the  proofs  relied  upon 
to  show  the  character  of  the  lands.  These  proofs  consisted  in  tbe 
depositions  of  Alex.  Wolcott,  aged  sixty-seven  years,  and  Andrew  II. 
Dolten,  aged  fifty-eight  years,  and  shown  by  the  affidavit  of  Isaac  R. 
Hitt  to  be  reputable  men  and  entitled  to  credit,  each  having  resided  in 
Cook  county  for  many  years  and  each  having  held  offices  of  trust. 
There  were  twenty  of  these  joint  depositions,  each  relating  to  a  forty 
acre  tract,  fully  described.  The  officer's  jurat  as  it  appears  upon  each 
of  these  twenty  depositions  reads  as  follows: 

Sworn  and  subscribed  to  before  me  by  Alexander  Wolcott  and  Andrew  H.  Dolten 
to  me  well  known  to  be  respectable  and  credible  citizens  of  said  county,  this  15th 
day  of  September,  1881.    In  testimony  whereof,  witness  my  hand  and  seal  of  ofiBce. 

Willis  M.  Hitt, 
Notary  PuhUc  in  and  for  Cook  Countift  <n2. 

Following  this  jurat  is  the  following: 

The  foregoing  testimony  was  taken  in  my  presence,  and  the  witness  was  examined 

by  me. 

J.  C.  Walkrr, 

Special  Agent  General  Land  Ofiee, 

Tour  office  rejected  this  proof  because  the  dei)ositions  were  sworn  to 
(September  15, 1881,)  more  than  a  month  after  the  special  agent  had 
completed  his  investigation  of  the  claim  and  had  prepared  and  regu- 
larly filed  his  final  report,  the  report  having  reached  your  office 
August  6, 1881;  also  because  Mr.  Hitt  had  failed  to  give  a  satisfactory 
explanation  of  tbe  seeming  irregularity,  after  having  been  called  on  for 
that  purpose,  and  that  Mr.  Walker  made  no  supplementary  report,  and 
that  from  the  records  of  your  office  <^  it  would  seem  that  he  (Walker) 
was  engaged  in  examining  the  claim  of  Lawrence  County,  Illinois,  on 
the  date  on  which  the  jurat  shows  the  witnesses  were  sworn  in  Chicago." 

The  chief  difficulty  in  considering  the  testimony  presented  by  the 
State  consists  in  the  fact  that  the  witnesses  were  sworn  to  their  depo- 
sitions about  six  weeks  after  the  agent  made  his  report  to  your  office. 

The  regulations  adopted  by  your  office,  August  12, 1878  (afterwards 
approved  by  this  Department),  in  regard  to  the  proof  required  in  claims 
for  indemnity  under  the  act  of  March  2, 1855  (10  Stat.,  634),  provide 
that  an  agent  be  appointed  to  make  an  examination  in  the  field  of  each 
tract  in  the  list  upon  which  indemnity  is  claimed  by  the  State;  that 
upon  the  completion  of  such  examination,  notice  be  given  the  State  of 
the  time  and  place  when  testimony  would  be  received  as  to  the  character 
of  the  lands,  and  the  agent  is  required  to  attend  for  the  purpose  of 
examining  witnesses  touching  the  character  of  the  lands.  The  evi- 
dence offered  by  the  State  must  be  the  testimony  of  at  least  two 
respectable  and  disinterested  persons  having  knowledge  of  the  land, 
etc. ;  these  witnesses  must  state  facts,  not  opinions,  their  testimony  to 
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be  fhll  and  complete;  ex-parte  affidavits  will  not  be  considered,  and  all 
testimony  <^must  be  taken  in  the  presence  of  the  a^ent  of  this  office." 

Two  witnesses  to  prove  the  charaicter  of  each  tract  are  sufficient 
when  the  agent  is  satisfied  from  a  previous  examination  that  the  tracts 
are  of  the  character  contemplated  in  the  swamp  land  act. 

The  regulations  further  require  that: 

After  the  testimony  is  t>aken  the  agent  will  make  a  faU  report  to  this  office  upon 
each  of  the  tracts  apou  which  testimony  is  taken^  together  with  his  opinion  as  to 
the  real  character  of  each  of  said  tracts. 

The  regulations  do  not  require  that  the  testimony  of  the  witnesses 
accompany  the  agent's  report;  to  avoid  the  imputation  of  fraud,  this 
should  in  all  cases  be  done.  This  requirement  not  having  been  made 
in  the  then  existing  regulations,  the  failure  of  the  agent  to  send  in  the 
proofs  with  his  report  should  not  of  itself  invalidate  those  proofs.  The 
principal  requirement  is  that  all  the  testimony  shall  be  taken  in  the 
presence  of  the  agent.  Th^  agent,  Mr.  Walker,  says  this  was  done, 
and  that  he  examined  those  witnesses. 

While  the  regulations  do  not  require  the  agent  to  be  present  when 
the  proof  is  actually  signed  and  sworn  to,  it  is  certainly  a  better  prac* 
tice  that  he  should  be,  and  in  the  future  he  should  be  so  instructed. 

The  records  of  your  office  as  to  the  whereabouts  of  Walker,  the 
agent,  on  September  15, 1881,  do  not  show  that  he  was  then  in  Cook 
county.  Whether  in  fact  he  was  or  was  not  present  when  the  wit- 
nesses were  sworn,  it  can  not  certainly  be  determined.  In  the  absence 
of  sx>ecific  requirements  that  he  should  have  been  present,  I  do  not 
think  the  State,  after  the  lapse  of  thirteeu  years,  should  be  subjected 
to  the  trouble  and  expense  of  producing  other  witnesses,  unless  there 
are  plain  indications  on  the  face  of  the  proof  that  the  evidence  has 
been  changed  or  modified  since  the  same  was  taken,  it  having  been 
taken  in  the  presence  of  the  agent  as  required  by  the  regulations. 

On  examination  of  these  proofs,  I  find  some  discrepancies  in  the 
report  of  the  agent  as  based  on  the  proof  taken.  In  this  connection, 
you  wUl  note  the  NW.  i  NW.  i.  Sec.  8,  T.  37,  B.  13;  NB.  J  SE.  i  Sec. 
30,  T.  35,  E.  15,  and  NB.  J  NW.  i  Sec.  19,  T.  35,  B.  15. 

The  action  of  your  office  rejecting  the  proof,  for  the  reasons  stated, 
is  reversed,  and  the  case  is  returned  for  examination  and  settlement 
upon  its  merits,  as  disclosed  by  the  report  of  the  agent  and  proofs 
presented  by  the  State. 
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PBACTICE— REVIEW— AMENDED    RULE   114. 

Sanders  v.  Parker  (On  Eeview). 

A  decision  rendered  on  an  incomplete  record  will  be  set  aside,  where,  on  applicatioa 
for  relief  under  amended  rule  114,  it  appears  that  such  action  is  required  by 
the  completed  record. 

Secretary  Smith  to  the  Camfnissioner  of  the  General  Land  Officey  Decern- 
(J.  I.  H.)  her24ylo94.  {A.  E.) 

On  April  16, 1894,  this  Department  rendered  a  decision  in  the  above 
entitled  cause  against  the  application  of  Parker  to  purchase  the  S.  ^  of 
the  NE.  J  of  Sec.  8,  Tp.  35  N.,  R.  4  B.,  Seattle,  Washington,  because 
Parker  had  not  published  the  notice  at  the  time  required  by  the  timber 
and  stone  act  under  which  he  claimed  (see  18  L.  D.,  449). 

On  June  15,  1894,  Parker,  by  attorneys,  filed  a  motion  for  review 
under  amended  rule  of  practice  number  114,  and  leave  to  file  argument 
was  granted  him  on  June  23, 1894.  On  July  30, 1894,  Parker  made 
wiitten  request  that  action  be  suspended  on  said  motion  so  made  by 
him  under  rule  114,  until  he  could  obtain  evidence  that  the  notice 
required  had  been  duly  published  in  accordance  with  law,  and  for  the 
absence  of  which  in  the  original  record  Parker's  claim  had  been  rejected, 
as  stated. 

On  Septembers,  1894,  Parker  furnished  proof  that  the  notice  had  been 
published  as  required  bylaw,  but  that  the  same  had  not  been  filed  with 
the  record  through  negligence  on  the  part  of  the  claimant  to  purchase. 

On  October  20, 1894,  Parker,  by  his  attorneys,  filed  proof  of  service 
of  the  papers  filed  by  them  after  the  decision  of  April  16, 1894. 

It  now  appearing  that  said  Sanders  has  shown  no  cause  why  the  appli- 
cation of  Parker  to  set  aside  the  decision  of  April  16, 1894,  should  not 
be  granted,  and  it  appearing  that  the  decision  of  April  10, 1894,  was 
rendered  on  an  incomplete  record,'  and  that  the  completion  of  the  same 
entitles  Parker  to  a  judgment  in  his  favor,  it  is  now  ordered,  on  motion 
of  Parker,  that  the  judgment  rendered  in  the  above  entitled  cause  on 
April  16, 1894,  be  annulled,  set  aside,  and  held  for  naught,  and  that 
Parker  be  allowed  to  purchase  said  land  in  accordance  with  the  pro- 
visions of  the  act  under  which  he  claims. 


Ellis  v.  Sneed. 

Motion  for  review  of  departmental  decision  of  June  18, 1894, 18  L.  D., 
547,  denied  by  Secretary  Smith,  December  29, 1894. 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  585 

SCHOOL  LANDS— IXDEMNITT—RESEBYATION. 

State  op  Califobnia. 

Sections  2275  and  2276  of  the  Reyised  Statu  tea,  as  amended  by  the  act  of  February 
28,  1891,  do  not  authorize  school  indemnity  selections  in  lieu  of  surveyed  school 
sections  that  are  subsequently  included  within  the  boundaries  of  a  forest  reser- 
ration. 

JSecretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Oflcey  Decern-^ 
<J.  I.  H.)  her  27, 1894.  (P.  L.  0.) 

I  am  in  receipt  of  your  office  letter  of  September  29, 1894,  transmit- 
ting for  my  consideration  and  action  certain  questions  in  connection 
with  an  application  on  behalf  of  the  State  of  California  to  be  allowed 
to  select  the  SE.  J  of  the  SW.  J  of  Sec.  26,  T.  16  S.,  B.  7  B.,  M.  D.  M., 
in  lieu  of  land  in  Sec.  36,  T.  7  S.,  E.  29  E.,  M.  D.  M. 

The  tract  mentioned  a«  basis  for  the  selection  falls  within  the  bound- 
aries of  the  Sierra  forest  reservation,  as  established  by  executive  order, 
dated  February  24, 1893  (27  Stat.,  1069). 

Said  section  36  whs  surveyed  prior  to  the  date  of  the  order  making^ 
the  reservation,  and  the  question  is,  whether  in  such  case  the  State 
can  be  permitted  to  make  indemnity  selection  in  lieu  of  surveyed  school 
sections  thus  embraced  in  a  public  reservation,  made  pursuant  to  a  law 
of  the  United  States,  thereby  waiving  and  releasing  all  right  and  title 
to  the  land  so  used  as  a  basis. 

On  November  27, 1893,  your  office  submitted  for  departmental  con- 
sideration a  letter  of  instructions  to  the  register  and  receiver  at  Los 
Angeles,  California,  relative  to  certain  school  indemnity  selections  in 
their  land  district.  Said  instructions,  among  other  things,  directed 
^*  that  selections  ujwn  the  basis  of  surveyed  school  sections  within  the 
said  forest  reservations  will  not  be  allowed.'*  Said  instructions  were 
on  December  19, 1893, 17  L.  D.,  576,  returned  to  your  office,  with  the 
statement  that  there  appeared  to  be  no  objection  thereto,  and  they  were 
accordingly  promulgated. 

Counsel  for  the  State  ask  a  modification  of  said  instructions  so  as  to 
permit  the  State  to  select  indemnity  for  all  school  sections  within  a 
forest  reservation,  surveyed  as  well  as  unsurveyed,  contending  that 
such  is  the  right  of  the  State  under  existing  law. 

Tour  offiiie  letter  of  September  29, 1894,  recognizes  this  contention  as 
sound  and  expresses  the  opinion  "that  under  the  provisions  of  the  act 
of  February  28, 1891  (26  Stat.,  796),  amendatory  of  sections  2275  and 
2276  of  the  Bevised  Statutes,  the  State  of  California  is  authorized  to 
select  indemnity  for  sections  sixteen  and  thirty-six  in  townships  within 
the  forest  reservations  in  said  State,  whether  surveyed  or  unsurveyed, 
the  selection  of  such  indemnity  lands  being  a  waiver  on  the  part  of  the 
State  of  all  right  to  the  land  in  place,  as  in  said  act  provided;"  and  con- 
cludes with  the  statement  tiuit  but  for  the  former  decision  of  your  office, 
taking  a  contrary  view,  which  decision  was  submitted  to  and  approved 
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by  this  Department,  your  office  would  have  no  hesitation  in  acceptin^^ 
the  State  applications  referred  to. 

The  general  rule  of  law,  well  established  in  this  Department  and  in 
the  courts,  has  been  that  the  title  to  school  sections  in  place,  if  free  at 
date  of  survey,  then  vests  in  the  State  absolutely.  6  L.  D.,  412;  7  L. 
D.,  459;  9  L.  D.,  408;  14  L.  D.,  681;  15  L.  D.,  273;  Cooper  v.  Robert«^ 
18  How.,  173;  Heydenfeldt  t?.  Dauey  Gold  and  SUver  Mining  Co.,  9a 
U.  S.,  634. 

The  question  before  me,  therefore,  is  whether  sections  2275  and  227S 

of  the  Revised  Statutes,  as  amended  by  the  act  of  February  28, 1891, 

change  the  rule  and  authorize  the  view  expressed  in  your  office  letter, 

as  above  stated. 
Amended  section  2275  reads  as  follows: 

Where  settlements  with  a  view  to  pre-emption  or  homestead,  have  been  or  shall 
hereafter  be  made  before  the  survey  of  the  lauds  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be  subject  to  the 
claims  of  such  settlers ;  and  if  such  sections,  or  either  of  them,  have  been  or  shall  be 
granted,  reserved,  or  pledged  for  the  ase  of  schools  or  colleges  in  the  State  or  Terri- 
tory in  which  they  lie,  other  lands  of  equal  acreage  are  hereby  appropriated  and 
granted,  and  may  be  selected  by  said  State  or  Territory,  in  lien  of  such  as  may  be 
thus  taken  by  pre-emption  or  homestead  settlers.  And  other  lands  of  equal  acreage 
are  also  hereby  appropriated  and  granted,  and  may  be  selected  by  said  State  or  Ter- 
ritory, where  sections  sixteen  or  thirty-six  are  mineral  land,  or  are  included  within 
any  ludian,  military,  or  other  reservation,  or  are  otherwise  disposed  of  by  the  United 
States :  Provided,  Where  any  State  is  entitled  to  said  sections  sixteen  and  thirty-six^ 
or  where  said  sections  are  reserved  to  any  Territory,  notwithstanding  the  same  may- 
be mineral  land  or  embraced  within  a  military,  Indian,  or  other  reservation,  the  selec- 
tion  of  such  lands  in  lieu  thereof  by  said  State  or  Territory  shall  be  a  waiver  of  ite 
right  to  said  sections.  And  other  lands  of  equal  acreage  are  also  hereby  appropriated 
and  granted,  and  may  be  selected  by  said  State  or  Territory,  to  compensate  deficient 
oies  for  school  purposes  where  sections  sixteen  or  thirty-six  are  fractional  in  qnan* 
tity,  or  where  one  or  both  are  wanting  by  reiison  of  the  township  being  fractional^ 
or  from  any  natural  cause  whatever.  And  it  shall  be  the  duty  of  the  Secretary  of  the 
Interior,  without  awaiting  the  extension  of  the  public  surveys,  to  ascertain  and 
determine,  by  protraction  or  otherwise,  the  number  of  townships  that  will  be  included 
within  such  Indian,  military,  or  other  reservations,  and  thereupon  the  State  or  Terri- 
tory shaU  be  entitled  to  select  indemnity  lands  to  the  extent  of  two  sections  for  each 
of  said  townships  in  lieu  of  sections  sixteen  and  thirty- six  therein ;  but;  such  selections 
may  not  be  made  within  the  boundaries  of  said  reservations :  Provided,  hotcerer,  That 
nothing  herein  contained  shall  prevent  any  State  or  Territory  from  awaiting  the 
extinguishment  of  any  such  military,  Indian,  or  other  reservation  and  the  restoration 
of  the  lands  therein  embraced  to  the  public  domain  and  then  taking  the  sectiona 
sixteen  and  thirty -six  in  place  therein ;  but  nothing  in  this  proviso  shaU  be  oonstraed 
as  conferring  any  right  not  now  existing. 

Counsel  for  the  State  contend  that  the  law  as  above  quoted  clearly 
gives  the  right  of  indemnity  selection  in  lieu  of  any  school  sections 
included  within  any  reservation,  and  authorizes  the  Secretary  of  the 
Interior  to  recognize  and  approve  such  selections.  After  a  careful 
reading  of  the  section,  I  am  not  convinced  that  such  right  or  authority 
exists.  I  should  be  glad  to  be  able  to  conclude  that  the  right  does 
exist,  for  the  contrary  view  must  necessarily  result  in  great  inconven- 
ience, both  to  the  State  and  the  United  States. 
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It  seems  clear  to  me,  however,  that  in  reading  and  applying  section 
2275,  supraj  the  date  of  survey  is  the  point  of  time  to  be  kept  in  view 
throughout.  The  words  "before  the  survey "  are  specifically  used  in 
the  first  sentence  which  relates  to  school  sections  found  to  be  settled 
npon  prior  to  survey,  and  the  remainiug  sentences  are,  as  I  construe 
tlie  section,  to  be  read  as  if  the  words  "before  the  survey '^  appeared 
in  each.  Congress  apparently  deemed  repetition  unnecessary  and 
redundant,  and  to  avoid  tautology  used  them  but  once  in  said  section. 

I  apprehend  the  State  would  most  likely  take  this  view,  if,  under  the 
second  sentence  of  the  section,  a  sixteenth  or  thirty-sixth  section  should 
long  after  survey  be  found  to  contain  valuable  mineral,  and  the  govern- 
ment should  for  that  reason  dispose  of  or  attempt  to  dispose  of  said 
land  as  mineral  land,  and  remand  the  State  to  the  selection  of  indem- 
nity therefor,  and  in  doing  so  it  would  be  sustained  by  the  decisions  of 
thia  Department  and  of  the  courts. 

Much  stress  is  laid  npon  the  word  " entitled '^  as  used  in  the  proviso 
in  said  second  sentence,  it  being  urged  that  "entitled'^  means  having 
title,  and  as  the  State  has  no  complete  title  until  after  survey,  that  said 
proviso  must  have  reference  to  surveyed  lands.  Such  contention,  if 
accepted,  proves  too  much,  for  while  indemnity  would  in  such  view  be 
provided  for  surveyed  school  sections  found  to  be  mineral  or  in  a  reser- 
vation, there  would  be  no  provision  for  indemnity  where  such  sections 
are  reserved  or  found  to  be  mineral  prior  to  survey.  In  other  words, 
it  would  provide  for  taking  from  the  State  that  to  which  it  has  by  sur- 
vey acquired  complete  title,  and  granting  indemnity  therefor,  while  the 
same  thing  would  not  be  done  while  the  right  of  the  State  is  a  mere 
float  awaiting  survey  to  give  it  definiteness  and  fixity. 

Of  course,  Gongress  did  not  intend  such  a  result.  The  word 
"entitled''  as  used  in  said  proviso  is  defined  by  the  word  "right"  used 
in  the  closing  words  of  the  same  proviso,  and  refers  not  to  the  absolute 
title,  but  to  such  right  or  title  as  exists  prior  to  survey. 

This  view  is  further  sustained  by  the  last  sentence  of  said  section 
2275,  which  provides  for  the  protraction  of  surveys  over  reservations 
for  the  purpose  of  ascertaining  the  number  of  townships  therein,  and 
thus  the  number  of  school  sections  for  which  indemnity  may  be  selected. 

But  we  are  not  left  to  the  act  of  February  28, 1891,  which  contains 
the  section  above  discussed,  in  order  to  ascertain  the  mind  of  Gongress 
with  relation  to  lands  occupying  the  status  of  those  here  under  con- 
sideration. 

The  executive  reservation  herein  referred  to  was  made  pursuant  to 
the  provisions  of  section  24  of  the  act  of  March  3, 1891  (26  Stat.,  1095), 
passed  only  three  days  subsequent  to  the  approval  of  the  act  of  Feb- 
ruary 28, 1891.    Said  section  reads  as  follows: 

That  the  Preaident  of  the  United  States  may,  from  time  to  time,  set  apart  and 
reserve,  m  any  State  or  Territory  having  public  laud  bearing  forests,  in  any  part  of 
the  public  lands  wholly  or  in  part  covered  with  timber  or  undergrowth,  whether  of 
commercial  value  or  not,  as  public  reservations ;  and  the  President  shall,  by  public 
proclamation,  declare  the  establishment  of  such  reservation  and  the  limits  thereof. 
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It  is  to  be  observed  that  this  section  provides  for  the  reservation  of 
<^  public  lands."  TJnder  the  decisions  cited  herein,  school  sections, 
surveyed  and  unincumbered  at  the  date  of  survey,  are  not  public  lands, 
but  are  the  property  of  the  State,  and  the  act  of  March  3, 1891,  or  any 
proclamation  thereunder  could  not  operate  upon  them.  <^The  words 
^public  lauds'  are  habitually  used  in  our  legislation  to  describe  such  as 
are  subject  to  sale  or  other  disposal  under  general  laws."  !Newhall  v, 
Sanger,  98  TJ.  8.,  761. 

In  Wilcox  V.  Jackson  (13  Peters,  513),  the  supreme  court  say: 

That  whensoeyer  a  tract  of  land  shall  have  once  been  legally  appropriated  to  anj 
purpose,  from  that  moment  the  land  thns  appropriated  becomes  severed  from  tbe 
mass  of  public  lands;  and  that  no  subsequent  law,  or  proclamation,  or  sale  would 
be  construed  to  embrace  it,  or  to  operate  upon  it;  although  no  reservation  were 
made  of  it. 

See  also  Hastings  and  Dakota  Railroad  Company  v.  Whitney,  132 
U.  S.,  357. 

The  foregoing  citations  show,  first,  that  surveyed  school  sections, 
free  from  claim  or  reservation  at  date  of  survey,  are  not  public  lands, 
and  can  not  be  disposed  of  by  any  subsequent  law  or  proclamation; 
and,  second,  that  Congress  did  not  by  the  act  of  March  3,  1891,  pur- 
port to  provide  for  the  reservation  of  any  but  public  lands,  and  conse- 
quently there  is  no  reservation  made,  or  intended  by  said  act  to  be 
made,  of  tbe  school  sections  here  in  question. 

There  is  therefore  no  proper  basis  for  the  selections  made  by  the 
State,  and  they  can  not  be  allowed. 

For  the  reasons  given,  I  am  unable  to  concur  in  the  views  expressed 
in  your  office  letter  of  September  29,  1894,  but  must  adhere  to  the 
instructions  of  your  office,  dated  October  10, 1893,  and  approved  by  the 
Department  December  19, 1893. 

Pence  v.  Goublby  et  al. 

Motion  for  the  review  of  departmental  decision  of  April  6, 1894, 18 
L.  D.,  358,  denied  by  Secretary  Smith,  December  24, 1894. 


BAIIiBOAD  RIGHT  OF  WAY— FORFBITURB  PROCBBI>IN6S. 

Fremont,  Elkhobn  and  Missouri  Valley  Ey.  Co. 

Judicial  proceedings  should  be  instituted  by  the  goyemment  to  secure  the  forfeitnT^ 
of  a  railroad  right  of  way,  where  the  grantee  fails  to  construct  any  portion  of  tta 
road,  and  such  action  is  necessary  for  the  protection  of  a  constructed,  road  wboM 
right  of  way,  as  approved  by  the  Department,  is,  in  part,  identical  with  that 
located  by  the  former  company. 

Secretary  Smith  to  the  Attorney  General  December  J2d,  1894. 
(J.  1.  H.)  (0.  W.  P.) 

I  transmit  herewith  copy  of  a  letter  from  the  Gommissioner  of  the 
General  Land  Office,  dated  November  17, 1894,  wherewith  is  submitted 
a  petition,  filed  in  that  office  April  18, 1894,  by  the  Fremont,  Elkhorn 
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and  Missouri  Valley  Bailway  Company,  alleging  tliat  the  Black  Hills 
and  Wyoming  Bailroad  Company,  to  which  certain  rights  of  way  were 
approved  by  the  Secretary  of  the  Interior,  under  the  act  of  March  3^ 
1875  (18  Stat.,  482),  in  South  Dakota  in  1887,  had  not  completed  any 
part  of  the  road  for  which  such  rights  of  way  were  granted ;  and  ask- 
ing the  Commissioner  to  take  the  proper  steps  for  the  forfeiture  of  said 
rights  of  way,  in  accordance  with  section  four  of  the  above  act. 

It  a])pears  from  the  petition  that  the  petitioner  has,  also,  a  grant  of 
right  of  way  under  the  said  act,  and  that  the  two  rights  of  way  are,  in 
part,  identical  in  locsition  on  the  ground — which  facts  are  also  shown 
by  the  records  of  the  General  Land  Office.  It  appears  further  that  the 
])etitioning  road  has  constructed,  and  is  now  operating  its  road  over  its 
said  right  of  way,  and  that  the  Black  Hills  road  has  instituted  a  suit 
to  eject  the  petitioner  therefrom. 

It  farther  appears  that  on  May  14,  1894,  the  General  Land  Office 
instructed  the  local  officers  at  Rapid  City,  South  Dakota,  to  advise  the 
Black  Hills  Company  of  the  purport  of  said  petition,  and  to  allow  sixty 
days  for  it  to  show  cause  why  the  Commissioner  should  not  recommend 
to  the  Department  that  proceedings  be  instituted  for  the  forfeiture  of 
its  right  of  way. 

Prior  to  the  expiration  of  the  time  allowed,  the  Black  Hills  Company 
requested  an  extension  of  time,  and  an  additional  sixty  days  were 
allowed;  at  the  expiration  of  which  time,  the  local  officers  reported, 
transmitting  the  papers  filed  by  the  comi)any.  Subsequently  Messrs, 
Robertsons  and  Harmon,  of  New  York  city,  counsel  for  the  Black  Hills 
Company,  asked  for  further  time  for  a  hearing  and  for  filing  briefs. 
On  November  7, 1894,  they  were  informed  by  the  Commissioner  of  the 
General  Land  Office  that  no  further  time  would  be  allowed ;  but  that 
any  papers  filed  in  the  case  before  it  was  taken  up  in  due  course  of 
business,  would  receive  consideration ;  but  nothing  more  was  heard 
from  them. 

With  the  petition  the  Elkhom  Company  filed  two  affidavits  in  sup- 
port of  its  averments. 

It  appears  that  the  Black  Hills  Company  does  not  claim  to  have 
completed  any  portion  of  its  road,  and  the  Elkhorn  Company  requests 
in  its  said  petition,  that  appropriate  proceedings  may  be  taken  by  the 
government  in  the  courts  to  cancel  and  forfeit  the  asserted  right  of  the 
Black  Hills  and  Wyoming  Eailroad  Company  to  right  of  way  under  its 
map  as  approved  by  the  Secretary  of  the  Interior,  upon  the  ground  of 
its  failure  to  build  any  portion  of  its  road  as  described  in  its  said  map,  in 
accordance  with  the  requirements  of  the  proviso  contained  in  the  fourth 
section  of  the  said  act  of  March  3, 1875,  supra^  which  is  in  these  words: 

Provided,  That  if  any  section  of  said  road  shaU  not  be  completed  within  five  years 
after  the  location  of  said  section,  the  rights  herein  granted  shall  be  forfeited  as  to 
ftuy  aach  nnconipleted  section  of  said  road. 
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The  qaestiou  on  the  petition  is,  should  the  Department  recommend 
a  suit  by  the  United  States,  as  requested  in  the  petition  under  consid- 
eration, as  to  the  right  of  way  over  the  public  lands. 

That  the  right  of  way  granted  by  the  act  in  question  is  a  mere  ease- 
ment can  not  be  questioned,  for  the  fourth  section  provides  that  "there- 
after all  such  lands,  over  which  such  right  of  way  shall  pass,  shall  be 
disposed  of,  subject  to  such  right  of  way." 

If  Congress  had  the  power  to  declare  that  any  corporation  by  an 
omission  of  duty  or  default  as  to  limitations  imposed  sliould  forfeit  all 
right  acquired  under  such  grant,  without  the  intervention  of  the  courts, 
there  would  be  no  necessity  for  any  action  on  the  part  of  the  govern- 
ment, for  the  reason  that  the  Elkhorn  Company  could  successfully 
defend  the  suit  brought  against  it  by  the  Black  Hills  Company  by 
showing  that  the  last  named  company  had  failed  to  complete  its  road 
within  the  time  required,  and  had  no  longer  any  rights  under  the 
statute  which  they  invoke,  but,  in  view  of  the  decision  of  the  supreme 
court,  in  the  case  of  Schulenberg  v,  Harriman,  21  Wal.,  44,  holding  that 
a  failure  to  perform  a  condition  subsequent  does  not  forfeit  the  rights- 
conferred  by  a  grant,  and  that  no  one  can  take  advantage  of  the 
default  or  comijlain  of  it,  except  the  government  making  the  grant  and 
imposing  the  condition,  it  may  at  least  admit  of  a  doubt  whether  the 
road  receiving  the  later  grant  can  defend  against  an  action  for  trespass 
brought  by  the  former  grantee,  so  long  as  the  grant  remains  unforfeited, 
either  by  the  Jict  of  Congress  or  the  courts.  As  the  latter  road  was 
induced  to  build  its  road  by  the  action  of  the  Department  accepting 
and  approving  its  maps  of  definite  location,  I  think  it  is  the  duty  of 
this  Department  to  recommend  that  suit  be  brought  by  the  United 
States  to  forfeit  the  grant  to  the  Black  Hills  Company,  in  order  to 
preserve  the  rights  of  the  Elkhorn  Company  under  its  grant. 

I  therefore  submit  said  petition  for  your  consideration,  and  request 
that  suit  may  be  instituted  to  forfeit  the  rights  of  the  Black  Hills 
Company  under  its  grant  of  right  of  way,  if  in  your  judgment  such 
suit  is  necessary  and  advisable. 


La  Chapellb  v.  Boss. 

Motion  for  review  of  departmental  decision  of  May  21, 1894, 18  L.  D., 
490,  denied  by  Secretary  Smith,  December  26, 1894. 
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WAGON  ROAD    GRANT— ACT   OF  JUNE   22,  1874. 

EoBEBTS  V.  Oregon  Central  Military  Road  Co. 

The  certification  of  lands  under  a  Congressional  grant  that  does  not  provide  for  a 
patent  operates  to  pass  the  title  to  the  lauds  so  certified,  and  remove  snch  lands 
from  the  jurisdiction  of  the  Department. 

The  act  of  June  22, 1874,  providing  for  the  relinquishment  of  granted  lands  and  the 
selection  of  lands  in  lien  of  those  released,  while  in  terms  applicahle  only  to 
railroad  grants,  is  remedial  in  character,  and  may  he  treated  as  applicable  to 
wagon  road  grants. 

Secretary  8mith  to  the  Commisfnoner  of  the  Oeneral  Land  Office,  Decern' 
(J.  I.  H.)  her  27, 1894.  (F.  W.  0.) 

I  have  considered  the  appeal  by  Kmmit  I.  Roberts  from  your  ofBce 
decision  of  April  21,  1893,  holding  for  cancellation  his  pre-emption  cash 
entry  covering  the  E.  ^  N  W.  J  and  E.  i  SW.  J,  Sec.  31,  T.  37  S.,  R.  21 E., 
L.akeview  land  district,  Oregon,  on  account  of  the  prior  appropriation 
of  the  said  land  under  the  grant  made  for  the  Oregon  Central  Military 
Iload  company. 

By  the  act  of  July  2, 1864  (13  Stat.,  355)  a  grant  was  made  of  odd 
sections  for  three  miles  in  width  on  each  side  of  a  wagon  road,  to  be 
bnilt  from  Eugene  City,  Oregon,  to  the  eastern  boundary  of  the  said 
iState,  which  grant  contains  no  indemnity  provision. 

Tlie  State,  to  whom  the  grant  was  made,  conferred  the  same  upon 
the  Oregon  Central  Military  Eoad  company. 

By  the  act  of  December  26, 1866  (14  Stat.,  374),  the  right  to  select 
indemnity  from  the  odd  sections  within  six  miles  of  the  road  was 
granted. 

The  lands  in  question  fall  without  the  three  miles  and  within  the  six 
miles  limits  of  said  grant,  and  were  selected  on  account  thereof  May 
7, 1869,  which  selection  was  approved  May  21, 1871  by  the  Secretary 
of  the  Interior. 

Notwithstanding  this  certification  it  appears  that  the  local  officers, 
for  some  reason  not  given,  x)ermitted  Boberts  to  make  pre-emption  cash 
entry  No.  1502  for  this  land,  but,  upon  considering  the  facts  relative  to 
the  allowance  of  said  entry,  your  office  decision  finds  that  there  is 
nothing  in  Boberts'  proof,  nor  in  the  records,  showing  the  land  in 
question  to  have  been  excepted  from  the  withdrawal  made  on  account 
of  said  grant,  or  that  it  was  not  subject  to  selection  by  the  company 
for  indemnity  purposes  at  the  time  of  said  selection  and  approval,  and 
in  view  thereof  you  hold  that  the  land  was  not  subject  to  Boberts' 
entry,  it  having  been  appropriated  to  the  grant  by  said  approval;  and 
for  that  reason  Boberts'  entry  is  held  for  cancellation. 

The  appeal  urges  that  said  list  of  approval  purports  to  be  granted 
lands  and  that  although  the  tract  in  question  is  included  in  said 
approval  list,  yet  there  has  been  no  designation  of  a  loss  as  a  basis  for 
such  selection,  and  further,  that  the  company  failed  to  respond  at  the 
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time  of  the  offering  of  proof  by  Boberts  upon  which  his  cash  entry  wa? 
allowed. 

It  might  be  noted  that  by  the  act  of  July  18, 1874  (18  Stat.,  80),  pro- 
vision  was  made  for  the  issuance  of  patents  to  the  lands  granted  said 
company,  upon  paymeut  of  the  necessary  expenses  thereof  by  it  (the  said 
company).  No  patent  appears  to  have  issued  for  this  land  but  as  there 
was  no  provision  for  the  issuance  of  patent  on  account  of  this  grant,  at 
the  time  of  the  certification  of  the  land  in  question,  it  must  be  held  that 
by  said  certification,  which  appears  to  have  been  a  proper  one,  the  land 
being  within  the  limits  and  free  from  adverse  claim  at  the  time  of 
approval,  said  land  passed  beyond  the  jurisdiction  of  this  Department, 
and  while  the  company  might  receive  a  patent  upon  payment  of  the 
necessary  expenses  for  the  issuance  thereof,  yet  its  failure  can  in  no 
wise  affect  its  right  to  the  land  in  question,  under  its  grant  and  certifi- 
cation, as  before  stated. 

The  land  having  been  legally  appropriated  prior  to  the  allowance  of 
the  entry  by  Eoberts.  the  same  was  improperly  allowed.  The  failure 
of  the  company  to  respond  to  Roberts'  notice  of  intention  to  offer  proof 
can  in  no  wise  affect  its  right  to  the  land  in  question. 

En  answer  to  the  objection  that  the  company  never  specified  a  basis 
for  the  selection  of  this  land,  it  is  sufGicient  to  state  that  prior  to  the 
issue  of  the  circular  of  November  7, 1879,  a  specification  of  losses  as  a 
basis  for  indemnity  selections  made  on  account  of  railroad  or  wagon- 
road  grants  was  not  required  by  this  Department. 

Fi'om  the  papers  forwarded  in  the  case,  it  appears  that  on  June  19, 
1893,  Messrs.  Britton  and  Gray,  attorneys  for  the  California  and  Oregon 
Land  Company,  transferees  of  the  Oregon  Central  Military  Wagon 
Eoad  Company,  reported  that  they  were  authorized  to  say  that  the 
company  is  willing  to  relinquish  the  land  in  question  in  favor  of 
Roberts,  provided  it  be  held  entitled  to  select  other  lands  in  lieu  of  said 
tract  under  the  act  of  June  22, 18/4  (18  Stat.,  194). 

Under  date  of  June  24,  1893,  your  ofQce  advised  the  company  that 
the  act  of  June  22, 1874,  supra,  did  not  apply  to  wagon  road  grants  but 
related  only  to  grants  to  aid  in  the  constructijn  of  railroads,  and  for 
that  reason  held  that  it  could  not  be  entitled  to  select  other  lands  in 
the  event  of  the  reconveyance  of  the  tract  in  question  under  said  act, 
but  that  you  would  forward  the  letter  in  which  the  proposition  was 
made  for  the  consideration  of  this  Department,  in  connection  with 
lioberts'  appeal. 

While  it  is  tiue  that  the  act  of  June  22, 1874,  supra,  specifically  refers 
to  railroad  land  grants,  yet  its  scope  and  purpose  would  seem  to  have 
equal  application  to  grants  made  to  aid  in  the  construction  of  wa^joa 
roads.  Said  act  offers  inducement  to  the  amicable  adjustment  of  con- 
troversies arising  from  the  erroneous  acts  of  the  local  oflBcers  in  per- 
mitting parties  to  make  entry  of  land  for  which  a  previous  grant  had 
been  made,  the  rights  under  which  had  attached  prior  to  the  allowance 
of  such  entries. 
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The  grants  to  aid  in  the  construction  of  railroads  and  wagon  roads 
are,  in  all  material  matters,  the  same,  and  being  a  remedial  statute,  it 
would  seem  to  have  equal  application  to  grants  for  both  railroads  and 
wagon  roads.  The  fa<5t  that  the  words  "  railroad  land  grants''  were 
specifieally  named  in  the  act,  should  not  beheld  to  control,  the  act  being 
a  remedial  act  and  the  purpose  of  the  legislators  being  apparent,  viz., 
the  protection  of  the  settler  who  was  at  the  mercy  of  the  grantee 
company. 

I  must,  therefore,  hold  that  upon  a  proper  reconveyance  of  the  tract 
here  involved  to  the  United  States,  accompanied  by  an  abstract  show- 
lug  that  title  to  be  clear  and  unincumbered,  Eoberts'  entry  may  be 
passed  to  patent  and  that  the  company  shall  be  deemed  entitled  to  select 
other  lands  within  the  limits  of  the  grant,  of  the  character  contemplated 
thereby  and  upon  the  conditions  therein  named. 

You  will  call  upon  the  company,  advising  them  of  this  action  and 
allowing  them  ninety  days  within  which  to  make  reconveyance  as  stated. 
Should  they  fail  to  make  reconveyance,  however^  Boberts'  entry  must 
be  canceled. 

Your  office  decision  is  accordingly  modified. 
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Abandonment. 

See  ReHdenee, 

Absence,  LeaFe  of« 

See  lUndenoe;  and  Oontett. 

Accounts. 

All  contract  liabilitlea  for  stirroys  aie 
legitamately  payable  only  ont  of  the  appro- 
priation made  for  the  flsoal  year  daring 
which  the  contract  was  signed  by  the  con- 
tracting pnrties,  ttnalTectcd  by  any  exten- 
sion of  time  for  the  completion  of  the  work, 
or  the  date  of  approval,  so  long  as  the  work 
is  completed  during  the  life  of  the  appropri- 
ation  872 

Alabmma. 

See  Timber  and  Stone  Act. 

Alienation* 

▲  purohaser  of  land  prior  to  the  issuance 
of  patent  therefor  takes  only  the  equity  of 
the  entryman  charged  with  notice  of  the 
law  and  the  supervisory  control  of  the 
Commissioner  over  the  action  of  the  local 
ofBoers • 863 

AiaslLa. 

The  legal  status  of  the  aborigines  of,  is 
not  that  of  "Indians"  as  said  term  is  used 
in  section  2103  K.  S.,  providing  for  the 
approTal  of  contracts  with  persons  so  de- 
scribed   323 

Amendment* 

SeejBfitry;  Praeiioe, 

Appeal. 

See  Praetiee. 

Appearance. 

See  JuriedietUtn, 

Application. 

For  public  land  should  be  rejected  If  de- 
fective  when  presented ;  and  the  right  of  the 
Applicant,  In  such  case,  to  thereafter  perfect 
Ills  application  can  not  be  recognized  in  the 
^''••eBce  of  an  intervening  adverse  claim. .    37 

To  enter,  properly  rejected  on  the  ground 
that  the  land  ia  oorered  by  the  entry  of 
another,  and  appeal  from  such  action,  confer 
no  rightnpon  the  applicant  as  such 44ai 


P«ge. 

The  rule  that  holds  an  entry  invalid  it 
based  upon  papers  executed  while  the  land 
is  not  subject  to  such  appropriation,  is  not 
applicable  to  lands  that  have  been  restored 
to  the  public  domain  by  act  of  Congress,  but 
not  formally  declared  open  to  entry  by  the 
General  Land  OflSoe  at  tlie  date  of  the  exe- 
cution of  the  papers 670 

To  make  entry  of  land  embraced  within 
the  uncanceled  entry  of  another  gives  tiie 
applicant  no  right,  even  though  thestatutory 
life  of  the  record  entry  bad  expired  at  the 
dateof  said  application 4fn 

To  enter  embracing  oon-oontlguons  tracts 
may  be  allowed  to  stand,  as  to  the  contiguous 
traots.  on  the  applicant's  relinquishment  of 
the  non-contiguous  subdivision 647 

To  enter  properly  rejected,  and  pending 
on  appeal,  does  not  oust  the  local  ofHoe  of  its 
jurisdiction  over  a  subsisting  entry  of  the 
land  involved 442 

The  tender  and  r^ection  of,  can  not  oper. 
ate  to  deprive  the  claimant  of  his  riglit  to 
again  present  his  application  for  proper  ac- 
tion thereon 547 

It  is  no  objection  to,  that  it  is  tendered 
prior  to  bufline8s  hours  in  the  local  oAlce 
where  said  application  is  retained  by  the 
local  officers  and  duly  acted  upon  during  the 
business  hours  of  that  day;  nor  does  the 
fact  that  said  application  bears  the  date  of 
the  day  previous  impair  ita  validity,  when 
it  was  presented  on  said  date  and  refbsed 
because  file<l  out  of  business  houi-s 547 

A  departmental  decision  allowing  an  ap- 
plication to  make  entry,  sut\Jeot  to  the  pre- 
ferred right  of  a  contestant,  cuts  off  all 
olninis  arising  after  the  filing  of  said  appli- 
cation, if  it  subsequently  appears  that  the 
contestant  is  not  entitled  to  make  entry IdO 

To  enter  r^ected  by  final  decision  of  the 
Department  is  rea  judicata^  and  can  not  be 
reinsuted  with  a  view  to  its  allowance  un- 
der a  changed  construction  of  the  law 450 

In  determining  priority  of,  the  statements 
of  the  local  officers,  contained  in  their  report 
made  in  the  ordinary  course  of  business, 
are  entitled  to  due  weight  and  consideration .  547 

Appeal  from  the  n^ection  of,  must  be 
served  on  adverse  claimant  of  record 487 
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Homestead. 

The  right  of  a  homeatcad  applicant  to  file 
an  amended  affidavit,  showing  his  qnaliflca* 
tion  to  make  entry,  will  not  be  defeated  by 
the  pendency  of  a  contest,  wherein  it  ia  ap- 
parent that  the  contestant  is  not  qnalified  to 
take  the  land  in  the  event  that  he  secure  a 
Jndgmentof  cancellation 282 

To  make  homestead  entry  should  not  be 
allowed  where  the  preliminary  athdavit  is 
executed  at  a  time  when  the  land  is  covered 
by  the  uncanceled  entry  of  another 178 

Desert  Land. 

A  desert-land  declaration  may  be  exe- 
cuted before  the  judge  of  a  county  court . . .  IttO 

Attorney. 

A  power  of,  executed  and  delivered,  that 
does  not  contain  the  name  of  the  appointee, 
is  with  an  implied  authority  to  complete  the 
instrument,  and  make  It  effectual,  by  filling 
in  the  blank,  where  it  is  apparent  that  such 
was  the  intention  of  the  party  executing  the 
power 64 

The  action  of  an  attorney  of  record  in  the 

*        dismissal  of  proceedings  will  be  held  eon- 

clasive  upon  the  party  he  represents,  where 

bis  appearance  is  general  in  character  and 

no  showing  of  fraud  or  collusion  is  made. .    211 

The  right  of,  to  bind  his  client  in  the  com- 
promise of  a  case  will  not  be  recognized,  in 
the  absence  of  specific  authority  therefor..  266 

Cancellatiou. 

A  Judgment  of,  takes  eflect  as  of  the  date 
rendered,  and  the  land  released  thereby  firom 
appropriation  becomes  subject  to  entry  as  of 
such  date,  without  regard  to  the  time  when 
such  Judgment  is  noted  of  record  in  the 
local  office 547 

Certificate. 

Loss  of  swamp  indemnity,  being  shown, 
a  certified  copy  of  the  record  may  be  issued 
in  lieu  of  the  original 257 

Certification. 

See  PaUnt.  ^ 

Certiorari. 

Though  an  applicant  for,  may  not  be  en- 
titled thereto  on  the  ground  of  the  wrong- 
ful denial  of  his  appeal,  yet,  if  he  is  justly 
entitled  to  relief,  it  may  be  granted,  un- 
der the  supervisory  authority  of  the  Secre- 
tary     82 

A  petition  for,  will  not  be  granted  in  the 
abHenceof  &  prima  facie  showing  that  calls 
for  a  reversal  of  the  ac  tion  below 331 

An  application  for,  will  bo  granted  where 
the  right  of  appeal  is  denied  on  the  ground 
that  it  was  exercised  out  of  time,  and  the  rec- 
ord docs  not  show  that  uotico  of  the  de- 
cision appealed  from  was  served  on  the 
applicant 472 


Circulars. 

See  Tables  qf,  page  xniL 


face. 


Citiaeenship. 

See  Xaturaiixation. 

Evidence  of  voting  will  raise  a  pmomp- 
tion  of,  as  fraud  on  the  port  of  the  voter  it 
not  to  be  presumed Tt-i 

The  children  of  a  citizen  of  the  United 
States,  though  bom  in  a  foreign  conntrv, 
are /Citizens  of  the  United  Statet  by  >'irtue 
of  their  father*8  citizenship 282 

A  citizen  of  the  United  States  who,  is 
order  to  practice  his  profeeaion  while  resid- 
ing in  a  foreign  country,  takes  an  oath 
of  allegiance  to  the  reigning  rnler  thcreut 
without  renouncing  his  own  citiaeDship, 
does  not  thereby  expatriate  hiiuaeif. 2£2 

A  claim  of  membership  in  an  Indian  tribe 
may  be  established  by  the  laws  and  u^agt^ 
thereof,  although  such  recognition  may  not 
be  in  harmony  with  the  general  rule  that 
among  firee  people  the  child  of  married 
parents  follows  the  condition  of  the  faihar.  311 

Coal  Land. 

An  entry  allowed  on  defective  decl  uatory 
statement  and  irregular  proof  may  be  equi- 
tably confirmed,  in  the  absence  of  any  ad- 
verse claim,  where  a  proper  declaratory 
statement  ia  subsequently  filed  and- the 
requisite  additional  proof  ftimiahed 18 

The  character  of  land  alleged  to  be  mora 
valuable  for  the  coal  it  containa  than  for 
agriculture  must  be  established  as  a  preaent 
fact,  and  fh>m  the  actual  prodaotton  of  ootL 
but  it  does  not  follow  that  there  mast  be  an 
actual  development  of  coal  on  each  fbrty- 
acre  subdivision la 

Failure  to  perfect  entry  within  the  atata- 
tory  period  defeats  the  right  of  parcbaaeia 
the  presence  of  an  intervening  adverse 
olaim S23 

Confirmation. 

Section  7,  act  of  March  8, 1891. 

The  inadvertent  issuance  of  final  certifi- 
cate, without  payment  of  the  lawfU  price 
for  the  land,  does  not  plaoe  the  entrymaa  in 
a  position  to  invoke  the  eonflrmatocy  pro- 
visions of  said  section Si9 

Said  section  does  not  oonfirm  an  eatry 
canceled  prior  to  the  paasage  of  said  act, 
nor  does  the  pendency  of  proceedings  to 
show  cause  why  said  entry  should  be  rein- 
stated bring  it  within  the  operation  of  said 
act .^/. ^...  43S 

A  transferee  ia'not  entitled  to  the  benefit 
of  said  section  where  at  the  time  of  his  pox^ 
chase  the  records  of  the  local  oflice  ahow 
that  13ie  entry  in  qneation  was  held  for  can- 
cellation   iA 

.  An  entry  falling  within  the  confirmatoiy 
provisiona  of  said  section  is  oonfirmen  as  sa 
entirety  to  the  exclusion  of  all  other  clalmi 
to  any  portion  of  the  land i41 
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Pago. 

An  entry  may  be  confirmed,  under  said 

aeotion,  as  to  a  apecific  tract embraoed  with« 

in  the  purchase  of  a  transferee,  thongh  the 

entry  as  an  entirety  is  not  within  the  con- 

•    firmatory  operation  of  said  act 406 

A  soldier's  additional  homestead  entry, 
snspendod  after  the  lapAO  of  over  two  years 
for  the  investigation  of  the  original  entry, 
and  released  from  suspension  prior  to  the  pas* 
sage  of  the  act  of  March  3, 1891,  is  confirmed 
by  the  proviso  to  said  sectioD,  and  is  not 
subject  to  contest 673 

Coutesf. 

See  Contestant, 
Generally. 

An  affidavit  of,  may  be  properly  rejected 
if  not  corroborated;  and  where  the  contest- 
ant in  such  case  waives  the  right  of  appeal 
and  subsequently  furnishes  the  requisite 
corroborative  affidavit,  his  right  to  proceed 
dates  ftom  such  time,  and  should  not  be  rec- 
ognized in  the  presence  of  an  intervening 
contest  regularly  initiated,  and  if  so  recog- 
nized, the  preferred  right  must  be  accorded 

to  the  intervening  contestant 453 

Where  an  affidavit  of,  contains  an  allega- 
tion as  to  a  condition  existing  at  the  date  of 
the  contest,  which  from  its  natureranstalso 
have  existed  at  the  date  of  the  entry,  the 
allegation  will  be  regarded  in  the  same  light 
as  if  the  condition  had  been  alleged  to  exist 

at  the  inception  of  the  entry 108 

A  contestant  can  not  take  advantage  of  a 
default,  shown  by  the  evidence  to  exist, 
which  is  not  si)ecifically  alleged  in  the  affi- 
davit of 172 

A  clerical  error  in  dating  an  affidavit  of, 
by  which  the  contest  is  made  to  appear  pre- 
mature, affords  no  ground  for  the  dismissal 

of  the 210 

Where  several,  are  filed  they  should  not 
be  consolidated,  or  heard  at  the  same  time; 
but  where  such  action  is  taken,  and  the  sev- 
eral contestAuts  submit  testimony  that  calls 
for  cancellation  of  the  entry,  the  case  may 
be  disposed  of  on  the  record  so  made. ......  501 

Where  a,  has  been  prosecuted  to  a  final 
determination  a  second  contestant  will  not 
be  allowed  to  attack  the  entry  on  the  same 
grounds,  and  covering  the  same  time ;  but 
evidence  submitted  under  a  second  contest, 
with  respect  to  the  status  of  the  entry  at  a 
period  later  than  that  covered  by  the  first 

contest,  may  be  properly  considered 499 

The  amendment  of  an  affidavit  of,  relates 
back  to  the  original,  and  excludes  interven- 
ing contests,  where  the  said  amendment 
does  not  introduce  new  grounds,  but  merely 
makes  more  specific  and  definite  the  original 

charge 309 

Will  not  lie  against  an  Indian  allotment 
tiiat  has  been  finally  approved  by  the  De- 
partment   I(r7 

Against  an  entry  of  lands  withdrawn  for 
the  benefit  of  a  railroad  grant  confers  no 
rightas  against  the  grant 11 


Page. 

Instituted  for  the  purpose  of  protecting 
an  interest  sought  to  be  obtained  through  a 
Araudnlent  entry  is  speculative  in  purpose, 
and  confers  no  right  upon  the  contestant ..  3<K) 

A  ease,  arising  on  a  claim  of  alleged  prior- 
ity of  settlement  right,  as  against  a  scrip 
location,  and  wherein  each  party  pays  his 
own  costs,  is  not  a,  within  the  intent  and 
meaning  of  the  act  of  May  14, 1880,  by  which 
a  preferred  right  of  entry  can  bo  secured ..  547 

Desert  Land. 

The  failure  of  a  desert  entryman,  who  has 
made  an  entry  under  the  act  of  1877,  to  ad- 
vise the  government,  within  ihe  lifetime  of 
such  entry,  of  his  intention  to  accept  the 
extended  provisions  of  the  amendatory  act 
of  1891,  leaves  said  entry  subject  to  contest 
as  if  said  amendatory  act  had  not  been 
pftBsed : 121,231 

Homestead. 

Under  a,  on  the  ground  of  abandonment, 
the  default  will  be  held  to  have  been  cured, 
where,  prior  to  the  issuance  of  notice  the 
wife  of  the  entryman  returns  to  the  land, 
and  it  does  not  appear  that  he  has  estab- 
lished a  residence  elsewhere 515 

The  right  of  a  contestant  to  be  heard  on  a 
charge  of  abandonment  is  not  defeated  by 
a  subsequent  relinquishment,  and  inten'en- 
ing  adverse  entry  of  a  third  party,  even 
thongh  the  relinquishment  is  not  the  result 
of  the  contest 175 

A  charge  of  failure  to  comply  with  the 
law  against  the  heirs  of  a  honiestciider  can 
not  be  sust.iined,  where  such  failure  is  due 
to  the  wrongful  acts  of  the  contestant 511 

An  allegation  of  settlement  subsequent  to 
that  set  up  in  support  of  a  prior  adverse 
entry  aifurds  no  basis  for 507 

A  leave  of  absence  procured  by  an  entry- 
man,  who  in  fact  had  not  cstablihhed  rest-  . 
deuce  on  the  land,  will  not  operate  to  defeat 
a  subsequent,  in  which    abandonment  is 
charged  against  the  entry 407 

Will  lie  against  a  soldier's  additional 
homestead  entry  on  the  ground  of  its  specu- 
lative character 163 

Against  a  homestead  entry,  commuted  for 
town  site  purposes,  will  not  be  allowed  after 
tlie  ii«suance  of  final  certificate  except 
upon  a  clear  showing  of  facts  that  neces- 
sarily call  for  action  on  the  x)art  of  the  gov- 
ernment   884 

A  departmental  decision  awarding  the 
priority  of  right  to  a  homestead  claimant  as 
against  a  prior  pre  emptor,  and  directing  the 
suspension  of  the  pre-emption  entry  to  await 
the  consummation  of  the  homestead  claim, 
does  not  relieve  the  homesteader  from  the 
necessity  of  showing  compliance  with  law 
during  the  time  prior  to  such  decision  where 
such  question  was  not  then  taken  iulo  con- 
sideration   117 
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Timber  Culture. 

The  goTemment  will  not  require  the  can- 
oellation  of  an  entry  on  account  of  a  failure 
to  fteoore  a  growth  of  troea  that  is  not  due 
to  bad  faith  or  negligence 172 

Failure  of  a  timber-culture  entryxnan  to 
secure  the  requisite  growth  of  trees  does 
not  warrant  cancellation  where  negligence 
or  bad  faith  does  not  appear 499 

ISo  defense  to  a  charge  of  non-oomplianoe 
with  law  that  the  land  would  not  grow  trees 
without  Irrigation,  and  that  such  treatment 
of  the  land  was  not  practicable 493 

No  defense  to  a  charge  of  non-compliance 
with  law  that  the  entry  was  included  within 
aswamp  selection 484 

Right  to  proceed  with  pending,  not  de- 
feated by  the  commutation  privilege  con- 
ferred by  secUon  1,  act  of  March  3, 1891 ....  -  38 

Contestant. 

See  C<nitegt. 

A  stipulation  between  the  parties  that  a 
hearing  ordered  on  a  protest  shall  be  treated 
as  a  contest,  will  not  give  the  protestant  the 
ri;$hts  of  a  contestant,  if  he  has  not  brought 
himself  within  the  rules  regulating  the 
initiation  and  prosecution  of  a  contest 442 

An  order  for  a  hearing,  based  on  an  affl- 
davit  accompanying  an  appeal  firom  the 
rt^ection  of  an  application,  to  enter  does  not 
confer  the  sta.tus  of  a  contestant  upon  the 
applicant 442 

Is  entitled  to  the  benefit  of  a  relinquish* 
ment  If  filed  as  the  result  uf  a  contest,  though 
the  charge  in  technically  insufficient  to  war- 
rant a  hearing 8 

Thf>  qualifications  of  a,  are  not  material 
until  such  time  as  he  may  apply  to  exercise 
the  preferred  right  of  entry  accorded  to  the 
eucoessful  contestant 106 

An  agricultural  claimant  who  secures  the 
cancellation  of  a  mineral  claim  is  entitled 
Uiereby  to  a  preferred  right  of  entry 184 

A  preferred  ri^ht  of  entry  may  be  secured 
through  a successfuleontest  directed  against 
a  desert-land  entry,  but  the  coutcsrant  in 
such  case  moot  pay  the  costs  of  tlie  contest.  382 

Tho  failure  of  a,  to  appeal  from  the  r^'ec- 
tion  of  Ilia  application  to  enter,  filed  on 
relinquiMhmeut  of  the  entry,  will  not  defeat 
his  preferred  right,  as  against  an  interven- 
ing entryman,  who  is  at  the  same  time  prose- 
cuting a  contest,  involving  the  same  tract, 
in  which  the  disqualification  of  said  con- 
testant is  charged  but  not  proven 425 

A  preferred  right  of  entry  is  not  acquired 
tIirou<;h  a  siteculative  contest 426 

A  second,  can  not  question  collaterally  the 
sufiicicncy  of  the  ovidence  upon  which  a 
Judgment  of  cAucellation  was  rendered  in  a 
prior  contest  against  the  same  entry 488 


Whatever  preferred  light  may  exist  oe 
the  oanoellation  of  the  entry  nnder  stMesfr. 
is  defeated  by  an  interrening  pieelainatiee 
by  the  Preaident  deelaring  the  eetaUish- 
ment  of  a  forest  reaervstion  that  IboIimIcs 
the  land  embraeed  within  the  contested 
entry 

The  first,  in  time  is  entitled  to  the  first 
process  and  hearing,  and  if,  for  any  eaose, 
he  fails  to  sustain  hia  charges,  the  sceoad 
contestant  in  time  is  then  entitled  to  be 
heard 581 

The  departmental  instructions  of  March 
30, 1893,  with  respect  to  the  reeervatios  of 
land  covered  by  a  canceled  entry,  for  the 
exorcise  of  the  preferred  right  of  a,  are  only 
applicable  to  conteeta  prosecated  nnder  the 
act  of  May  14,1880 547 

Declaratory  Statement. 

See  FUing;     H<»mHead    (aubtltle   Sal- 
diert). 

Desert  Land. 

See  Oonttwt ;  Entry, 

The  provisions  of  the  amendatory  act  of 
March  3, 1891,  fixing  the  price  of  all,  at  one 
dollar  and  twenty-fire  cents  per  acre,  are 
applicable  to  a  desert  entry  of  land  within 
railroad  limits,  made  prior  to  said  act.  bat 
not  perfected,  as  reqnired  by  law,  natil 
thereafter B 

Deserted  l¥ire. 

See  HomettMd. 

Donation. 

Claim  under  which  there  has  been  doe 
compliance  with  law  constitutes  an  apprs- 
priation  of  the  land 471 

Eminent  Domain. 

In  the  exercise  of,  a  state  may  oondema 
for  public  purposes,  under  proper  prooedoR!, 
lands  embraced  within  Indian  aUotmente..    24 

Entry. 

See  Applieation. 

Gknerallt. 

No  rights  are  secured,  as  against  the 
government,  by  an  entry  of  land  withdrawn 
from  such  approx)riation ;  but  as  lietveen 
two  claimants  for  such  land,  afler  it  is  re< 
stored  to  entry,  priority  of  settlemrat  may 
be  considered 1 

Irregularly  allowed  of  laud  reserved  there- 
trouk  may  remain  intact  on  the  restorataoo 
of  the  laud,  and  in  the  absence  of  any  ad- 
verse interest I 

Of  lands  withdrawn  for  the  benefit  of  a 
railroad  grant,  confers  no  right  as  against 
the  grant U 

An  entry  allowed  in  violation  of  the  rule 
requiring  notice  of  the  filing  of  plat  of  sur- 
vey, will  not  give  the  entryman  any  ad^'as- 
tage  as  against  an  adverse  claimant  who 
alleges  priority  of  settlement .*.....   61 
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A  joint,  can  not  be  allowed  where  there  la 
but  ooe  reaidenoe  and  set  of  Improyementa 
maintained  and  occupied  in  common  by  tbo 
parties,  with  the  intention  to  take  separate 
tracts  when  the  land  la  optti  to  entry 336 

Should  not  be  reinstated  in  the  interest 
of  a  transferee  who  is  negligent  in  prosecut- 
ing his  claim,  and  where  in  consequence  of 
such  negligence  adyerse  rights  have  inter- 
Toned 186 

Right  of  entryman  to  file  amended  alB* 
davit  of  qnalifloation  not  defeated  by  a 
pending  contest  under  which  the  contestant 
can  secure  no  preference 262 

May  be  amended  to  include  an  adjacent 
tract  that  was  not  surveyed  at  the  date  of 
Miid  entry,  but  was  covered  by  the  original 
■ettlement  claim  of  the  homesteader 177 

May  be  so  amended  as  to  include  land 
originally  selected  by  the  entryman,  and 
improved,  but  not  embraced  withinhis  entry 
for  the  reason  that  it  was  not  then  sur- 
veyed, and  he  believed  that  he  would  be 
entitled  io  make  an  additional  entry  thereof 
when  surveyed 43 

An  application  under  section  2372  R.  S., 
for  the  amendment  of  a  cash  entry  must  be 
supported  by  the  affidavit  of  the  original 
pwrchaaer  or  his  legal  representative 112 

An  application  for  permission  to  change, 
based  on  the  alleged  worthless  character  of 
the  tract  covered  by  the  existing  entry,  will 
not  be  granted,  whore  it  appears  that  the 
applicant  did  not  make  a  )>ersonal  examina- 
tion of  said  tract  prior  to  making  entry 
thereof 483 

There  is  no  law  authorising,  of  submerged 
lands  lying  within  a  navigable  stream 506 

Of  land,  valuable  only  for  the  timber  and 
stoDe  thereon,  should  not  be  included  in 
the  maximum  amount  of  lands  that  may  be 
acquired  under  the  limitation  imposed  by 
the  act  of  August  30, 1890,  as  construed  by 
the  subsequent  act  of  March  3,  1891 299 

Desert  Land. 

The  act  of  August  4,  1894,  extends  relief 
to  certain  classes  of;  circular  of  October  11, 
1S94 298 

The  right  of  an  entryman  under  the  des- 
ert laud  act  of  1877,  who  is  in  default  there- 
under, to  take  advantage  of  the  additional 
time  granted  by  the  amendatory'  act  of 
March  3,  1891,  cannot  be  recognizod.  if  his 
intention  to  take  such  action  is  not  formally 
aaserted  prior  to  the  intervention  of  adverse 
rights 231 

After  the  expiration  of  three  yearn  from 
the  date  of  the  original  entry,  and  subse- 
quent to  the  intervention  of  an  adverse 
claim  or  contest,  it  is  too  late  to  accept  the 
option  given  by  the  amendatory  act 121 

By  the  amendatory  act  of  March  3, 1891, 
the  right  to  make  is  restricted  to  resident 
citizens  of  the  State  or  Territory  in  which 
the  land  sought  to  be  entered  is  situated ...  495 
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During  the  pendeaey  of  a  departmental 
order  suspending  a  desert  entry  the  claim- 
ant  is  not  required  to  proceed  with  the 
work  of  reclamation , 882 

The  regulations  adopted  after  the  passage 
of  the  act  of  1877,  were  formulated  on  a  con- 
struction of  said  act,  in  oonnecUon  with 
the  Lassen  county  act  of  1875,  which  held 
that  tiie  right  of  entry  could  not  be  exer- 
cised by  the  same  person  under  both  acta, 
and  no  diflbrent  construction  of  said  acta, 
in  that  particular,  has  at  any  time  been 

recdgniEsd  in  the  Bepartment 247 

HOMKSTEAD. 

See  Oklahoma  Lands. 

An  entry,  canceled  for  failure  to  submit 
final  proof  within  the  statutory  period, 
cannot  be  subsequently  perfected  in  the 
presence  of  an  intervening  adverse  right. . .  419 

A  homestead  entry,  canceled  in  part  on 
account  of  embracing  land  on  both  sides  of 
a  meandered  stream,  may  be  reinstated,  in 
the  absence  of  any  adverse  claim,  it  appear- 
ing that  said  stream  is  not  in  fact  meandered 
within  the  meaning  of  the  law  and  regula- 
tions  463 

A  homestead  entry  may  stand  intact 
though  it  includes  tracts  that  according  to 
the  public  survey  are  non-contiguous,  by 
reason  of  their  lying  on  both  sides  of  a 
meandered  lake,  where  it  appears  that  said 
tracts  in  fact  form  a  compact  body  of  land, 
and  a  fractional  quarter  section,  and  where 
the  rights  of  the  entrj^man  are  entitled  to 
an  equitable  consideration 297 

Alleged  to  be  in  conflict  with  a  mining 
claim  may  be  disposed  of  without  regard  to 
such  allegation,  where,  after  due  oppor- 
tunity given,  the  mineral  claimant  fails  to 
show  the  extent  of  said  conflict 287 

The  right  to  make  a  second  homestead 
entry  under  the  act  of  March  2,  1889,  can 
not  De  exercised  in  the  presence  of  an  adverse 
claim  arising  prior  to  the  passage  of  said 
act 184 

The  intent  of  section  2,  act  of  March  2, 
1889,  was  to  afford  relief  to  those  entrymen 
who  for  some  reason  had  lost  their  land, 
and,  under  the  law,  were  precluded  from 
making  a  second  entry.  It  was  not  in- 
tended to  allow  those,  who  made  entry 
before  the  passage  of  the  act,  to  relinquish 
and  make  a  new  entry 526 

The  right  to  make  a  second  homestead 
entry  uuder  section  2,  act  of  Mairh  2,  1889, 
can  not  be  exercised  by  one  who  since  the 
passage  of  said  act  has  perfected  title  to  a 
tract  under  either  the  pre-emption  or  homo- 
stead  law,  the  right  to  which  was  initiated 
prior  to  said  art 207 

Timber  Culture. 

Entry  of  arid  land  is  made  at  the  risk  of 
the  entryman,  and  his  failure  to  show  duo 
compliance  with  law  will  not  l)e  excused  on 
the  ground  that  irrigation  of  the  land  is 
not  practicable 403 
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Pace. 

A  tiaaber-CQltcure  dUimant,  who  enters  a 
tract  covered  by  a  swuinp  eeleotion,  ia  re- 
quired to  comply  with  tlie  timl)erciiltare 
Jaw,  pending  the  right  of  the  State  to  be 
heard  in  defense  of  the  selection 484 

The  privilege  of  commuting  accorded  by 
section  1,  act  of  March  3, 1891,  does  not  de- 
feat the  right  of  a  contestant  to  proceed 
with  a  pending  contest 38 

Erroneously  allowed  of  land  reserved  for 
the  benefltof  a  railroad  grant,  may  stand  as 
of  the  date  when  such  reservation  was  re- 
moved  5*^5 

Equitable  Action. 

See  Final  Proof. 

A  proti'staut  without  interest  does  not 
have  such  an  "  adverse  claim  "  to  the  land 
involved  as  will  serve  to  defeat  a  reference 
of  the  entry  to  the  board  of  equitable  adjudi- 
cation, if  it  is  otherwise  sulject  to  such 
iUsposition 442,467 

Evidence. 

Additional  evidence,  under  rule  of  prac- 
tice 100,  may  be  filed  in  ex  parte  cases  at 
any  stage  of  proceedings 18 

A  deposition,  under  the  laws  of  Minne- 
sota, taken  for  the  reason  that  tlie  witness 
cannot  be  produced  at  the  trial,  is  not  ad- 
missible where  said  witness  is  present  at  the 
hearing,  though  he  may  then  refuse  to  tes- 
tify     «4 

Olxjection  to,  on  the  ground  that  it  was 
not  taken  before  tlie  officer  designated  in  the 
notice,  is  properly  overruled,  where  it  ap- 
pears that  on  the  day  set  for  hearing  both 
parties  were  present,  and  at  such  time  the 
local  officers  named  the  officer  before  whom 
the  evidence  should  be  takeu,  and  that  the 
evidence  was  taken  in  accordance  with  said 
order 126 

The  records  in  the  local  office,  when  offered 
in  evidence,  should  be  accepted  as  compe- 
tent evidence  of  the  facts  therein  stated 207 

Parol  testimony  identifying  an  eniryman 
as  the  one  named  in  the  records  of  the  local 
office  is  properly  admissible 207 

Where  fraud  is  alleged  against  an  entry- 
roan  proof  of  other  acts  of  a  similar  nature, 
done  about  the  same  time,  is  admissible  to 
show  intent 258 

Sufficiency  of,  on  which  judgment  was  ren- 
dered in  a  prior  contest  cannot  be  ques- 
tioned collaterally 488 

Fees. 

See  Cokts,  under  Practice. 

Of  one  dollar  for  notice  of  cancellation  wiU 
not  be  deemed  unearned,  where  the  entry  ia 
cancele<l  on  relinquishment  and  the  contest- 
ant enters  the  tract  so  released 517 

Filing. 

A  pre-emption  tlliug  that  is  subsequently 
changed  to  a  homestead  entry  exhausts  the 
pre-emptive  right Ill 
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Final  Proof. 

The  provisions  of  section  2288  R.  8m  ex- 
.  tending  the  period  for  the  snbmission  of  pre- 
emption, in  cases  where  the  bet  tier  is  called 
away  from  his  settlement  by  military  serv- 
ice, is  not  applicable  to  a  claim  initialed  by 
an  enlisted  officer  while  on  leave  of  abeenee 
from  his  company B 

Failure  to  submit  pre-emption,  within  the 
statutory  period  subjects  the  pre-emption 
claim  to  intervening  adverse  rights lOB 

If  a  pre-emptor  offers,  in  the  presence  of 
an  adverse  claim  he  must  stand  or  £sll  on  the 
proof  so  offered • 47B 

A  pre-emptor  in  the  sahmisaian  of,  is  war- 
ranted in  relying  on  the  oertificate  of  the 
register  as  to  whether  the  land  is  "offered" 
or"nnoffered" 478 

Bule  of  Practice  53,  aa  amended  March  15, 
1892,  makes  the  submission  of,  during  a  con- 
test and  after  trhil  has  taken  place,  optional.  IM 

Extension  of  time  for  submission  of.  act 
of  July  6,  1894;  see  circular  of  October  18, 
1894 3» 

In  making  substituted,  to  supply  testi- 
mony lost  through  no  flanlt  of  the  claimant, 
the  testimony  of  said  claimant  may  be  taken 
before  a  clerk  of  U  court  of  record  outside  of 
the  land  district  in  which  the  land  is  situ- 
ated, and  the  testimony  of  his  witnesses 
taken  within  said  land  district,  with  a  view 
to  equitable  action  on  the  entry,  if  the  proof 
80  submitted  is  found  satisfactory 390 

Where  a  homesteader,  under  instructions 
of  the  General  Land  Office,  snbmita,  after  tbe 
expiration  of  the  statutory  life  of  his  entry, 
and  a  protestant,  without  interest,  appears, 
and  objects  thereto  on  the  ground  of  the 
entryman*s  failure  to  submit  his  proof 
within  the  period  provided  by  law,  said 
protestant  does  not  have  such  an  **  adverse 
claim  **  as  will  defeat  equitable  action  on  the 
final  proof  if  it  be  found  otherwise  satUfae- 
tory 4«7 

Entrjman  should  be  notified  of  the  expi- 
ration of  the  statutory  period  for  submission 

of 4» 

Taken  without  publication  of  notice  can 
not  be  accepted  in  the  commutation  of  a  tim- 
ber-culture entry  under  section  1,  act  of 
March  3, 1891 O 

A  wagon  road  company  is  not  entitled  to 
special  notice  of  a  settler's  intention  to  sub- 
mit, if  it  has  no  specific  claim  of  record  for 
the  land  claimed  by  the  settlor 4M 

Florida. 

See  Mirural  LandM, 

Fraud. 

In  the  investigation  of  a  case  where 
ftaud  is  alleged  against  an  entrrman,  proof 
of  other  acts  of  a  simiar  nature,  done  con- 
temporaneously, or  about  the  same  time, 
is  sdmissible  to  show  such  intent ^ 
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Hearingr* 

See  PraeHce. 


Homestciid. 

See  Application,  Entryt  Oklahoma  Land*. 

One  who  is  in  poesesHion  of  a  quarter  sec- 
tion of  land  under  a  timber-culture  entry  is 
not  the  *'  proprietor"  of  said  tract  and  dis- 
qualified thereby  as  a  homestead  applicant 
under  section  2289,  R.  S.,  as  amended  by  the 
act  of  March  3,  1891;  nor  is  the  ownership 
of  stock,  issued  by  a  corporation  whose  cap- 
itid  is  invested  in  Innds,  a  disqualification 
under  said  statute 96 

A  married  woman,  whose  husband  from 
disease  and  infirmity  is  permanently  inca- 
pacitated to  support  the  family,  is  qualified 
to  make  entry  as  the  "  head  of  a  family  "...    85 

A  deserted  wife  may  make  a  homestead 
entry,  with  credit  for  previous  residence  on 
the  land,  where  hei*  husband's  entry  thereof 
is  canceled  for  failure  to  make  fiual  proof 
within  the  statutory  period 242 

Additional. 

The  right  to  make  an  entry  under  the  act 
of  March  2, 1889,  can  not  be  exercised  in  the 
presence  of  an  intervening  adverse  claim 
arising  through  the  negligence  of  the  home- 
steader to  assert  his  additional  right  within 
the  statutory  period 371 

Act  of  June  15,  1880. 

A  purchase  should  not  be  allowed  pend- 
ing contest  against  the  original  entry,  but 
a  purchase  so  allowed  may  stand  subject  to 
the  exercise  of  the  preferred  right  of  the 
contestant.  A  subsequent  pre-emption  fil- 
ing for  the  land  by  the  contestant,  who  is 
not  qualified  to  exercise  the  preferred 
right,  will  not,  propria  vigore^  effect  a  oan- 
eellation  of  the  cash  entry  and  open  the 
land  covered  thei-cby  to  appropriation  by 

other  applicants 182 

80LDIRRS. 

A  soldier's  declaratory  statement  filed  by 
an  authorised  agent  of  the  soldier,  and 
abandoned,  exhausts  the  homesteiul  right 

of  the  soldier W 

One  who  files  a  soldier's  declnnitory 
statement,  and  entrusts  the  selection  of  the 
land  to  an  agent,  is  bound  thereby  and  dis- 
qualified to  exercise  the  homestead  right  on 

another  tract 274 

The  right  of  a  honie8tea4ler,  who  files  a  sol- 
dier's declaratory  statement,  to  make  entry 
dates  from  such  filing,  and  he  cannot 
thereafter,  as  ngainst  an  intervening  ad- 
Terse  claimant,  take  advantage  of  a  Bottle- 

ment  made  prior  to  said  filing 241 

A  record  of  dishonorable  discharge  from 
the  military  service  disqualifies  the  soldier 
for  the  exercise  of  the  soldier's  right;  but 
when,  by  siiecial  act  of  Congress,  the  record 
is  changed,  and  an  honorable  discharge 
directed,  the  soldier  may  then  exercise  said 
homestead  right 640 
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Soldier's  Additional. 

See  Oonteat, 

Act  of  August  18,  1894,  validating  certifl- 
catos  of  right;  circular  of  October  10,  1894  .  302 

The  act  of  August  18,  1894,  validating 
certificates  of,  in  the  hands  of  bona  fide  pur- 
chasers, can  not  be  invoked  to  defeat  rights 
which  accrued  prior  to  its  passage 160 

The  sale  of  a  soldier's  additional  right, 
and  alteinpted  transfer  thereof  by  power  of 
attorney  to  locate  the  certificate  of  said 
right,  is  made  good  in  the  hands  of  the  pur- 
chaser by  the  act  of  August  18,  1894,  and 
such  purchaser  is  accordingly  entitled  to 
the  possession  of  the  certificate 268 

The  right  to  make  entry  is  a  personal 
right,  and  can  only  be  exercised  in  behalf, 
and  for  the  benefit  of  the  soldier  entitled 
there  t  o 647 

The  location  of,  nnder  a  certificate  of 
right  obtained  through  a  transfer  of  the 
soldier's  right,  at  a  time  when  such  action 
was  held  invalid  by  the  Department,  will 
not  preclude  the  perfection  of  an  additional 
entry  subsequently  made  by  the  soldier  and 
transferred  to  purchasers  In  good  faith. . . .  466 

An  entry,  made  in  pursuance  of  a  con- 
tact to  sell  the  land  on  the  issuance  of  final 
certificate,  shoald  be  cancole<l  as  specula- 
tive and  fraudulent 108 

One  who  admits  the  "tmnHfer  of  his  right 
for  a  valuable  consideration  "  can  not  be 
allowed  to  make  an  entry  in  Ids  own 
person 223 

Indemnity. 

See  Railroad  Cfrant,  School  Land^  Sxoamp 
Landi, 

Indian  Lands. 

See  Oklahotna  Landt. 

An  Indian  may  not  be  a  member  of  two 
tribes  in  a  sense  that  will  entitle  him  to 
secure  lauds  from  both  tribes  under  the  pro- 
visions of  the  allotment  act  of  February  8, 
1887 320 

The  departmental  approval  of  an  Indian 
allotment  ie  a  final  determination  of  the 
right  of  the  Indian  thereto,  and  a  contest 
against  the  same  will  not  be  entertained. . .  167 

In  the  exercise  of  the  right  of  eminent 
domain  a  State  may  condemn  for  public  pur- 
poses, under  proper  procedure,  lands  em- 
braced w it  hiu  Indian  allotments 24 

The  relinquishment  to  the  United  States 
by  the  Indians  of  their  interest  in  tb«  Foud 
du  Lac  Reservation  does  not  defeat  tlieir 
subsequent  claim  for  damages  on  account 
of  the  location  of  a  rnilroad  right  of  way 
through  said  reservation  prior  to  such  re- 
linquishment   320 

Prior  right  of  Indian  occupancy,  so  long 
as  andisturbed  by  the  government,  defeats 
the  enforcement  of  the  swamp  grant ......  518 
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The  Department  has  no  sncb  power  or 
JnrisdictioD  over  the  Indians  of  Ihe  Pueblo 
of  Cochitl,  or  their  lands,  as  will  anthorize 
it  to  lease  said  lands,  or  to  "  approve  or  dis- 
approve  "  the  leasing  thereof 326 

Membership  in  an  Indian  tribe  may  be 
shown  by  the  laws  and  usages  thereof 811 

Extension  of  time  for  payment  on  the 
lands  ceded  by  the  Pottawatomie  and  Ab- 
sentee Shawnees;  circular  of  August  13, 
1894 296 

The  right  to  purchase  Umatilla,  under 
section  2,  act  of  March  3, 1885,  is  limited  to 
two  hundred  acres;  hence,  if  a  person 
makes  an  additional  entry,  under  the  pro- 
viso to  said  section,  the  amount  that  he  may 
afterwards  purchase,  under  the  body  of  said 
section,  is  diminished  to  the  extent  of  the 
acreage  embraced  within  the  additional 
entry 577 

Inf^CrucCioiis  and  Circulars. 

See  Tables  of,  imge  xviii. 

Island. 

No  law  authorizing  entry  of  submerged 
lands  lying  in  a  navigable  stream 505 

Isolated  Tract. 

A  tract  of  piibli(!  land  subject  to  dispo- 
sition under  section  2165  R  S.,  is  open 
to  settlement  imtil  the  Commissioner  takes 
action  uuder  said  law ;  and  an  entry  allowed 
of  such  land,  prior  to  any  action  on  the  paH 
of  the  Commissioner,  precludes  the  subset 
qaent  exercise  of  hie  anthoritj-  under  said 
section 4B 

JTudgincnt. 

See  Cancellation, 

JTurisdiction. 

In  the  exorcise  of  administrative 
authority  the  Department  may  a8aume, 
though  the  service  of  notice  in  the  case  is 
not  in  accordance  with  departmental  regu- 
lations    106 

The  appoarnnce  of  the  defendant,  on 
motion  to  reopen  a  case,  after  tiefunlt 
therein  on  his  part,  is  not  a  waiver  of  his 
right  to  subsequently  raise  the  question  of; 
and,  on  appeal  from  the  denial  of  naid 
motion,  the  appearance  of  counsel,  on  behalf 
of  the  defoudnut,  will  be  held  a  special 
appearance  for  the  ])urpo8e  of  determining 
the  question  of  Jurisdiction,  where  said 
queHtiun  is  the  only  one  at  issue 316 

The  action  of  the  local  officers  in  acoojit- 
ing  final  proof  and  payment  does  not  pre- 
clude the  Land  De])nrtment  from  subse- 
quently inquiring  into  the  goo<l  faith  of  the 
transaction,  and  canceling  the  entry,  if 
obtained  throui^h  fraud,  or  alio  wed  in  viola- 
tion of  law 363,496 

liakc. 

See  Survey, 


married  UToinan. 

See  Homettead. 

mineral  Land. 

See  Timber  and  Stone  Act, 

Paragraphs  109  and  110  of  the  General 
Mining  Circular,  amended  by  oircalar  order 
of  July  2, 1894. 5 

Circular  of  Joly  9,  1894,  with  respect  to 
determining  character  of  lands  within  zail- 
road  grants 21 

Phosphate  deposits  held  not  to  exclude 
lands  from  a  railroad  grant  that  excepted 
from  its  terms  mineral  lands 411 

The  act  of  October  1, 1890,  with  respect  to 
settlement  claims  on  Florida  phosphate 
lands  is  retrospective  in  character,  applying 
exclusively  to  cases  arising  prior  to  April 
1, 1890:  and  under  the  provisions  of  said  act 
an  entry  made  prior  to  said  date  will  notbe 
canceled,  on  account  of  the  subsequent  dis- 
covery of  phosphate,  if  at  the  date  of  the 
entryman^s  settlement  he  had  no  knowledge 
of  the  existence  of  phosphate  depoeita  on 
his  claim 475 

A  final  decision  of  the  Department  hold- 
ing a  tract  to' be  non-mineral  is  conclusive 
up  to  the  period  covered  by  the  hearing; 
but  such  decision  will  not  preclude  a  further 
consideration  baaed  on  subsequent  explor- 
ation      12 

mininir  Claim. 

The  published  notice  of  application  will 
not  be  deemed  insuttioient  on  account  of  fail- 
ure to  give  the  names  of  adjoining  olaima. 
where  tlie  numbers  of  said  claims  turo  fur- 
nished   245 

Failure  of  the  original  locator  to  adverse 
an  application  based  on  a  junior  location 
authorises  the  assumption  that  the  claimant 
under  the  Junior  location  is  entitled  to  a  pat- 
ent as  against  the  claim  of  the  prior  locator.  316 

The  dismissal  of  Judicial  proceedings  in- 
stituted on  an  adverse  claim  constitutes  a 
waiver  of  said  claim 246 

The  failure  of  mineral  claimanta  to  com- 
ply with  a  departmental  order,  and  ahow  by 
survey  the  extent  of  an  alleged  conflict  with 
an  agricultural  entry,  warrants  the  conclu- 
sion, in  the  disposition  of  said  entry,  that  no 
such  conflictexists 287 

An  adverse  relocation,  made  during  the 
pendency  of  an  order  holding  the  original 
claim  for  canoellaliou,  givea  the  relocator 
no  standing  to  be  heard  as  against  the  right 
of  the  claimant 356 

A  mineral  dincovery,  sufllcient  to  warrant 
the  location  of  a,  may  bo  regarded  as  proven, 
where  mineral  is  found,  and  the  evidence 
showM  that  a  person  of  ordinary  prudence 
would  be  Justified  in  the  further  expoudi* 
ture  of  his  labor  and  means,  with  u  reason- 
able prospect  of  ancccaa  in  dovoloping  a 
valuable  mine 155 
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It  bavinj^  been  held  that  a  placer  location 
of  one  hundred  and  sixty  acres,  by  an  asso- 
ciation, requires  a  diaoovery  of  mineral  on 
each  twenty  acres,  opportanily  will  be 
given  the  locators  for  a  farther  showing,  as. 
Tinder  the  rulings  in  force  at  the  time  of 
location,  a  single  discover}'  was  considered 
Bulficient 568 

A  proteataut.  who  alleges  no  surface  con- 
flict, \a  not  entitled  to  be  heard  on  appeal 
before  the  I>epartn)ent 356 

mssion  Claim. 

Under  the  act  of  March  2, 1853,  providing 
for  the  confirmation  of,  the  Roman  Catholic 
Church  ie  a  proper  beneficiary  as  a  religions 
society 196 

The  confirmation  made  by  said  act,  on 
account  of,  is  limited  to  the  land  atitually 
nsed  and  occupied  in  the  maintenance  of  the 
mission  at  the  date  of  the  passage  of  said 
act 196 

Naturaliziition. 

Mexicans  residing  in  California  at  the  time 
of  its  coaaion  to  the  United  States,  and 
remaining  tlierein,  became  citizens  of  the 
United  States  under  the  eighth  article  of  the 
treaty  of  cession,  if  they  did  not,  within 
one  ^'ear  thereafter,  declare  their  intention 
of  retaining  Mexican  citizenship 270 

A  declaration  of  intention  to  become  a 
citizen  filed  by  an  alien  who  does  not  com- 
plete his,  during  the  minority  of  his  children, 
confers  npon  said  children,  at  the  attainment 
of  mf^iority,  the  status  of  persons  who  have 
filed  their  declarations  of  intention 507 

IVoflce. 

See  I*raetiee. 

Offered  Land. 

See  Final  Proof. 

The  act  of  March  2, 1889,  withdrawing  all 
pnblic  lands  (except  those  in  Missouri)  from 
private  entry  did  not  repeal  the  distinction 
between  offered  and  unofi'ered  lands  made 
in  the  pre-emption  law 478 

The  withdrawal  of.  in  aid  of  a  railroad 
grant,  abrogates  the  original  offering,  and 
brings  them  within  the  category  of  nnof- 
fered  lands,  if  subsequeutiy  rentored  to  the 
public  domain .  513 

Oklahoma  l<aiid8« 

See  Indian  Landt:  TotonHU. 

The  provision  in  the  act  of  March  2,  1889, 
opening  to  entr}'  lands  in  Oklahoma,  to  the 
effect  that  rights  of  honorably  disrhnrged 
soldiers  shall  not  be  abridged,  does  not  ex- 
cept such  sol.licrs  from  the  terms  of  the 
clause  in  said  act  prohibiting  al]  persons 
from  entering  said  territorj*  prior  to  the 
timeflxed  therefor 31,521 

Tlie  disquali6cation  imposed  upon  persons 
who  enter  the  Territory  of  Olclahoma,  prior 
to  the  time  fixed  therefor,  can  not  be  ignored 
00  the  ground  that  the  settler  was  mia  in- 
formed as  to  the  law 420 
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The  right  to  make  a  second  homestead 
entry  under  section  7,  act  of  February  13, 
1891,  may  be  exercised  by  one  whoso  first 
entry  was  made  prior  to  the  passage  of  said 
act,  and  relinquished  subsequently  thereto 

in  the  settlement  of  a  contest 288 

The  fact  that  a  person  has  commuted  a 
homestead  entry  does  not  disqualify  him 
from  making  a  homestead  entry  within  the 
Pnblic  Land  Strip 540 

Patent. 

See  PrivaU  OlaiTM. 

Under  a  railroad  grant  which  provides 
that  "ail  mineral  lands  be  and  the  name  are 
hereby  reserved  and  excluded  from  the 
operation  of  this  act,"  issued  for  lauds,  "ex- 
cepting and  excluding  all  mineral  lands 
should  any  such  be  found  to  exist,"  does  not 
reserve  to  the  Department  the  power  and 
authority  to  subsequently  inquire  into  the 
character  of  the  lands 410 

The  certification  of  lands  under  a  Congres- 
sional grant  that  does  not  provide  for  a, 
operates  to  pass  the  title  to  the  lands  so  cer- 
tified, and  remove  such  lands  from  the  Juris- 
diction of  the  Department 501 

Payment. 

Extension  of  time  for;  oironlar  of  Octo- 
ber 18,  1894,  under  the  act  of  July  26,  1804.  305 

Phosphate  l<ands. 

See  Mineral  Land*. 

Practice. 

Amkndment. 

Of  an  affidavit  of  contest  relates  back  to 
the  original  if  no  new  charge  is  made 309 

When  required  by  decision  of  the  local 
office,  the  right  to  proceed  dates  from  com- 
pliance with  said  decision 453 

Appeal. 

From  the  rejection  of  an  application  to 
enter  land  will  not  be  entertained  in  the 
absence  of  notice  to  an  adverse  claimant  of 
record 482 

A  copy  of  the  appeal  and  argument  there- 
on mailed  to  the  re^iHter  of  the  lociil  office 
is  not  notice  of  such  appeal  to  the  adverse 
party  if  not  served  on  him  by  said  officer..    95 

When  notice  of  a  decision  is  given  through 
the  mails  by  the  local  office  ten  days  addi- 
tional an;  allowed  within  which  to  fiie, 
without  ntgard  to  the  date  when  the  appel- 
lant actually  receives  said  notice 478 

The  provisions  of  Bule  79  of  Practice  can 
only  be  invoked  on  behalf  of  a  litigant  who 
has  hlmsel f  filed  a  motiou  for  review 294 

Costs. 

In  a  hearing  ordered  to  determine  whether 
a  contest  is  speculative,  as  charged  by  an 
intervening  entry  man,  each  party  must  pay 
his  own  costs  as  provided  in  Kule  55  of 
Practice 42fi 

Of  a  desert  land  contest,  under  act  of 
May  14, 1880,  must  be  paid  by  contestant...  883 
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Rule  2,  amended  July  14, 180S 45 

•  Should  not  be  ordered  on  a  protest  that 
involves  charges  already  under  investiga- 
tion by  the  government 442 

Notice. 

See  Jurisdietion. 

Ka'e  9,  amended,  July  14,1894 45 

Of  a  contest  by  registered  letter  is  not 
personal  service,  and  confers  no  jurisdic- 
tionon  the  local  ofDce 405 

A  slight  error  in  the  spelling  of  claimant's 
name,  occurring  in  the  service  of,  will  not 
defeat  said  service,  where  the  rule  of  idetn 
Bonant  is  applicable 220 

The  publication  of,  does  not  confer  Joris- 
diction,  if  the  order  therefor  was  issued 
without  due  showing  of  diligence  on  the 
part  of  the  contestant,  nor  can  such  notice 
be  made  good  by  a  subsequent  affidavit 
setting  forth  facts  sufficient  to  warrant 
publication 310 

A  case  should  be  remanded  for  a  further 
hearing  where  Judgment  by  default  is 
obtained  against  the  entryman,  and  it  is 
made  to  appear  that  the  notice  of  contest 
was  sensed  by  publication  and  was  not 
published  in  the  newspaper  nearest  the 
land,  and  that  a  meritorious  defense  exists.  123 

An  error  in  the  description  of  the  land, 
occurring  in  the  proof  of  posting,  is  not  ma- 
terial, where  it  is  apparent  that  the  posting 
was  duly  made  on  the  land  in  qjaestion ....  220 

Where  publication  of,  for  sixty  days  is 
required  there  must  be  publication  once  a 
week  for  ten  consecutive  weeks 105 

In  making  service  of,  by  publication  it  is 
not  material  who  deposits  the  registered 
letter  in  the  post-office,  so  that  in  fact  such 
letter  is  sent  as  required  by  Rule  14  of  Frao* 
tice 220 

Of  a  decision  to  an  attorney  of  record  is 
notice  to  the  party  he  represents ;  and  said 
party  will  not  be  heard  to  say  that  hia 
attorney  was  not  then  authorized  to  act  for 
him  in  such  matter 354 

A  party  is  not  entitled  to  be  heard  on  the 
ground  that  he  did  not  receive  notice  of 
adverse  action  on  his  application  to  enter, 
where  the  notice  of  such  action  was  sent  to 
the  poNt-office  address  furnished  by  him, 
snd  adverse  ri<;hts  have  intervened 195 

The  rule  that  requires  a  oopy  of  the 
decision  to  accompany  the,  is  not  applicable 
where  the  notice  is  sent  by  the  General 
Land  Office  to  attorneys  of  record  resident 
in  Washington 461 

In  writing  from  the  General  Land  Office 
to  the  resident  attorney  of  record  in  a  case 
that  "action  has  this  day  been  taken" 
therein,  is  sufficient  notice  of  an  adverse 
decision 461 


Behi^aring. 

An  affidavit  in  support  of  a  motion  for, 
on  the  ground  of  newly  discovered  evi- 
dence, must  show  tiiat  the  evidence  was 
unknown  to  the  party,  not  merely  to  his 
counsel;  and  the  affidavit  of  counsel  is 
insuffiejent  without  that  of  the  party SO 

It  must  be  shown,  in  support  of  a  motion 
for,  on  the  ground  of  newly  discovered  evi- 
dence, that  the  testimonj  could  not  have 
been  discovered  by  doe  diligence,  and  the 
fscts  relied  on  to  show  sneh  diligenee  most 
beset  forth  in  the  motion 513 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  wheie 
such  evidence  is  expected  flrom  a  witness 
who  was  called  and  examined  on  the  trial, 
it  being  the  doty  of  counsel  to  question  the 
witness,  when  upon  the  stand,  as  to  sll 
matters  pertinent  to  the  ease 543 

A  case  will  not  be  remanded  for  the  pnr- 
pose  of  inquiring  into  charges  of  abandoh 
ment  subsequent  to  a  final  decision  of  the 
Department,  though  such  eharges  may  fonn 
the  proper  basis  for  a  new  contest SM 

Re  VIEW. 

A  question  as  to  the  oorrectness  of  the 
record  oomcs  too  late,  when  raised  for  the 
first  time  on  motion  for 473 

A  decision  rendered  on  an  incomplete 
record  will  be  set  aside,  where,  on  applica- 
tion for  relief  under  amended  role  114,  it 
appears  that  such  action  is  required  by  the 
completed  record 584 

On  motion  for,  the  Department  may  recon- 
sider a  decision,  rendered  on  an  incomplete 
record,  where  Jurisdiction  of  the  land  yet 
remains  with  the  Department,  and  it  spears 
that  the  rights  of  others,  not  parties  to  said 
proceedings,  have  been  prejudiced  by  sub- 
sequent departmental  action  based  on  said 
decision 44< 

A  motion  for,  on  the  ground  that  the  evi- 
dence does  not  warrant  the  Judgment,  will 
not  be  granted,  where  the  decision  in  qnrs- 
tion  affirms  ooncurring  decisions  of  the  local 
and  General  Land  Office,  unless  it  is  made 
to  appear  that  manifest  injustice  has  been 
done IW 

While  the  su1]jeot-matter  of  a  ease  remains 
within  the  Jurisdiction  of  the  General  Land 
Office  the  Commissioner  has  authority  to 
revoke,  on  hia  own  motion,  and  for  due 
cause,  a  former  decision  therein,  and  render 
a  Judgment  in  accord  with  the  record 311 

A  motion  for  the  reconsideration  of  a 
decision  that  was  rendered  on  review  and 
reversed  a  former  decision,  must  be  treated 
as  a  petition  for  re-review,  and  should  not 
be  filed  in  the  General  Land  Office,  but 
should  be  addressed  to  the  Department —  )0I 

Motions  for  re-review  of  Secretary's  deci- 
sion must  be  filed  in  the  Secretar)'*s  office; 
circular  of  October  18, 1884 301 
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Pre-emption. 

See  Final  Proof. 

BJghtof,  exhausted  by  transmntatlon...  Ill 
A  homeeteader  who,  after  receiving  final 
certificate,  discovers  that  liis  dwelling  honse 
is  oatside  the  boandarios  of  his  homestead, 
and  thereupon  files  a  pre-emption  declar- 
atory statement  for  the  tract  on  which  his 
dwelling  house  is  situated  and  continues  to 
reside  thereon,  is  not  within  the  second 
inhibition  of  section  2260,  B.  S..! 166 

Price  of  l<aud. 

See  Detert  Land}  Public  Land. 

Private  Clnim. 

Though  the  act  of  March  2, 1889,  restoring 
to  the  public  domain  certain  lauds  leserved 
on  account  of,  covers  inits  descriptive  terms 
only  a  part  of  the  Conway  claim,  the  intent 
of  Congress  was  to  embrace  all  the  lands 
within  said  claim 1 

Quantity  must  control  in  the  survey  of  a 
.  grant  of  qoantitj^  even  though  all  the  monu- 
ments designating  the  boundaries  thereof 
are  not  found  in  such  survey 201 

A.  suit  to  set  aside  a  patent  for  a,  on  the 
groand  of  fraud  in  the  survey  will  not  be 
advised,  where  said  survey  was  regularly 
made,  duly  reported  and  approved,  and  held 
for  a  term  of  years  prior  to  the  issuance  of 
patent,  and  where  no  fraud  is  in  fact  shown 
in  connection  with  said  survey  and  Its  ap- 
proval   896 

A  statute  confirming  a,  "as roconuneiided 
for  confirmation"  by  the  surveyor-general 
passes  the  title  of  the  United  States  as  efl^ect- 
nally  aa  if  it  contained  in  terms  a  grant  d« 
novo 896 

The  owners  of  a  patented,  will  not  be  heard 
to  dispute  the  correctness  of  a  public  sur- 
vey, closing  the  lines  thereof  on  said  claim, 
where  such  survey  excludes  from  the  public 
domain  the  full  amount  of  land  covered  by 
the  patent 417 

Protest* 

Should  not  be  entertained  on  a  charge  that 
ia  at  such  time  the  subject  of  investigation 
by  the  government 442 

Protestant. 

See  Oontettant. 

Public  Land. 

The  limitation  of  acreage  subject  to  entry 
under  the  act  of  August  30, 1890,  does  not  in- 
clude timber  and  stone  lands 299 

Lands  falling  within  the  indemnity  limits 
of  a  railroad  grant  are  not  by  such  fact  in- 
creased in  price 381 

Railroad  Grant. 

See  Jiailroad  Lands. 

Generally. 

Selections  under;  circular  instructions  of 
July  9, 1894,  announcing  manner  of  proceed- 
ing to  determine  mineral  or  agricultural 
character  of  lauds 21,105 


^age. 

A  patent  under  a,  "excepting  and  exclud- 
ing all  mineral  lands  should  any  such  be 
found  to  exist,*'  does  not  reserve  to  the  De- 
partment the  power  and  authority  to  subse- 
quently inquire  into  the  character  of  the 
lands 410 

The  authority  conferred  ui>on  the  gover- 
nor of  a  State  to  certify  to  the  completion 
of  the  constructed  sections  of  the  road  does 
not  empower  such  officer  to  fix  the  terminals 
of  the  grant  during  the  construction  of  the 
road,  or  on  its  completion.  The  authority 
to  fix  the  lateral  and  terminal  limits  of  a 
railroad  grant  rests  entirely  with  the  Land 
Department 148 

In  fixing  the  terminal  limits  of  a  con- 
structed road  the  line  of  such  road,  with  its 
sinuosities,  is  measured  backward  from  the 
end  for  the  distance  of  the  statutory  sec- 
tion, and  from  that  point  the  general  course 
of  the  rood  to  ite  end  is  taken,  and  the  ter- 
minal line  drawn  at  right  angles  or  perpen- 
dicular thereto llg 

The  provisions  of  the  act  of  1871  author- 
izing the  Houghton  and  Ontonagon  Com- 
pany to  make  a  new  location  of  the  uncun- 
structed  portion  of  its  road,  on  condition 
that  the  company  should  be  entitled  to  re- 
ceive "only  its  complement  of  lands  for 
each  mile  of  road  constructed  and  com- 
pleted ....  within  the  limite  hereto- 
fore assigned  to  said  line  of  road,"  do  not 
require  the  Lnnd  Department  to  disregard 
the  constructed  road  as  the  measure  of  the 
grant,  and  fix  the  terminal  limit  of  the 
grant  on  the  basis  of  the  old  location 148 

The  proviso  to  the  act  of  March  3, 1875, 
which  authorized  the  Wisconsin  Central  to 
straighten  its  road  between  Portage  City 
and  Stevens  Point,  treats  the  grant  as  an 
entirety,  and  provides  that  no  land  shall 
pass  to  the  company,  under  its  grant,  south 
of  Stevens  Point  which  may  be  outside  of 
the  ten-mile  limits  measured  from  the  modi- 
fied line;  and  to  determine  what  lands 
should  be  thus  excluded  can  only  be  ascer- 
tained by  continuing  the  terminal  hereto- 
fore established  at  Stevens  Point  until  it 
meets  the  twenty-mile  limits  of  the  grant  as 
originally  established 254 

Under  the  grant  to  the  State  of  Hissis- 
sippl,  the  right  to  sell  the  lands  along  forty 
miles  of  the  located  line  was  conferred  on 
completion  of  the  first  twenty  miles  of  the 
road ;  and,  under  the  laws  of  said  State,  a 
mortgage  placed  on  said  lands  would  oper- 
ate as  a  sale  thereof,  in  case  of  default  on 
the  part  of  the  mortgagee,  and  take  the 
lands  so  sold  out  of  the  operation  of  the 
forfeiture  act  of  September  20, 1890 534 

The  forfeiture  act  of  March  2, 1889,  oper- 
ated to  restore  to  the  public  domain  the 
lauds  forfeited  thereby  free  from  the  efiects 
of  the  original  grant  and  the  certification 
thereunder 307 
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The  act  of  Angast  5, 1892,  does  not  pro- 
vide for  relinquishment  knd  selection  in 
case  of  an  entry  under  which  the  claim  was 
not  initiated  prior  to  January  1, 1891 531 

Lands  Excrptkd. 

The  ruling  of  the  Supreme  Court  in  the 
case  of  Bardon  v.  Northern  Pacific  R.  R.  Co., 
88  to  the  effect  of  a  claim  at  the  date  of  the 
grant  to  that  company,  is  equally  applicable 
to  the  Hastings  and  Dakota  grant 20, 215 

Land  embraced  within  a  homestead  entry 
at  the  date  of  the  grant  to  this  company 
(Hastings  Sc  Dakota)  is  excepted  therefh>m, 
though  said  entry  is  canceled  prior  to  defi- 
nite location 20 

Land  embraced  within  the  claim  of  a  qual- 
ified settler,  at  the  date  a  grant  becomes 
effective,  is  excepted  by  such  claim  Irom  the 
operation  of  the  grant 270 

A.  settlement  claim,  that  will  defeat  the 
operation  of  a,  must  be  of  a  ohai-acter 
capable  of  being  asserted  by  the  party  in 
possession  under  the  settlement  laws 609 

The  residence  upon,  occupancy  and  cultl- 
ration  of  a  tract  at  the  date  of  a  railroad 
grant,  by  a  qualified  pre-emptor,  will  except 
the  land  covered  thereby  ftom  the  operation 
of  said  grant 225 

Land  embraced  within  the  occupancy  of  a 
qualified  pre-eniptor  at  the  date  of  definite 
location  is  excepted  from  the  operation  of 
the  grant,  whether  the  settler  then  sought 
to  secure  title  from  the  company  or  the  gov- 
ernment   184 

Occupancy  and  cultivation  of  a  tract  at 
definite  location  by  one  who  subsequently 
makes  timbor-cnltni-e  entry  thereof,  do  not 
except  said  tract  if  the  cntryman  was  not 
qualifled  to  take  the  land  under  the  settle- 
ment laws  when  the  grant  attached 28 

Possession  and  occupancy  of  a  tract,  at 
date  of  definite  location,  with  intent  to  sub- 
sequently enter  the  land  under  the  timber- 
culture  law,  do  not  serve  to  except  it  from 
the  operation  of  the  grant 452 

The  possession  and  occupancy  ef  a  tract 
by  a  qualifled  settler,  at  definite  location  of 
a  railroad  grant,  serve  to  except  the  land 
covered  thereby  from  the  operation  of  the 
grant,  even  though  the  settler  at  such  time 
supposed  the  laod  belonge<l  to  the  railroad 
company 229 

The  expiration  of  a  pre-emption  filing 
without  final  proof  and  payment  will  not 
alone  be  aocepto<l  as  proof  of  abandonment 
of  the  setllemout  claim  at  such  time,  so  as 
to  relieve  a  railroad  grant  therefrom 225 

A  homestead  entiy,  improperly  allowed 
of  lands  withdrawn  for  the  benefit  of  a  rail- 
road grant,  confers  no  right  as  against  the 
grant ;  nor  docs  the  successful  contestant  of 
such  entry  secure  any  right  against  said 
grant 11 
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The  Inadvertent  notation  of  a  sertp 
tion  will  not  except  the  land  oomred  thereby 
from  the  operation  ci  a  railroad  grant  that 
takes  effect  prior  to  the  discovery  of  the 


error. 
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At  the  date  of  the  grant  to  the  Korthcn 
Pacific  Company  the  lands  in  the  Bitter  Boot 
Valley  "above  the  Loo-lo  fork"  wcte  ia- 
olnded  in  the  Indian  reservation  evealed  by 
the  treaty  of  Aprfl  18.  1856,  and  therdtee 
excepted  from  the  operation  of  said  grant..  833 

Though  the  mineral  oharaoter  of  a  trwt 
is  admitted  by  the  railroad  oompany,  ia  a 
Judicial  proceeding  instltated  for  the  pos- 
session thereof  by  the  company,  yet  the 
Department,  in  the  adminiatratkm  of  the 
law,  is  required  to  determine  the  actasl 
character  of  the  land  in  qaeston 188 

Ijonds  otherwise  of  the  chnraotor  to  pats 
under  the  railroad  grant  made  by  the  act  of 
May  17, 1856,  are  not  excepted  therefron  by 
the  fact  that  they  are  ahown  to  contaia 

phosphate  deposits ilir 

iNDKMNir?. 

The  provision  in  the  oironlar  of  August 
4, 1885,  directing  that  where  seleetions  had 
been  theretofore  made,  without  apooification 
of  losses,  the  company  should  be  required 
to  designate  the  deficiencies  before  f^irther 
selections  are  allowed,  is  not  applicable 
where  the  grant  is  deficient  in  quantity, 
and  the  danger  of  duplication  of  losses  doee 
not  exist It 

A  selection,  of  land  excepted  tnm  with- 
drawal, is  no  bar  to  subsequent  appropria- 
tion of  the  land  under  the  homeetead  law, 
where  such  selection  is  not  accompanied  by 
a  designation  of  loss 48 

The  substitution  of  an  amended  list  of 
selections  on  a  specificjition  of  looaes  dillbr- 
ent  fnm.  that  asdigned  at  first,  most  be 
treated  as  an  abandonment  of  the  first 231 

A  selection  of  land  protected  by  statutory 
withdrawal  will  not  defeat  the  perfbctionof 
a  subsequent  pre-emption  claim,  where  said 
withdrawal  is  afterwards  revoked  and  the 
company  fails,  after  due  opportunity  gives, 
to  specify  a  loss  as  a  basis  for  its  selection..  tO 

Failure  to  designate  a  loss  in  support  of  s 
selection,  in  limits  common  to  two  grants, 
can  not  be  t«ken  advantage  of  by  the  com- 
pany claiming  under  the  conflicting  grant, 
where  all  the  lands  in  said  limits  ore 
required  to  make  up  the  deficiency  existing 
in  the  grant  under  which  said  selectioD  is 
made SK 

The  settlement  claim  of  a  qualified  pre- 
emptor  excludes  the  landa  covered  thereby 
from  selection,  if  said  lands  are  not  pro- 
tected by  a  prior  authorized  withdrawal. ..  Stf 

A  settlement  claim  will  not  defbat  a  eelee- 
tion  of  th%  land,  where  at  such  time  the  set- 
tler was  asserting  a  similar  claim,  under 
another  law  and  for  a  different  tract,  whicb 
he  subsequently  perfected. ••.. U^ 
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Page. 
Where  a  railroad  company  makea  aelec- 
tion  in  lieu  of  land  apparmUy  ezeepted  from 
tbe  grant,  and,  in  oonseqnence  of  such 
action,  the  basla  of  aaid  aelootion  is  snbae* 
qnently  entered  nnder  the  homestead  law, 
the  company  is  eatopped  from  claiming  the 
land  so  entered,  even  though  it  was  not  in 
fact  excepted  fh>m  the  grant 227 

A  selection  within  the  second  indent oity 
belt  is  not  permissible  where  the  1o»b  does 
not  occur  subsequent  to  the  act  of  July  2, 
18G4,  and  where  it  can  be  satisfied  within 
the  first  indemnity  belt.  (Kor.Pao.) 233 

By  the  terms  of  section  6,  of  the  forfeit- 
ure act  of  September  29, 1890,  lands  within 
the  forfeited  limits  of  the  Xorthem  Pacific 
main  line,  not  subject  to  selection  on  behalf 
of  the  branch  line  prior  to  said  act,  are  there- 
after not  open  to  such  appropriation 281 

Where  the  company  waives  the  privilege 
oonfenvid  by  the  order  of  May  28, 1888,  dis- 
pensing with  the  specification  of  losses  for 
whfuh  Indemnity  is  songht.,  an4  designates 
a  basis  that  proves  to  be  invalid,  it  is  not 
entitled  to  plead  the  protection  of  said 
order.  (Nor.  Pao.) 233 

Withdrawal. 

The  provisions  of  section  6  of  the  act  of 
July  2, 1864,  providing  for  a  statutory  with- 
drawal on  the  filing  of  a  map  of  general 
route,  and  extending  the  pre-emption  and 
homestead  laws  to  all  other  lands  on  the 
line  of  said  road  when  surveyed,  excepting 
these  granted,  constitutes  a  prohibition 
against  the  making  of  any  other  with- 
drawal; and  an  indemnity  withdrawal  made 
by  direction  of  the  Commissioner  of  the 
Genera]  Land  OflBce,  In  violation  of  such  pro- 
hibition, is  without  effect  as  against  the 
acquisition  of  settlement  rights 87 

Under  the  terras  of  the  grant  to  the  Cen- 
tral Pacific  the  withdrawal  made  upon  the 
map  of  general  route  precludes  the  subse- 
quent acquisition  of  settlement  rights 
adverse  to  the  company;  and  a  settlement 
so  made,  even  though  it  existed  at  definite 
location,  would  not  serve  to  except  the  land 
settled  upon  from  the  operation  of  the 
grant 100 

An  indemnity  withdrawal  for  the  benefit 
of  the  Xoi-them  Pacific  grant  is  in  violation 
of  the  terms  of  said  grant,  and  is  ineffective 
as  against  an  anthorized  withdrawal,  oov^- 
ing  the  same  lands,  on  belialf  of  another 
grant 275 

An  unexpired  pre  emption  filing  existing 
at  the  date  of  withdrawal  on  general  rente 
excepts  the  land  covered  thereby  from  the 
operation  of  said  withdrawal 184 

No  rights,  either  legal  or  eqnitoble,  are 
acquired  by  settlement  on  lands  included 
within  an  authoriaed  indemnity  with- 
drawal  276 


Page. 


Act  of  June  22, 1874. 

See  Waaim-Boad  QrmuL 

The  company  may  relinquish,  with  right 
to  make  lien  selection,  in  a  case  where,  by 
its  own  action,  it  is  estopped  from  claiming 
the  tract  in  question  as  against  an  entry- 
man 
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The  word  "mineral '*  as  employed  in  the 
aot  of  June  22, 1874,  can  not  be  construed  to 
mean  phosphate  deposits,  hence  lands  con- 
taining such  deposits  are  not  excluded  from 
selection  under  said  aot 414 

Railroad  Lands. 

See  ItaUroad  Grant. 

Order  of  July  18,  1894,  restoring  lands 
within  the  conflicting  limits  of  the  Southern 
Pacific  and  Atlantic  Pacific 45 

Act  of  March  3,  1887. 

Lands  falling  outside  the  limits  of  a  grant 
on  the  establishment  of  the  end  lines  of  the 
road,  but  certified  to  the  use  thereof,  and 
sold  by  the  company  to  purchasers  in  good 
faith,  are  of  the  claps  of  lands  the  purchase 
of  which  is  confirmed  by  section  4 148 

A  corporation,  organized  and  existing  nn- 
der the  laws  of  a  State,  is  in  contomplation  of 
law  a  citizen  of  the  United  States,  and  as 
such  entitled  to  Invoke  the  confirmatory 
provisions  of  section  4 148 

A  corporation  organized  nnder  the  laws 
of  a  State  or  of  the  United  States,  that  has 
purchased  in  good  faith  lands  sold  as  part 
of  H  railroad  grant,  is  entitled  as  a  "citizen  " 
to  perfect  its  title  to  said  land  under  section 
6.    (See  19  L.  D.,  140) 141 

A  contract  of  sale  by  a  railroad  company 
conveying  the  right  to  cat  and  remove, 
within  a  specified  time,  the  pine  timber 
standing  and  being  on  certain  land,  is  a  sale 
of  an  interest  in  the  land,  and  entitles  the 
purchaser  thereunder  to  purchase  said  land 
of  the  government  under  section  6 141 

Lands  lying  within  railroad  indemnity 
limits,  not  required  in  the  final  adjustment 
of  the  grant,  nor  selected  on  behalf  of  the 
same,  but  sold  as  a  part  of  said  grant  to  pur- 
chasers in  good  faith,  are  of  tYe  character 
subject  to  purchase  under  section  5 136 

The  right  of  purchase  under  section  5  is 
not  defeated  by  an  adverse  application  to 
enter  made  after  the  passage  of  said  act, 
nor  by  an  appliootlon  to  enter  pending  at  the 
passage  of  said  act  nnder  which  no  settle- 
ment right  is  alleged 272 

The  exceptions  to  the  right  of  purchase 
conferred  by  section  5,  as  found  in  the  first 
proviso  thereto,  are  in  favor  of  occupants, 
and  in  the  second  proviso  in  favor  of  per- 
sons who  had  made  settlement 524 

The  last  proviso  to  section  5  only  applies 
to  settlers  whose  rights  were  acquired  afler 
December  1, 1882,  and  prior  to  the  passage  of 
saldact 9 
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The  right  of  purchase  under  eeotion  5  can 
not  be  exercised  by  one  who  has  rescinded 
and  surrendered  his  contract  of  purchase 
made  with  the  railroad  company 608 

That  a  deed  of  the  laud  purchased  fh>m  a 
railroad  company  is  not  delivered  until  after 
tbe  passage  of  said  act,  does  not  defeat  the 
right  of  such  purchaser,  or  his  assignee,  to 
perfect  title  under  section  5  thereof,  if 
the  sale  by  the  company  was  iu  fact  made 
prior  to  the  passage  of  said  act 9 

Section  5  of  said  act  is  not  repealed  by  the 
act  of  March  2.  1889.    (25  Stat.,  851. ) 9 

Act  of  March  2,  1889. 

The  act  of  March  2, 1889,  confers  a  supe- 
rior right  of  conllrmation  upon  pre-emp- 
tion and  homestead  claims  that  fall  within 
the  letter  of  its  terms,  irrespective  of 
notice,  or  any  other  fact  or  consideration 
whatever,  save  that  the  claim  must  be  a 
bona  fide  one,  it  must  subsist  on  the  first  day 
of  May,  1888.  and  it  must  arise  out  of,  or  be 
asserted  by  actual  occupation  of  the  land 
under  color  of  the  laws  of  the  United 
States  110 

The  lands  declared  forfeited  by  the  act 
of  March  2, 1889,  and  restored  thereby  to  the 
public  domain,  became  subject  to  entry 
immediately  upon  the  passage  of  said  act..  170 

Act  of  September  29,  1890. 

The  preferred  right  to  make  a  homestead 
entry  under  section  2  is  dependent  upon 
actual  settlement  in  good  faith  existing  at 
the  date  of  the  passage  of  said  act 217 

The  preferred  right  of  entry  accorded  by 
section  2  to  actual  settlers  in  good  faith  on 
railroad  lands  forfeited  by  said  act,  defeats 
the  right  of  a  svibsequent  settler  to  pur- 
chase said  lands  under  section  3  of  said  act.  571 

Section  2  should  not  be  construed  as  lim- 
iting the  disposition  of  the  forfeited  lands 
to  the  homestead  law  alone,  and  conse- 
quently prohibiting  a  timber  culture  entry 
of  said  lands.  Departmental  circular  of 
December  24,  1890,  should  be  modified  in 
accordance  with  this  view 675 

A  homestead  entry  made  under  section  2 
can  not  be  commuted  until  after  a  period  of 
fourteen  months  residence  and  cultivation 
from  the  date  of  entry,  if  such  entry  is  made 
subsequently  to  the  passage  of  the  act  of 
March  3,  1801,  amending  section  2301 R.  S. .  114 

Persons  who  at  the  date  of  the  passage  of 
said  act  were  not  in  posse>»sion  of  lands 
opened  to  entry  thereby,  or  had  not  settled 
thereon,  secured  no  rights  under  section  3. .  217 

The  right  of  purchase  under  section  3, 
accorded  to  persons  in  "possession,"  is  lim- 
ited to  those  holding  under  deed,  written 
contract  with,  or  license  from  the  railroad 
company 486 
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The  right  of  purchase  conferred  by  sec- 
tion 3  upon  persons  who  have  settled  on  said 
lands  with  intent  to  secure  title  through  the 
company,  can  not  be  exercised  by  one  who, 
prior  to  the  passage  of  said  act,  had  not 
established  his  residence  on  the  land 486 

Joint  possession  of  railroad  laud  included 
within  a  common  inclosure  does  not  confer 
a  right  of  purchase  under  section  3  if  such 
iwssession  is  without  license  from  the  rail- 
road company 542 

The  provisions  of  said  forfeiture  act  do 
not  authorize  an  executor  to  exercise  the 
right  of  purchase 42 

A  devisee  is  not  entitled  to  purchase  under 
section  3,  if  he  is  in  possession,  under  a 
purchase  in  his  own  right,  of  the  full 
amount  of  lands  allowed  to  any  one  person 
under  said  act 42 

The  right  to  purchase  under  section  3,  by 
persons  holding  under  license  Arom  a  rail- 
road company,  is  inheritable,  and  may  be 
exercised  by  an  administrator  for  the  benefit 
of  the  estate,  where,  under  the  local  law,  be 
is  given  the  control  of  the  real  and  personal 
property  of  the  deceased 449 

Record. 

Question  as'  to  correctness  of,  is  too  late 
when  raised  for  the  flrat  time  on  review  ...  473 

Rehearing^. 

See  Practice. 

Reinstaleinent. 

See  Entry. 

Relinquish  meiit* 

An  entry  must  be  reinstated  where  the 

cancellation  thereof  is  doe  to  a,  procured 

f^om  the  entryman  whUe  in  a  condition  of 

insanity • 

If  filed  as  the  result  of  a  content  the  con- 
testant should  have  the  benefit  tiiereof.  even 

though  the  contest  affidavit  is  technically 

insuflicidnt  to  warrant  a  hearing 6 

An  intervening  entry  will  not  defeat  the 
right  of  a  contestant  to  be  heard  on  a  change 
of  abandonment 1<9 

The  purchase  of  an  outstanding,  and 
filing  thereof,  by  the  contestant,  during  the 
pendency  of  the  hearing,  does  not  necessar- 
ily affect  the  good  faith  of  his  contest ^ 

There  is  no  authority  under  the  law  Ibr 
the  wife  of  the  entryman  to  file  a,  binding 
her  husband,  where  it  does  not  appear  that 
the  same  is  done  with  his  consent ^^^ 

Repayment. 

Of  fees  and  commissions  may  be  allowed 
where  the  entryman,  to  avoid  conflict  re- 
sulting from  an  error  in  the  local  office,  in 
good  faith  relinquishes  his  entry  and  takes 
another  tract 245 

The  First  Comptroller  of  the  Treasury 
may  refuse  to  pass  an  account  for,  if  be  is  of 
the  opinion  that  the  proof  required  by  law 
has  not  been  made,  though  the  proof  sub- 
mitted may  be  deemed  sufficient  by  tlie  De- 
partment  ^ 
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Proof  of  loyalty  required  in  daima  for, 
ariaiog  prior  to  April  13, 1861 

Of  an  alleged  doable  minimum  excesa  can 
not  be  allowed  where  the  land  was  properly 
held  at  that  price  at  the  date  of  its  sale 468 

Of  the  first  installmeDt  paid  on  a  desert 
Innd  entry,  on  the  ground  that  the  entry- 
roan  is  unable  to  secure  a  water  supply, 
'wiH  not  be  allowed,  where  the  applicant 
makes  entry  prior  to  having  secured  a 
water  right 506 

Of  the  one  dollar  deposited  by  a  contest 
ant  for  notice  of  cancellation  will  not  be 
erranted  on  the  ground  that  the  fee  was  un- 
earned where  the  recoil  shows  that  the 
contestant  made  entry  of  the  land,  and 
hence  must  have  received  notice  of  cancel- 
lation from  the  local  office 617 

There  is  no  authority  for,  of  double 
minimum  excess,  en'oneously  charged  for 
omd  settled  upon  by  the  entryman  prior  to 
withdrawal  under  a  railroad  grant 580 

ReservaUon. 

See  Private  Claim. 

Circular  regulations  with  respect  to  aban- 
doned military,  under  the  act  of  Aagu8t23, 
1894 392 

The  act  of  July  5, 1884,  providing  for  the 
disposition  or  abandoned  military,  is  limited 
in  its  application  to  reservations  that  were 
in  existence  at  the  date  of  its  passage,  or 
that  should  be  thereafter  created 48, 76 

The  di'spositiun  of  a  military,  in  Florida, 
abandoned  and  restored  to  the  public  do- 
main prior  to  the  passage  of  the  act  of  July 
5, 1864,  is  governed  by  the  provisions  of  the 
act  of  August  18, 1856,  and  under  said  act 
the  Commissioner  was  authorised  to  dispose 
of  such  lands  either  at  public  sale  or  under 
the  hom  estead  and  pre-empt  ion  laws 48 

The  right  to  make  a  homestead  entry 
within  an  abandoned  military,  accorded  to 
actual  settlers  by  the  act  of  July  6, 1884, 
can  not  be  exercised  in  the  absence  of  resi- 
dence established  prior  to  said  act  and  main- 
tained to  the  date  of  the  application  lo  make 
entry 205 

An  abandoned  military,  in  the  State  of 
Florida,  placed  under  the  control  of  the  Sec- 
retary of  the  Interior  prior  to  the  act  of 
July  5, 1884,  should  be  disposed  of  under  the 
act  of  August  18, 1856,  unaffected  by  the  act 
of  Auipist23,  1894 477 

Where  a  military  post  or  cantoiunent  is 
established,  by  order  of  the  Secretary  of 
War,  upon  the  public  domain,  whether  for 
temporary  or  permanent  occui>ation  by  the 
military,  the  lands  included  therein  are  not 
sul^ect  to  entry  until  properly  restored  to 
the  public  domain 48 
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A  settlement  on  lands  in  Florida  in  vio- 
lation of  the  provisions  of  the  act  of  March 
3,  18J7,  prohibiting  such  appropriation  of 
said  lands,  confers  no  right;  and  where  the 
lands  embraced  in  such  settlement  are  ap* 
propriated  by  military  authority  for  pur- 
poses of  a  cantonment,  and  the  settler ^ected 
therefrom  prior  to  the  enactment  of  April 
22,  1826,  granting  pre«emption  rights  to 
settlers  in  Florida,  the  provisions  of  said 
act  are  not  applicable 48 

The  change  of  the  boundaries  of  the  Fond 
du  Lao  Indian,  by.  executive  order,  to  cor- 
rect an  error  of  description  therein,  did  not 
affoot  tlie  validity  of  said  reservation  as 
finally  established,  although  originally  cre- 
ated under  an  act  that  described  the  bound' 
aries  thereof 320 

An  Exectftive  order,  reserving  land  for 
light-house  purposes,  will  not  take  effect 
upon  land  embraced  within  a  donation  claim 
under  which  due  compliance  with  the  law 
has  been  shown  prior  to  the  issuance  of  said 
onler 470 

An  order  of  the  President  withdrawing 
lands  for  the  purposes  of  a  forest  reser\'ation' 
is  effective  upon  lands  formerly  embraced 
within  the  Ute  Reservation  but  restored  to 
tiie  public  domain  by  act  of  Congress  June 
15,1880 383 

An  order  doclaring,  for  forest  purposes, 
cuts  off  the  exerc  ise  of  the  preferred  right 
'of  a  successful  contestant 489 

For  Indian  purposes  created  by  treaty  of 
April  18, 1855,  was  of  lands  in  "the  Bitter 
Hoot  Valley  above  the  LoLo  Fork" 532 

Reservoir. 

See  Eight  of  Way. 

Reservoir  Lands* 

See  Settlement. 

Residence. 

On  land  while  it  is  covered  by  the  encry 
of  another  does  notsucure  any  right  against 
a  contestant  who  institutes  proceedings  to 
secure  the  cancellation  of  said  en  try 175 

The  forcible  ejection  of  one  who  is  law- 
fully residing  on  a  tract  of  land  will  not 
operate  to  defeat  his  right  as  a  settler 
thereon  during  the  period  of  enforced 
absence 178 

The  defense  of  '^necessarj^  absences**  can 
not  be  considered  until  the  fact  of  residence 
at  some  time  has  been  established 210 

A  homesteader  who  claims  priority  of 
right,  by  virtue  of  an  alleged  settlement, 
must  comply  with  the  settlement  laws,  and 
can  not  defer  the  establishment  and  main- 
tenance of,  until  the  allowance  of  his  appli- 
cation to  enter 547 
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Res  Judicata. 

A  final  determination  as  to  the  validity  of 
a  claim,  in  proceedings  involving  snch  isaue, 
may  be  properly  adopted  in  a  subsequent 
case  where  the  same  party  sets  ap  the  aame 
claim 76 

The  fact  that  the  validity  of  an  entry  is, 
so  far  as  the  General  Land  Office  is  con- 
cerned, will  not  preclude  the  consideration 
of  such  question  by  the  Secretary  of  the 
Interior 288 

A  question  heard  and  finally  determined 
by  departmental  decision  is,  and  will  not 
be  again  considered  on  behalf  of  the  same 
parties  in  a  subsequent  case  Involving  the 
same  land 517 

Review. 

See  Praetiee. 

Revised  Statutes. 

See  Table  of,  cited  and  eonttrued,  page  xxi. 

Right  of  l¥ay. 

See  Indian  Land*. 

Canai^,  Reservoirs,  etc. 

The  certificates  of  the  president  and  chief 
eugincer  of  an  irrigation  company,  attached 
to  maps,  should  designate  the  termini  of  a 
pipe  line  along  which  the  right  of  way  is 
claimed  over  the  public  land 23 

In  acting  upon  an  application  for  the  ap- 
proval of  a  reservoir  site,  the  General  Land 
Oflice  may  properly  insist  on  compliance 
with  the  circular  requirement  that  monu> 
monts  shall  be  placed  as  reference  points 
for  public  survey  corners  that] will  be  de- 
stroyed in  the  construction  of  the  reservoir, 
oven  though  such  requirement  may  have 
not  been  in  force  when  the  maps  were  filed . .  256 

Protests  against  the  allowance  of  appli- 
cations for,  should  not  be  acted  upon  inde^ 
pendcntly  of  the  merits  of  the  application . .  304 

Entrymen  who  allege  ixgury  to  their  prem- 
ises by  reason  of  the  subsequent  allowance 
of  right  of  way  privileges,  and  action  there- 
under, must  seek  redress  in. the  courts 304 

Railroad. 

A  statutory  grant  of  a  railroad,  is  a  grant 
of  an  easement,  and  the  lands  over  which 
the  right  of  w&y  is  located  may  be  disposed 
of  by  patent  toothers,  subject  to  whatever 
right  the  company  may  have  in  the  same  . .  386 

The  failure  of  the  Chicago,  Milwaukee 
and  St.  Paul  Company  to  complete  the  road 
within  the  time  prescribed  in  the  act  of 
March  2, 1889,  worked  a  forfeiture  of  all  the 
lands  reserved  to  the  railroad  comimny  by 
section  16  of  said  act  fur  right  of  way  and 
station  purposes,  dependent  onlj'  njion  the 
pro<-laniation  of  the  President  declaring  the 
fact  of  said  forfeiture 429 

Proclamation  of  the  President,  declaring 
the  forfeiture  of  the,  and  station  grounds, 
grantt'd  to  the  Chicago,  Milwaukee  and  St. 
Paul  Ky.  Co.  by  the  act  of  March  2, 1880  . .  431 
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Judicial  proceedings  ahoold  be  inttitated 
by  the  government  to  secore  the  forfeiture 
of  a,  where  the  grantee  fails  to  conatmct 
any  portion  of  its  road,  and  such  action  ii 
necessary  for  the  protection  of  aconatmcted 
road  whose  right  of  way,  as  approved  by 
the  Department,  is,  in  part,  identical  with 
that  located  by  the  former  company S88 

School  Land. 

In  States  where  two  sections  of  land  to 
ea'ih  township  are  granted  for  school  pur- 
poses, twice  the  amount  specified  in  section 
2276  R.  S.  will  be  allowed  for  deficiencioBin 
fractional  townships 206 

Indemnity  aelectious  may  be  properly  al- 
lowed in  lieu  of  unsurveyed  sections  in 
place  that  fall  within  a  forest  reservation. 
(CaL) 244 

A  selection,  made  and  approved  prior  tD 
tlie  act  of  March  1,  1877,  in  lieu  of  lands 
embraced  within  an  Indian  rcaervation,bat 
which  in  fact  at  date  of  selection  and  ap- 
proval had  been  restored  to  the  pablio  do- 
main, and  were  afterwards  by  the  poblie 
survey  shown  in  place,  is  within  the  con* 
flrmatory  provisions  of  section  2  of  said  act 
(Cal.) 4a 

Sections  2275  and  2276  of  the  Berised 
Statutes,  as  amended  by  the  act  of  Febm- 
ary  28,  1891,  do  not  authorize  school  indem- 
nity selections  in  lien  of  surveyed  school 
sections  that  are  subsequently  included 
within  the  boundaries  of  a  forest  reeerva- 
tion.    (Cal.) « 

Swamp  land  within  a  school  section  does 
not  afibrd  a  basis  for  indemnity  sdeetion. 
(Cal.) Xd 

Scrip. 

The  right  to  select  eighty  acres  of  land 
acc-orded  to  the  mixed  bloods  of  the  Chlp- 
pewas  of  Lake  Superior  by  the  seventh 
clause  of  article  2,  of  ;he  treaty  of  Septem- 
ber 30, 1854,  is  not  dependent  upon  actual 
residence,  at  the  date  of  said  treaty,  among 
or  contiguous  to  said  Chippewas;  nor  do 
the  provisions  of  said  treaty  prohibit  tbe 
SiUe,  prior  to  pat<'nt,  of  lantl  locat«>d  by 
power  of  attorney  under  such  right  of  selec- 
tion      14 

A  special  swamp  indemnity  certificate 
(Palatka  scrip),  locatable  upon  **  vacant  and 
unappropriated  public  lands,"  may  be  lo- 
cated upon  lands  of  snch  character  lying 
within  the  corporate  limits  of  a  city,  if  in 
fact  snch  land  is  not  claimed  liy  said  city, 
and  con  not  be  under  the  public  land  laws.    77 

A  location  of  Valentine,  is  not  rendered 
invalid  by  the  fact  that  the  name  of  the  as- 
signee is  inadvertently  omitted  from  the 
written  assignment  of  said  scrip,  where  it 
is  apparent  from  the  record  that  the  locator 
is  in  fact  the  lawful  possessor  of  said  scrip, 
with  full  authority  to  locate  the  same  in  his 
own  name 547 
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Selection. 

See  Railroad  Qrani,  School  Land,  State* 
and  TerrUoriei. 

Settlement. 

See  ItolaUd  Tract. 

Priority  of,  ou  land  withdrawn  fVom,  may 
be  considered  a8  between  claiiuantB  after 
restoration  of  the  land 1 

In  the  adjustment  of  conflicting  claims 
asserted  for  lands  restored  to  the  public 
domain  by  the  act  of  March  2,  1880  (Lonis- 
iaoa  lands),  the  settler  flrst  in  time  must  bo 
recopiized  as  having  the  superior  right  ...      1 

Kigbtfl  acquired  on  lands  prior  to  au  order 
withdrawing  the  same  from  entry  are  held 
in  abeyance  during  the  existence  of  such 
order,  but  Aiay  bo  exercised  when  it  is  va- 
cated     48 

On  land  covered  by  the  entry  of  another, 
confers  no  right  as  against  the  ontryman..  467 

A  settler  who  seeks  to  acquire  title  to 
land  lying  in  different  sections  by  virtue  uf, 
must  show  acts  of,  extending  to  the  tracts 
in  each  section 48 

A  settler  may  purchase  and  use  the  im- 
provements uf  a  prior  occupant  of  the  land, 
but  acquires  no  rights  as  a  settler  except 
bv  his  own  aotJ»  of 91 

The  purchase  of  the  possessory  right  of 
a  settler  due.^  not  make  his  date  of  settle- 
ment available  to  the  purchaser  as  against 
adverse  claimants 237 

Acts  of,  upon  unsurveyed  land  must  be 
of  such  a  character,  and  so  op<*n  and  uoto- 
rioas,  that  the  public  generally  may  have 
notice  of  the  settler's  claim 01 

Acts  of,  can  not  be  done  by  an  agent  or 
employee,  but  must  be  perforine<l  by  the 
individual  himself 91 

Digging  a  small  hole  in  the  ground  is  not 
such  an  act  of,  as  will  confer  priority  of  right 
as  against  one  who,  without  knowledge  of 
such  act,  subsequently  makes  settlement  ou 
tho  land  in  goo<l  faith 122 

The  disqualifications  imposed  upon  set- 
tlers within  tho  limits  of  the  reservoir  lands 
opened  to  entry  and  settement  by  the  act  of 
Juno  20,  1800,  who  enter  and  occupy  said 
lands  within  the  prohibited  period,  extend 
to  one  who  during  said  period  exercises 
rights  of  ownership  and  possession  over  a 
dwelling  house  previously  erected  on  said 
land,  ami  visits  tho  same  during  said  period .  191 

On  lands  within  an  authorizeil  withdrawal, 
confers  no  right,  either  legal  or  equitable  . .  2T5 

The  failure  of  a  settler  to  assert  his  right 
within  the  statutory  perio<l,  and  consequent 
loss  of  priority  as  against  an  intervening 
entry,  does  not  preclude  the  assertion  of  his 
right  as  against  a  subsequent  entryman, 
where  said  settler  remains  on  tho  land  and 
the  intervening  entry  is  canceled 421 
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The  validity  of,  as  affected  by  its  having 
been  made  within  the  inclosure  of  another, 
cannot  bequestionedby  one  whoatsuch  time 
had  no  interest  in  the  land,  nor  in  the  im- 
provements thereon 508 

An  allegation  of,  subsequent  to  that  set 
up  in  support  of  a  prior  adverse  entry  does 
not  afford  any  basis  for  a  hearing  rh  against 
the  right  of  the  prior  entryman 507 

Claim  of,  on  different  tracts  and  under 
different  laws  can  not  be  maintained  at  the 
same  time 516 

On  a  tract  covered  by  the  existing  entry 
of  another  confers  no  right  while  said  entry 
remains  of  reconl;  but,  on  the  relinquish- 
ment ol  said  entry,  the  right  of  tho  settler 
on  the  luml  attaches  at  once,  and  can  not  be 
defeated  by  the  intervening  entry  of  a  third 
party 526 

Where  the  settler  has  established  resi- 
dence in  good  faith  on  land  covered  by  the 
entry  of  another,  prior  to  the  cancellation 
of  the  existing  entry,  his  temporary*  absence 
from  the  claim,  at  the  instant  of  reliDquish- 
ment,  will  not  defeat  his  settlement  right..  526 

Stare  Decisis. 

Rule  of,  rec*>gnized  in  deptirtmental  pro- 
cedure   365 

States  and  Territories. 

Selections  of  land ;  instrnctiouH  of  July  9, 
1894,  with  renpect  to  tho  manner  of  proceed- 
ing to  determine  the  mineral  or  agricultural 
character  of 23 

The  location  of  lands  grante<l  to  the  States 
by  the  act  of  September  4,  1841,  was  ex- 
pressly restricted  to  lands  not  "reserved 
from  sale  by  any  law  of  Congress,"  and,  it 
therefore  follows  that  land  embraced  within 
a  statutory  withdrawal  fur  the  beneflt  of  a 
railroad  grant,  is  not  subject  to  such  loca- 
tion ;  nor  would  the  relinquishment  of  the 
com  any  of  its  interest  under  said  grant, 
operate  to  remove  the  reservation  created 
thereby  so  as  to  render  such  land  subject  to 
location  as  public  laud-    (Cal.) 277 

Statutes. 

See  Table  of  Act*  of  Congrest,  cited,  e<c., 
page  XIX. 
General  terms  should  not  be  so  construed 
as  to  lead  to  iivjustice 144 

Questions  relative  to  the  constitutionality 
of,  can  not  be  conHidered  by  the  Department 
in  the  administration  of  tho  law 496 

The  word  "section"  as  employed  in  sec. 
2,  act  of  March  3,  1891,  amending  the  desert- 
land  law,  construed  to  mean  the  same  as 
"provision"  85 

The  word  "citiseu"  in  section  5,  act  of 
March  3,  1887,  construed  to  mean  a  "cor- 
poration "  organized  under  tho  laws  of  a 
SUte 141 
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Sarvey. 

iSee  AeeownU. 

A  final  decision  of  the  Department  direct- 
ing the  survey  of  a  tract  as  public  land,  pre- 
cludes tho  subsequent  consideration  of  a 
claim  thereto  baaed  on  riparian  ovenership. .    17 

A  contract,  under  the  deposit  system  of 
surveys, stipulating  for  the  survey  of  "all 
lines  necessary  to  complete  the  survey"  of 
a  township,  authorizes  payment,  at  the  con- 
tract rate,  for  tho  survey  of  tho  township 
exterior  lino,  whore  the  establishment  of 
such  line  is  necessary  to  tho  completion  of 
the  stipulated  survey,  though  said  line  can 
not  be  surveyed  without  coincidently  ex- 
tending a  meridian  line 32 

The  extension  of  a,  which  creates  a 
liability  in  excess  ot  the  deposit  made 
therefor,  is  at  the  risk  and  expeuHe  of  the  j 

deputy  doing  the  work 32  { 

Where  several,  are  embraced  in  one  con-  | 
tract,  with  liabflity  therefor  payable  from          | 
special  deposits  for  the  different  surveys,  no  | 
part  of  any  deposit  should  be  used  in  pay- 
ing for  a  survey  for  which  it  was  not  in- 
tended      32 

The  retracement  of  lines  previously  sur- 
veyed is  not  authorized  under  the  deposit 
sy  s  t  e  m 32 

Filings  and  entries  allowed  immediately 
after  the  reception  of  tlie  plat  of,  at  the 
local  office,  and  prior  to  the  regulations  of 
October  2, 1885,  are  not  invalid  for  the  want 
of  the  previous  notice  of  the  filing  of  said 
plat  required  by  said  regulations 48 

An  entry  should  not  be  allowed  of  land 
included  within  an  amendment  to  a  plat  of 
survey  until  duo  notice  of  the  filing  of  said 
amended  plat  has  been  given,  even  though 
the  amendment  is  made  without  additional 
work  in  the  field 91 

Under  tho  act  of  August  18, 1894,  making 
an  appropriation  for  public,  tho  ex]x*nse8  of 
a  he2u*ing  to  determine  tho  character  of 
a  survey  allegetl  to  be  fraudulent  or  defect- 
ive, may  be  paid  from  said  nppro])riation, 
as  well  as  the  expense  of  such  tudd  work  as 
may  be  necessary  in  connection  with  mtid 
investigation 301 

In  the  extension  of,  over  lands  lying  be- 
tween the  meander  and  shore  line  of  n  shal- 
low Like,  wliere  the  government  owns  a 
portion  of  the  lands  adjacent  thereto,  the 
dr}' luiul  should  be  surveyed  in  Rueh  ninn- 
ner  ns  to  leave  the  rights  of  riparian  owners 
undiHturbe<l 439 

Special  instructions  may  Im^  issued  nunc 
pro  tunc  to  cover  »  survey  of  Indian  nllot- 
ments  executed  at  the  request  of  an  allot- 
ting agent,  though  not  autliorized  by  the  ap-  I 
proved  e<intract,  it  appearing  that  the  sur-  | 
xey    was  uctually    necensary   and    to    the  i 
interest  of  the  public  service 457  ' 
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Swamp  I^ands. 

Wbore  the  State  prvMOts  its  claim  npoa 
evidence  alleged  by  its  ageot  to  be  of  the 
best  and  highest  character  obtainable,  aad 
such  evidence,  on  investigation,  is  foond 
nnrellable,  the  case  most  rest  on  the  reooid 
as  made 13t 

Where  the  field  notes  of  survey  do  not 
show  the  tracts  claimed  to  bo  swamp  and 
overflowed,  the  burden  of  proof  is  upon  the 
State  to  show  such  tracts  to  be  of  the  char- 
acter granted 12S 

If  the  field  notes  of  the  origiiuil  survey, 
made  prior  to  tho  grant,  fail  to  disclose  tb« 
real  character  of  the  land,  and  a  reanrvey, 
made  after  s^d  grant,  and  witli  reference 
thereto,  shows  said  land  to  be  in  facrt  swamp, 
tho  State,  relying  on  the  government  sur- 
vey, is  entitled  to  file  its  snpplcmenta]  list, 
with  assurance  of  approval 2S3 

Lands  subject  to  periodical  overflow,  hut 
useful  for  cultivation  upon  the  roccaaion  of 
the  water,  are  not  within  the  meaning  of 
theswamp  grant <3 

The  State  la  concluded  ttom  assertimga 
claim  tmder  a  swamp  land  aelecticm.  where 
it  fails  tc  protest  or  ask  for  a  hearing,  after 
due  notice  traok  a  homesteail  claimant  who 
submits  proof  eatabliahing  his  aJIegatioii 
that  the  land  is  not  of  the  character  granted 
to  the  State !» 

It  appearing  that  the  unsurveycd  body  of 
lau<is  lying  within  the  State  of  Florida, 
known  as  the  "  Evei^lades"  is,  and  that  a 
survey  therof  is  not  practicable,  patent  may 
issue  to  the  State,  upon  an  estimated  ami 
designated  by  metes  and  bounds,  the  State 
to  furnish  a  meander  survey 251 

By  the  grant  of,  the  SUte  of  Wisconsin 
acquired  the  title,  the  naked  fee,  to  the 
swamp  land  embraced  within  the  Lae  de 
Flambeau  Keservation,  aut^ect  to  the  right 
of  Indian  occupancy :  and,  while  aald  right 
exists,  no  action  should  be  t«kcn  under  said 
grant  looking  toward  a  disturbance  of  the 
Indian  right 5W 

The  act  of  March  3. 1857,  confirmed  selec- 
tions of  swamp  and  overfiowed  lands  tliere- 
tofore  made  and  reported  to  the  General 
Land  Office  so  far  as  the  same  were  vairaot 
and  unappropriated SS 

All  testimony  in  support,  of  indemnity 
claims  should  be  taken  in  the  presence  ef 
the  agent,  who  should  also  be  present  wbea 
the  proof  is  signed  and  sworn  to 561 

In  the  examination  of  indemnity  olains 
the  testimony  of  the  witnesses  shonld  sc- 
company  the  report  of  the  agent,  bat  in 
the  absence  of  any  regulation  to  such  ettect 
the  failure  of  the  agent  to  send  in  the  prools 
with  his  reiiort,  should  not  in  itself  mvali 
date  proofs  taken  in  his  presence S^l 
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The  State  will  not  be  heerd  to  ny  that  a 
deciaioii  ou  a  claim  for  swamp  indcMnnlty  is 
rendered  without  dae  notice  that  the  daiia 
**  would  be  abjudicated  in  its  then  oondi- 
tioD,"  where  said  State  has  waived  its  claim 
to  a  part  of  the  lands,  and  repeatedly  therS' 
after  requested  final  action  on  the  remainder.  12G 

In  determining  a  claim  for  swamp  indem- 
nity the  Commissioner  of  the  General  Land 
Office  is  the  J  udge  as  to  whether  the  evidence 
presented  constitutes  "due  proof,"  ond 
-where  such  evidence  is  not  deemed  sufficient 
be  is  authorized  to  order  a  re-examiuation 
in  tho  field  of  the  land  for  which  indomity 
Is  claimed 120 

Within  a  school  section  do  not  afford  a 
proper  basis  for  a  school  indemnity  selec- 
tion   369 

A.  certified  copy  of  the  record  of  a  swamp 
land  indemnity  certificate  may  be  issued  in 
lien  of  the  original,  where  satisfactory  proof 
of  the  loss  thereof  is  furnished 257 

Timber  Culture. 

See  Contest^  Entry. 

Planting  done  in  advance  of  the  time  re- 
quired by  the  statute  may  be  regarded  as  in 
due  compliance  with  the  law,  if  the  land 
has  been  properly  prepared  for  the  culture 
of  trees 172 

Timber  aud  Stone  Act. 

The  provisions  of,  contemplate  the  sale 
of  land,  the  chief  value  of  which  is  its  tim- 
ber, and  where  said  timber  is  so  extensive 
and  dense  as  to  render  the  tract  as  a  whole, 
in  its  present  state,  substantially  unfit  for 
cultivation 258 

Timber  land  entries  made  for  speculative 
purposes  are  fraudulent  and  will  be  can-  j 

celed 268  ■ 

Entry  under,  not  included  in  the  maxi- 
mum amount  of  land  that  may  be  acquired 
under  the  limitation  imposed  by  the  act  of 
August  30,  1800,  as  construed  by  the  act  of 
March  3. 1891 299 

The  limitation  of  the  right  to  purchase 
under  the,  to  ''unofiered"  lands  in  nut  re- 
moved or  modified  by  the  provisions  of  sec- 
tion 1,  act  of  Mach  2,  1889 381 

The  provisions  of  the  act  of  June  3,  1878, 
Include  lands  that  at  the  date  of  the  passage 
of  said  net  had  not  been  oflei-^d  at  public 
auction  at  the  price  tl^n  fixed  by  law 381 

The  act  of  March  3. 1883,  making  special 
provisions  with  respect  to  the  disposition 
•  of  Alabama  lands  returned  as  valuable  for 
coal  or  iron,  is  not  repealed  by  tho  act  of 
August  4,  1892,  extending  the  provisions  of 
the  timber  and  stone  act  to  all  the  public 
land  States 389 

A  timl)er  land  entry  maynot  embrace  non- 
contiguous tracts 512 
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The  witbdrftwal  of  offered  lands  in  aid  of 
a  railroad  grant  abrogates  the  original  ofl^er- 
ing,  and  brings  them  within  the  category  of 
nnoffered  lands,  and  hence,  subject  to  timber 
land  entry  if  restored  to  the  public  domain.  513 

The  burden  of  proof  rests  upon  a  timber 
land  applicant  to  show  that  the  land  has 
its  principal  value  in  the  timber  thereon, 
and  is,  moreover,  unfit  for  cultivation 613 

Town  JLoU 

See  Town  HU. 

Townsite. 

See  GonUtt. 

After  town  lots  have  been  appraised  and 
offered  for  sale  under  section  2381,  R.  S., 
there  remains  no  authority  for  reappraise- 
nient,  or  reduction  of  the  price  fixed  orig- 
inally   308 

A  certificate  of  right  issued  by  tho  muni- 
cipal authorities  of  a  town  to  a  lot  claim- 
ant eutitlos  him  to  a  deed  therefor,  where 
tho  adverse  claims  presented  do  not  fall 
within  the  Jurisdiction  of  the  DexMtrtment. 
(Okl.) 15 

Tho  proceeds  of  a  purchase  of  land  for 
townsite  purposes  under  section  22,  act  of 
M8>'  2, 1890,  will  not  be  paid  to  the  alleged 
muuici}>al  authorities  of  a  town  in  the 
absence  of  satisfactory  proof  of  the  legal 
incorporation  thereof 40 

In  the  survey  of  a  townsite  under  section 
22,  act  of  May  2, 1890,  reservations  for  pub- 
lic purposes  are  limited  to  twenty  acres  in 
the  aggregate 43 

The  continuity  of  tho  occupancy  of  a 
towu  lot  is  not  broken  by  absences  caused 
by  tho  illness  of  the  claimant  and  tho  con- 
dition of  his  family.    (Okl.) 206 

An  "  occupant  *'  as  the  word  is  used  in  the 
act  of  May  14, 1800,  means  one  who  is  in 
open,  exclusive,  ami  adverse  possession, 
under  n  claim  of  ownership,  and  the  posses- 
sion in  such  case  must  be  noioiious  and 
unequivocal,  carrying  with  it  such  recog 
nized  marks  of  ownership  as  will  serve  to 
notify  all  comers  that  another  claims  tlio 
most  complete  interest  therein  then  avail- 
able  290 

There  can  be  no  such  thing  as  construct-  • 
i  ve  occupancy  of  a  town  lot.  The  occupancy 
required  is  an  actual  bodily  presence  of  the 
claimant,  or  some  one  for  him,  or  a  puriMse 
to  enjoy,  united  with,  or  manifested  by  such 
visilde  acts,  improvements,  or  enclosures,  as 
will  give  to  the  claimant  tlio  oxclusivo 
enjoyment  of  tho  i>ossi'S8ion  thereof 368 

After  occupancy  once  begins,  autl  actual 
possession  of  the  lot  is  acquired,  it  must  be 
maintained  up  to  the  date  of  entry  by  the 
townsite  trustees 290 

Tho  occupancy  required  by  the  act  of 
1890  must  be  in  good  faith,  cither  for  the 
purpose  of  residence,  or  for  conductiug 
some  sort  of  legitimate  business  thereon.. .  290 


